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ADVERTISEMENT. 


It  IB  proper  in  submittixig  this  volume  of  Reports  to  the  public,  that  they 
should  be  apprised  of  the  character  and  extent  of  the  duties  of  the  office  of 
Reporter,  in  order  that  they  may  form  a  correct  judgment  of  the  manner  in 
which  these  duties  have  been  discharged.    The  Reporter  in  this  State,  is 
elected  annually  by  the  Legislature.    The  present  incumbent  was  elected  to 
the  office  at  the  close  of  the  session  of  the  legislature  in  December,  1838. 
By  an  act  of  the  legislature  of  the  same  session,  (appropriation  act,  p.  9,)  ^ 
*'the  sum  of  fifteen  hundred  dollars  is  appropriated  for  the  salary  of  the' 
State  Reporter,  of  which  sum,  (the  act  provides,)  not  more  than  one  half 
shall  be  paid,  unless  the  said  Reporter  shall  print  and  publish  such  decisions 
cf  the  Courts  of  Appeals  and  of  ErrorSy  which  may  be  made  during  his  term 
(^qfficej  as  the  judges  may  direct^  vnihin  twelve  months  after  they  shall  have 
been  rendered,"    It  will  be  perceived  by  this,  that  so  far  as  the  duties  of  the 
office  are  defined  by  the  legislature,  the  reporter  is  required  to  print  and 
publish  such  decisions  only  of  the  courts  as  the  judges  may  direct.    The 
rejection  of  the  cases  for  publication,  \t  will  be  seen,  devolves  entirely  upon 
the  judges,  who  in  fact  always  designate  the  cases  to  be  reported.    It  fol- 
lows,  therefore,  that  whether  the  cases  are  more  or  less  interesting  or  im- 
portant, no  responsibility  on  that  account  rests  upon  the  reporter.     This, 
although  generally  known,  perhaps,  to  the  profession  in  the  State,  is  not 
probably  known  out  of  it,  and  the  explanation  is  thought  necessary,  to  define 
where  the  true  responsibility  of  the  reporter  commences.    In  becoming  a 
candidate  for  the  office  he  now  holds,  the  incumbent  may  be  permitted  to 
say,  that  he  did  so  under  an  impression  that  the  duties  were  arduous,  and 
that  a  thorough  and  faithful  discharge  of  them  would  involve  a  very  large 
appropriation  of  time  snd  labor,  which  under  the  present  salary  of  the  office, 
would  not,  and  could  not,  be  at  all  compensated.    He  determined,  however, 
that  while  he  should  hold  the  office,  he  would  spare  no  pains  in  endeavoring 
to  discharge  its  duties  to  the  satisfaction  of  the  profession.    How  far  he  may 
have  succeeded  in  his  endeavors,  it  will  be  for  them  and  the  public  to  deter- 
mine.   The  reporter  has  found  upon  experience,  that  he  scarcely  estimated 
the  extent  of  the  labor  required  and  the  large  portion  of  time  necessary  to        " 
the  preparation  and  publication  of  the  reports  ;  especially  to  their  publica-      ^ 
tion  within  the  State.    It  will  be  observed,  that  the  reporter  is  required  lo     ^' 
publish  the  decisions  of  both  the  Courts  of  Appeals,  that  is,  the  decisions  of    / 
the  Court  of  Appeals  in  Equity^  as  well  as  of  the  Law  Court,  and  the  deci-  ^^ 
sions  of  the  Court  of  Errors,    The  present  volume  contains  the  decisions  of  ^*. 
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the  Law  Court  of  Appeals,  from  December  term,  1838,  to  the  last  or  May 
term,  1839,  and  the  decisions  of  the  Court  of  Errors,  during  the  same  period, 
of  cases  brought  into  that  court  from  the  courts  of  law.  The  decisions  pro- 
nounced by  the  Court  of  Appeals  in  Equily,  during  the  same  period  of  time, 
will  be  published  in  a  separate  volume,  to  which  will  be  added  the  decisions 
of  the  Court  of  Errors^  of  such  cases  in  chancery  as  have  been  decided 
in  that  court. 

It  willjbe  observed  that  the  arguments  of  counsel  have  been  given  but  in 
a  very  few  cases^  Where  they  do  appear,  they  have  been  furnished  to  the 
Reporter  in  writing,  through  the  Clerks  of  the  Court  of  Appeals,  with  the 
other  papers  in  the  cause  to  which  the  argument  belongs.  The  Reporter 
is  aware  how  very  desirable  it  would  be  to  give  an  abstract  of  the  arguments 
of  counsel  in  each  case,  but  as  to  a  great  portion  of  the  cases  embraced  in 
this  volume,  it  was  impossible  he  should  do  so.  A  large  portion  of  the  cases 
was  argued  and  decided  before  he  came  into  office  ;  and  however  desirable 
it  may  be  to  give  the  arguments  of  counsel,  it  is  to  be  remembered  that  the 
decisions  alone  are  required  to  be  published,  and  that  if  the  Reporter  loses 
rather  than  gains  any  thing  by  his  present  labors,  it  is  scarcely  to  be  expect- 
ed he  should  voluntarily  mcuT  further  loss.  The  truth  of  the  matter  is,  that 
the  salary  allowed  the  Reporter,  barely  covers  the  expense  of  printing — 
and  that  at  the  end  of  the  year,  he  finds  himself,  after  having  devoted  his 
time  almost  exclusively  to  the  arduous  duties  of  his  office,  the  proprietor  of 
a  small  edition  of  law  books,  which  small  as  it  may  be,  he  cannot  hope  to 
dispose  of  under  many  years.  It  must  be  borne  in  mind  that  the  whole 
number  of  the  profession  in  this  State,  does  not  exceed  three  hundred,  and 
that  many  of  them  do  not  purchase  even  our  own  books  of  reports.  The 
small  number  of  the  profession  in  this  State,  and  the  very  limited  demand 
for  our  books  of  reports,  creates  a  striking  difference  between  the  office  of 
reporter  in  this  State,  and  the  same  office  in  laiger  and  more  populous  ones, 
where  the  demand  for  his  books  may  be  so  extensive  as  to  be  a  source  of 
considerable  emolument.  Under  such  circumstances,  it  would  be  scarcely 
fair  to  require  or  expect  from  any  member  of  the  profession,  engaged  in  its 
practice,  who  may  hold  the  office  of  reporter,  a  work  of  that  perfectness  and 
finish,  which  a  more  liberal  and  just  compensation  for  his  labors  might 
induce,  and  would  enable,  the  incumbent  to  attaift.  Something  like  a  fair 
and  adequate  remuneration  for  the  time  and  labor,  (to  say  nothing  of  the 
learning  and  skill,)  employed  in  the  preparation  and  publication  of  the  re- 
ports, would  enable  the  reporter  to  devote  his  time  and  attention  more  exclu- 
sively to  the  undertaking,  and  would  repair  the  loss  which  he  must  other- 
wise necessarily  sustain  in  the  business  of  his  profession.  These  remarks 
are  not  made  with  a  view  to  any  individual  interest  of  the  present  incumbent, 
but  were  thought  necessary  to  a  proper  explanation  of  the  duties  and  pre- 
sent state  of  the  office  of  reporter.  If  they  should  be  thought  worthy  of 
consideration,  and  be  the  means  of  conducing  to  the  establishment  of  the 
office  upon  a  better  and  more  permanent  footing,  and  while  doing  an  act  of 
justice  to  the  incumbent,  (whoever  he  might  be,)  should  in  this  way  insure 
what  might  reasonably  be  expected  from  the  change,  books  of  reports  of  a 
higher  order  of  merit,  and  more  extended  use  and  authority,  than  can  be 


looked  for  under  the  present  system,  the  jirestnt  reporter  will  be  atnply  con- 
tent with  the  same  gratification  it  would  afford  in  common  ta  every  member 
of  the  profession. 

In  the  general  arrangement  of  the  materials  of  the  present  volume  of 
reports,  the  reporter  has  followed  for  the  most  part,  the  plan  adopted  by  his 
predecessors  in  the  office,  though  he  cannot  flatter  himself  that  in  the  more 
material  part  of  his  duty,  that  of  analysing  the  cases  and  giving  a  condensed 
statement  of  the  principles  established  in  them,  he  has  attained  any  thing 
like  the  accuracy  and  precision  of  some  of  them.    Where  the  o«ses  have 
turned  upon  some  definite  points  of  fact,  or  principles  of  law,  the  reporter 
has,  he  hopes,  succeeded  in  abstracting  the  true  points  decided ;  but  he 
found,  that  in  relation  to  some  of  the  cases  turning  upon  a  long  series  of 
foots,  where  no  precise  principle  of  law  seemed  to  be  involved*  any  short 
abstract  of  the  case  was  impracticable,  and  he  has  been  obliged  to  give  a 
etatement  of  the  whole  case,  (condensed  when  and  as  much  aa  possible,) 
and  the  resiiU*    This  remark  applies  particularly  to  the  cases  of  Capers  v* 
Fripp,  p.  224,  and  Wagner  et  al.  v.  Alton,  p.  100,  and  perhaps  partially  to 
some  others  not  now  recollected.     There  will  no  doubt  be  found  some  mis- 
takes, and  particularly  in  relation  to  the  names  of  persons,  resulting  firom 
the  obscurity  of  some  of  the  copy  fomished  to  the  reporter.    In  most  of  the 
cases,  the  names  of  the  counsel  of  both  parties  are  given,  and  where  none 
are  given,  or  but  one,  it  is  to  be  attributed  to  an  omission  in  the  manuscript 
furnished,  and  not  to  any  carelessness  on  the  part  of  the  reporter.    Indeed, 
the  illegibility  of  the  copy  furnished  the  reporterf  adds  very  much  to  his 
difficulties,  and  sometimes  occasions  serious  embarrassments  and  delay  in 
the  progress  of  his  work.    It  is  believed,  however,  that  fewer  errors  have 
occurred  on  this  account,  than  to  any  one,  who  should  see  the  materials  in 
manuscript,  would  appear  possible ;  and  that  none  of  any  very  serious  mag- 
nitude have  escaped  correction. 

The  cases  decided  in  the  Court  of  Errors  are  to  be  found  at  pages 
383  and  459.  They  were  intended  to  have  been  placed  together  at  the 
end  of  the  volume,  but  owing  to  circumstances  which  are  explained  at  pages 
430  and  457,  some  discrepancy  in  the  order  of  these  cases,  as  also  those 
of  the  Columbia,  May  TeRu,  of  the  Court  of  Appeals,  has  occurred. — 
As  the  Court  of  Errors  is  of  recent  origin,  it  may  not  be  out  of  place  to 
give  some  explanation  of  its  organization  and  authority.  It  may  be  neces- 
sary to  the  information  of  the  professional  reader,  out  of  this  Btate  (if  there 
should  be  any)  to  remark,  that  there  are  two  separate  and  independent  tri- 
bunals in  this  State,  one  of  Law  and  one  of  Equity :  that  in  each  depart- 
ment the  Judges,  when  convened,  constitute  a  Court  of  Appeals^  in  which 
all  cases  are  finally  determined,  those  of  law  in  the  Law  Court  of  Appeals, 
and  those  of  Equity  in  the  Court  of  Appeals  in  Equity.  To  prevent,  how- 
ever, any  clashing  in  the  decisions  of  the  two  Courts,  upon  principles  com- 
mon to  both,  to  insure  entire  uniformity  and  consistency  in  the  interpreta- 
tion of  the  laws,  as  well  as  to  secure  in  important  cases  a  more  learned  and 
intelligent  tribunal  than  either  of  the  Courts  of  Appeals  would  separately 
afibrd,  it  is  provided  by  an  act  of  the  legislature  of  1836,  p.  40,  (among 
other  things,)  "  that  upon  all  constitutional  questions  arising  out  of  the  con- 
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stitation  of  this  State  or  of  the  United  States*  an  appeal  shall  Ue  to  the 
tshole  of  the  Judges  assembled  to  he^r  such  appeals ;  that  an  appeal  shall 
also  lie  to  the  whole  of  the  Judges  upon  all  questions  upon  which  either  of  ]!} 

the  Courts  of  Appeals  shaD  be  divided,  or  when  any  two  of  the  Judges  of 
the  Court  shall  require  that  a  cause  be  further  heard  by  all  the  Judges." 
Thus  it  is  seen,  that  the  Court  of  Eirors,  in  this  State,  the  highest  legal 
tribunal,  and  the  one  of  last  resort  in  any  case,  is  composed  of  the  Eqwiy 
and  Law  Judges  united  in  one  body,  and  brings  to  the  ultimate  and  final 
decision  of  important  questions  all  the  judiddl  learning  and  experience  of 
the  State.     Its  decisions,  therefore,  are  not  only  of  paramount  authority  ^^ 

with  us,  but  when  regard  is  had  to  the  number  and  character  of  the  Judges  ^ 

who  compose  the  Court,  it  might  be  supposed  to  present  a  legal  tribunal 
which  would  not  sufibr  in  comparison  with  any  other  in  this  country.  Ho 

The  Reporter  having  now  made  all  the  explanations  he  thought  proper  Ha 

to  the  occasion,  submits  this  portion  of  his  labors  to  the  judgment  of  a  lib*  gg 

eral  and  enlightened  profession,  and  while  he  feels  sensible  that  he  has  not 
attained  the  accuracy  and  precision  so  desirable  in  a  book  of  reports,  he  flat-  u^ » 

ters  himself,  that  under  the  circumstances,  he  will  be  found  to  have  dis- 
charged his  duties  as  well  as  could  have  been  reasonably  expected,  and 
trusts  that  the  result  may  prove  acceptable  to  the  bench  and  the  bar,  ^ 

though  it  should  not  prove  eminently  creditable  to  the  reporter.  B 


Seftembeb,  1839. 
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JUDGES  AND  OTHER  LAW  OFFICERS 

DURING   THE  PERIOD 

COMPRISED  IN  Tins  VOLUME. 


Chancellors  and  Judges  of  the  Court  of  Appeals  in  EquUy. 
Hon.  DAVID  JOHNSON, 
Hon.  WILLIAM  HARPER. 
Hon.  JOB  JOHNSTON. 
Hon.  B.  F.  DUNKIN.* 

Jtidges  of  the  Courts  of  Sessions  and  Common  Pleas^  and  of^  the  Law 

Court  of  Appeals,  ^ 

Hon.  RICHARD  GANTT, 
Hon.  JOHN  S.  RICHARDSON, 
Hon.  JOHN  B.  O'NEALL, 
Hon.  JOSIAH  J.  EVANS, 
Hon.  BAYUS  J.  EARLE, 
Hon.  A  R  BUTLER. 

Attorney  General, 
HENRY  BAILEY,  Esquire. 

Solicitors. 
Northern  Circuit,  T.  J.  WITHERS, 
Western  Circuit,  J.  N.  WHITNER, 
South-western  Circuit,  J.  J.  CALDWELL, 
Middle  Circuit,  T.  T.  PLAYER, 
Southern  Circuit,  J.  D.  EDWARDS. 


^Elected  December,  1897,  in  place  of  the  Hon.  Henbt  W.  Dbsattssure, 
Chancellor  and  President  of  the  Court  of  Appeals  in  Equity ;  resigned 
from  ill  health.  Chancellor  Desaussure  died  on  the  29th  of  March*  1839, 
at  the  advanced  age  of  seventy-five  years,  after  a  long  and  distinguished 
judicial  career,  having  filled  the  office  of  Chancellor  from  the  re-organiza^ 
tion  of  the  Court  of  Equity  in  this  State,  in  1808,  until  his  resignation  in 
1837.  A  more  extended  notice  of  this  eminent  Judge  and  exceUent  citi- 
zen, will  be  found  in  the  forthcoming  volume  of  Chancery  Reports. 

R 


IX 


DisiH  In  GJiariestom  S.  C^  on  the  19th  of  No? ember,  1888,  in  the  ei^ty- 
fourti^  year  of  his  age,  the  Honiwable  EliHU  HALL  BAY,  a  Judge  of 
the  Conn  of  Common  Pleas  and  Sessions  of  this  State,  from  the  year  1790^ 
until  his  death,  a  period  of  nearly  half  a  century.  It  is  not  saying  too  much 
of  this  venerable  Judge,  that  no  one  in  this  Sl^te,  has  ever  filled  so  high 
a  station  with  more  credit  to  himself,  or  more  useftriness  to  the  community. 
Under  all  circumstances,  and  in  times  Of  the  greatest  pditical  excitement, 
vrhen  purity  of  character  too  often  invitee  rather  than  repels,  the  attacke* 
of  party  violence,  no  breath  of  soapieion  ever  assailed  his  judicial  integrity. 
While  his  urbanity,  impartiality,  intelligenee  and  firmness  as  a  Judge,  en- 
sured the  unqualified  esteem  and  reepect  of  the  profession,  his  benevolence 
and  kindness  as  a  man,  whose  whole  lib  was  one  illustration  of  att  the 
dcMnestic  virtues,  endeared  him  to  the  community  in  which  he  lived.  If  there 
was  any  one  characteristic  more  peculiar  than  another  which  distinguished 
the  leaning  and  temperament  of  the  mind  of  this  venerated  Judge,  it  was 
a.  strong  and  ever  present  spirit  of  charity  and  kindnest  which  extended 
itself  to  all  with  whom  he  had  to  do,  and  as  far  as  consistent  with  justice,  tem- 
pered all  his  judgments  with  mercy.  His  veneration  for  ^ke  great  princi- 
ples of  the  common  law  created  in  him  a  most  sincere  attachment  to  that 
wholesome  and  noble  system  of  polity ;  and  made  him  careful  in  leaving 
its  well  defined  boundaries  and  ancient  land-marks  for  new  and  untried 
regions,  were  they  ever  so  seductive  or  inviting.  Not  that  his  love  for  the 
good  old  common  law  was  a  blind  and  unenlightened  devotion  to  its  letter^ 
but  being  founded-upon  a  thorough  knowledge  of  its  general  excellence  and 
adaptation  to  the  interests  and  weO  being  of  a  society  of  fieemen,  he  felt 
axiy  essential  innovation  which  threatened  the  destructioa  of  its  material 
parts,  or  pervading  spirit,  as  one  pregnant  with  danger  to  Qur  institutions, 
and  as  calculated  to  introduce  discord  and  confusion  inio  the  bosom  of  the 
State,  He  was  one  of  the  earliest  reporters  of  cases  decided  in  any  of  the 
United  States,  having  published  two  volumes  of  reports  of  cases  decided  in 
the  State  of  South-Carolina,  from  the  year  1783  to  1804.  A  second  edition 
of  the  first  volume  of  his  reports  was  published  in  1809.  The  first  edition 
having  now  disappeared,  the  precise  date  of  it  cannot  be  readily  ascertained, 
but  is  believed  to  have  been  piiblished  between  1795  and  1800.  They  have 
been  the  means  of  contributing  largely  to  the  elucidation  and  settlement  of 
the  law  in  this  State,  and  at  the  ^arly  period  at  which  they  appeared,  must 
have  been  a  most  welcome  and  important  benefaction  to  the  profession. 
Although  the  principles  established  in  some  of  the  cases  reported  by  Judge 
Bay  have,  in  the  course  of  so  long  a  time  been  overruled  or  modified,  yet 
by  far  the  larger  portion  of  the  cases  are  as  sound  authority  to-day  as  when 
they  were  first  delivered ;  and  the  bar  and  the  bench,  from  that  time  to  this, 
have  borne  continual  testimony  to  the  faithfulness  and  accuracy  with  which 
the  cases  were  reported.  From  his  appointment,  in  1791,  Judge  Bay  con- 
tinued to  discharge  with  eminent  ability,  the  duties  of  his  high  station, 
which  involved  those  of  a  Circuit  Judge  as  well  as  of  a  Judge  in  the  Appel- 
late Court.  Both  as  a  Circuit  Judge,  and  as  a  member  and  presiding  offi- 
cer of  the  Court  of  Appeals,  he  is  believed  to  have  given  universal  satis- 
faction to  the  profession  and  the  public  In  the  year  1817.  the  legislature^ 
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in  oooaideratioii  of  his  age»  infirmities  and  faithful  public  services  exempted 
him  from  the  performance  of  circuit  duty,  and  from  sitting  in  the  Court  of 
Appeals.  The  preamble  of  the  act  is  as  follows :  "  Whereas  the  Honorable 
Elihu  Hall  Bay,  one  of  the  associate  Judges  of  the  Courts  of  Sessions  and 
Common  Pleas^lias  devoted  a  long  life  to  the  unremitted,  upright  and  faith- 
ful discharge  of  the  important  duties  of  his  station :  and  whereas  his  age 
and  infirmities  require  an  exemption  from  the  more  arduous  and  active  du- 
ties of  a  Judge  of  said  Courts  9  and  it  is  the  duty,  as  well  as  the  interest  of 
the  State,  to  foster,  protect  and  honor  those  who  have  worn  out  the  prime 
of  lift  in  the  public  service.  Be  it  therefore  enacted,"  &c.  He  was  hence- 
forth especially  entrusted  with  the  discharge  of  those  duties  of  a  Judge 
which  find  their  employment  in  the  transaction  of  what  is  known  to  the  pro- 
fession as  chamber  hunness  ;  and  in  this  department  of  high  trust  and  use- 
fulness^ he  continued  to  devote  the  remainder  of  his  days  and  strength,  to 
the  public  service. 

In  the  long  series  of  years  in  which  this  virtuous  magistrate  administered 
both  the  civil  and  criminal  laws  of  the  State,  who  shall  estimate  the  past, 
present  and  future  influence  of  his  services  ?  It  is  not  alone  that  through 
him  crime  has  been  punished,  property  restored  to  the  rightful  owner,  char- 
acter vindicated,  and  the  various  injuries  which  result  from  the  wickedness 
or  the  weakness  of  men  redressed,  but  that  through  these  wholesome  ad- 
ministrations of  the  law,  men  have  been  taught  to  avoid  wrong,  to  cultivate 
virtue,  to  ameliorate  the  heart  and  amend  the  life. 

We  can  scarcely  over  estimate  the  importance  of  such  lessons  of  moral- 
ity and  virtue  to  a  society  growing  up  and  becoming  fashioned  under  their 
salutary  influences.  It  was  a  deep  sense  of  the  value  of  such  services  to 
the  community,  rendered  in  the  frill  vigor  of  intellect,  and  while  his  physi- 
cal energies  were  unimpaired,  that  in  his  latter  days,  and  when  oppressed 
with  the  infirmities  of  age  threw  around  this  excellent  man,  in  the  respect 
and  veneration  of  the  people,  an  impenetrable  shield,  and  covered  as  it  were 
with  a  mantie  the  natural  weaknesses  of  three  score  years  and  ten.  If  it  is 
given  but  to  fow  to  attain  the  great  age  of  this  estimable  citizen,  to  how 
much  foiwer  can  be  assigned  the  rare  praise  of  having  devoted  a  long  life  to 
the  highest  services  in  the  State  and  the  discharge  of  every  social  and  chris- 
tian duty,  and  leaving  behind  a  memory  unspotted  by  a  single  stain. 


JhsDf  at  Charleston,  S.  C^  on  the  26th  of  January,  1699,  at  the  advanced 
age  of  near  seventy  years,  the  Honorahle  CHARLES  JONES  COLCOCE, 
for  many  yeazs  a  distinguished  Judge  of  the  Court  of  Common  Pleas  and  Ses- 
sions, and  of  the  Court  of  Appeals,  in  this  State.    The  following  just  tri^ 
bute  to  the  memory  of  this  eminent  Judge  and  estimable  citizen  is  extracted 
substantially  from  the  Charleston  Courier  of  the  28th  of  January  last. 
Judge  Colcock  was  an  eminently  useful  citizen  and  bore  an  active  and  pro- 
minent part  in  public  affairs  from  early  manhood  to  the  close  of  his  life.   He 
was  distinguished  in  the  legislature  of  the  State,  and  was  elected  about  the 
year  1812,  an  Associate  Justice  of  the  Court  of  General  Sessions  and  Com- 
mon Pleas,  and  afterwards  received  a  distinguished  mark  of  the  pubhc  con- 
fidence in  being  elevated  to  a  seat  on  the  bench  of  the  Court  of  Appeals, 
upon  the  reorganization  of  the  judiciary  in  1824,  when  that  tribunal  con- 
sisted of  but  three  members  exercising  supreme  judicial  control  over  the 
property,  liberty  and  lives  of  their  fellow  citizens.    About  the  year  1830, 
impaired  health  requiring  that  he  should  seek  a  less  sedentary  occupation,  he 
resigned  his  seat  on  the  supreme  bench  of  the  State  and  received  from  the 
legislature  another  token  of  public  fevor  in  his  election  to  the  Presidency  of 
the  Bank  of  the  State,  which  office  he  held  to  the  time  of  his  death*   After 
his  election  to  the  Presidency  of  the  Bank,  he  became  a  permanent  resident 
of  the  city  of  Charleston,  and  exerted  an  active  influence  in  all  the  leading 
measures  and  great  enterprises  which  have  signalised  the  recent  history  of 
that  city.    Until  within  two  years  of  his  death,  he  filled  with  dignity  and 
ability  the  honorary  office  of  President  of  the  Trustees  of  the  Medical 
College  of  the  State  of  South-Caiolina,  and  the'  numerous  graduates  of  that 
flourishing  instilution,  and  the  citizens  generally  will  long  remember  the 
parental  character  and  high  moral  tone  of  his  impressive  commencement 
addresses.    As  a  Judge  he  was  distinguished  for  learning,  ability  and  great 
steadiness  of  judgment,  preferring  an  adherence  to  settled  principles,  to  a 
resort  to  innovation  and  experiment,  and  the  dangerous  path-'way  of  bench 
legislation.    His  judicial  opimons  to  be  found  in  our  books  of  reports  frtm 
the  year  1812  to  1830,  bear  ample  testimony  to  the  clearness  and  vigor  of 
his  intellect,  the  soundness  of  his  judgment,  and  his  extensive  acquaintance 
with  the  science  and  administration  of  the  law.     As  a  laan  and  public  offi^ 
cer,  his  integrity  was  spotless,  and  he  added  genuine  religion  and  fervent 
piety  to  the  other  virtues  of  his  private  character.    The  community  which 
knew  his  value,  will  long  foel  his  loss,  and  do  honor  to  his  memory. 
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ERRATA. 


At  p.  1,  in  giving  the  names  of  the  Judges  present  at  Columbia  December 
Term,  1838,  the  name  of  Eable,  J.,  by  mistake,  was  made  to  precede 
that  of  Judge  Evans.  In  the  order  of  seniority  the  name  of  Evans,  J^ 
should  precede  C^t  of  Earle,  J. 

At  p.  95,  17th line  from  the  top,  for  "reutev?,"  read  ^^ reverse" 

At  p.  76,  12th  line  from  the  top,  for  the  words,  "  tohich  he  had  given  credit^'* 
read  ^^whicfi  he  had  not  given  credit." 

At  p.  300,  in  the  last  line  of  the  page,  insert  after  the  word  "  interpretation," 
the  words  "  is  included," 

At  p.  184,  3d  line  from  the  top,  for  "  he  plaintiff,"  read  "  the  plaintiff; "  4th 
line  of  same  page,  for  "  the  died,"  read  "  he  died." 
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The  State  v.  Frankun  H.  Ray. 

An  indictmeot  for  murder  had  been  found  by  the  grand  jury,  on  the  22d  of 
October,  1838.  On  the  24th,  the  prisoner  was  arraigned,  pleaded  not 
guilty,  and  put  himself  for  trial  on  the  country.  A  jury  was  impanelled 
and  charged  (the  prisoner  exercising  his  right  of  challenge).  The  so- 
licitor had  called  his  first  witness,  who  was  not  sworn,  when  one  of  the 
jury  called  the  attention  of  the  solicitor  to  the  fact,  that  the  felony  charged 
in  the  indictment  was  laid  to  have  been  committed  oh  the  23d  of  Octo- 
ber, 1838,  the  day  succeeding  the  finding  of  the  bill,  instead  of  the  23d 
of  the  preceding  month.  The  error  being  brought  to  the  view  of  ihe 
Court,  the  presiding  judge  ordered  the  record  to  be  withdrawn  from 
the  jury,  and  that  they  be  dismissed.  Held,  that,  inasmuch  as  no  judg- 
ment could  be  rendered  against  the  prisoner  upon  the  indictment  in  this 
case,  he  had  been  put  in  no  jeopardy  of  life,  and  was  not  therefore  enti- 
tled to  be  discharged,  but  still  liable  to  be  tried  on  another  valid  indict- 
ment for  the  same  ofibnce. 

There  can  be  no  legal  trial  in  a  capital  case,  without  a  sufficient  and  valid 
indictment  An  indictment  alleging  the  offence  to  have  been  committed 
in  another  district  than  the  one  in  which  the  bill  was  found,  would  be 
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iDBufficient  and  invalid ;  and  equally  so,  if  it  assigned  an  impossible  date 
to  the  commission  of  an  offence,  as  a  day  posterior  to  the  finding  of  the 
indictment 
An  acquittal  upon  an  invalid  and  insufficient  indictmenti  is  no  bar  to  a 
second  indictment  for  the  same  offence. 

Where  an  indictment  in  a  capital  case  is  so  utterly  defective  that  no 
judgment  can  be  pronounced  upon  it,  either  of  conviction  or  acquittal, 
the  judge  on  circuit,  in  the  exercise  of  his  discretion,  may  properly  with- 
draw the  record  from  the  jury,  and  discharge  them  from  the  further  con- 
sideration of  the  case,  without  the  consent  of  the  prisoner,  and  remand 
him  for  trial  at  a  succeeding  court 

The  cases  in  which  and  the  principles  upon  which  the  circuit  judge  should 
exercise  his  discretion  as  to  discharging  a  jury  in  a  capital  or  other  crimi- 
nal case  stated. 

Before  BUTLER,  /.,  at  Kershaw,  FaU  Term,  1838. 

On  Monday,  the  twenty-second  of  October,  the  first  day  of  the 
said  term,  the  grand  jury  returned  a  true  bill  against  Franklin  H. 
Ray,  for  the  murder  of  Henry  W.  Purse.  On  Wednesday,  the 
24th  of  October,  the  prisoner  was  arraigned,  pleaded  not  guilty, 
and  put  himself  for  trial  on  Gkxl  and  his  country.  A  jury  was 
impanelled,  the  prisoner  exercising  his  right  of  challenge.  The 
jury  were  charged — lists  of  witnesses  were  handed  to  the  sheriff 
to  be  kept  separate,  and  the  solicitor  had  called  his  first  witness, 
who  was  not  sworn.  One  of  the  impanelled  jury  then  called  the 
attention  of  the  solicitor  to  the  fact,  that  the  felony  charged  in  the 
indictment  was  laid  to  have  been  committed  on  the  twenty-third 
day  of  October,  1838,  the  day  succeeding  the  finding  of  the  bill,  in- 
stead of  the  preceding  month.  The  court  was  thereupon  advised 
of  the  error,  and  suspended  further  proceedings  until  the  next 
morning,  Thursday,  26th  October ;  and  upon  this  day,  to  wit, 
Thursday,  the  25th  of  October,  the  jury  were  called  to  their 
places,  the  prisoner  placed  at  the  bar,  and  the  court  heard  argu- 
ment from  the  solicitor  and  the  counsel  for  the  prisoner.  No  mo- 
tion being  made,  and  the  court  being  left  to  exercise  its  discretion 
as  to  further  proceedings  in  the  aforesaid  case,  looking  to  the  rights 
of  the  prisoner  on  the  one  hand  and  public  justice  on  the  other, 
plainly  seeing  that  no  judgment  could  be  rendered  against  the 
prisoner  upon  the  indictment  aforesaid — satisfied  that  the  prisoner 
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ifl  in  no  jeopardy  of  life  on  a  trial  upon  an  instrument  void,  or  so 
utterly  defective,  and  before  any  evidence  had  been  offered — 
orders  that  the  record  be  withdrawn  from  the  jury,  and  that  they 
be  dismissed.  •  Whereupon,  the  prisoner  moved  for  his  discharge. 
Ordered,  that  the  motion  be  refused,  and  that  the  prisoner  be  re- 
manded to  answer  for  his  offence  at  the  next  term  of  this  court 

The  defendant  appeals  from  the  order  of  the  judge,  and  renews 
his  motion  for  discharge,  on  the  following  grounds : 

1.  Because,  the  prisoner  haviug  been  put  on  his  trial  for  a  capi- 
tal offence,  and  the  jury  charged,  he  was  entitled  to  his  trial  or 
discharge. 

2.  Because,  the  trial  having  been  arrested  and  the  jury  dismis- 
sed, the  prisoner  should  have  been  discharged. 

3.  Because,  the  prisoner  was  entitled  to  his  discharge  by  the 
law  of  the  land. 

CuBiA,  per  BuTLBR,  J.  This  case  presents  rather  a  novel  than 
a  difficult  question ;  which,  however,  from  the  importance  of  its 
consequences,  demands  serious  consideration.  It  is  one  which, 
I  think,  can  be  satisfactorily  decided  on  authority.  At  least,  I  am 
relieved  from  apprehension,  from  that  consideration.  With  this 
belief,  I  shall  proceed  to  consider,  and  sustain  my  judgment  by 
authority,  on  the  following  positions :  1.  Was  the  prisoner  ever 
charged  and  put  on  his  trial,  on  a  sufficient  and  valid  indictment  7 
2.  If  not,  was  his  life  in  jeopardy  at  any  time  7  3.  Would  an 
acquittal  on  such  an  indictment  have  been  effectual  to  protect 
him  from  a  conviction  on  another  and  valid  indictment  7  4. 
When  it  was  apparent  from  the  proceedings  themselves,  that  nei- 
ther a  conviction  nor  an  acquittal  would  have  availed  him  any 
thing,  had  not  the  judge  the  right  to  arrest  the  proceedings  and 
detain  the  prisoner  for  a  regular  and  legal  trial  ?  The  recital  of 
the  indictment  would  present  the  statement  of  facts  upon  which 
the  circuit  judge  decided,  to  wit :  that  "  We,  the  grand  jurors, 
flitting  as  the  inquest  of  Kershaw  District,  on  Monday,  the  22d 
day  of  October,  1838,  do  present,  that  Franklin  H.  Ray,  on  the 
24th  day  of  the  same  month,  did  murder,"  &c.    I  say  that  this 
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would  appear,  because  the  recital  in  the  caption  can  always  be 
made  to  conforro  to  the  truth.  The  names  of  the  grand  jury  can 
be  inserted,  and  the  day  of  the  term  in  which  they  arc  in  session, 
and  upon  which  they  find  their  bill.  This  can  be  done  at  any 
time,  without  altering  or  in  any  wise  interfering  with  the  material 
and  essential  allegations  in  the  indictment.  Before  the  paper  con- 
taining the  criminal  charge  is  handed  out  to  the  grand  jury,  it  is 
called  ''a  bill  of  indictment."  After  it  is  found,  and  all  the  blanks 
filled  up,  it  is  called  '^an  indictment." — 2  Hawk.  ch.  25,  sec.  1. 
When  it  is  thus  made  perfect,  it  must  be  decided  to  be  valid  or 
invalid,  according  to  the  requirements  of  the  law.  A  legal  trial 
depends  on  the  sufficiency  of  the  indictment,  as  there  can  be  no 
trial  without  an  indictment.  A  trial  without  an  indictment  would 
be  illegal  and  void.  The  question,  then,  in  this  case  is,  veas  the 
prisoner  ever  put  on  a  legal  trial  ?  and  that  must  depend  on  the 
sufliciency  of  the  indictment,  as  found  by  the  grand  jury.  The 
grand  jury  have  undertaken  to  say  that  the  prisoner  was  guilty  of 
a  crime,  two  days  in  advance  of  the  day  on  which  they  found 
their  bill.  They  have,  as  it  were,  looked  into  the  future  by  divina- 
tion or  conjecture,  and  have  said  that  an  individual  was  guilty  of  a 
crime  before  the  day  arrived  on  which  it  was  committed.  It 
may  safely  be  said  that  no  human  tribunal  has  cognizance  of  the 
future :  that  alone  belongs  to  Deity.  I  take  it,  that  if  a  grand 
jury  were  to  proceed  on  obvious  probability,  they  could  not  pre- 
sent an  ofilence  an  hour  in  advance  of  that  on  which  they  were 
sitting — ^much  less  a  day,  or  a  week,  or  a  month.  Their  jurisdic^ 
tion  extends  only  to  the  past.  An  indictment  ought,  and  can  alone 
be  found  in  the  same  district  where  the  ofifence  was  committed. 
And  by  the  stat.  10  Henry  VI.  12,  if  a  place  be  alleged,  and 
there  is  no  such  place,  the  indictment  is  void — 4  Com.  Dig.  671. 
If  a  grand  jury  sitting  in  one  district  were  to  find  that  an  offence 
had  been  committed  in  another,  their  finding  would  be  bad,  upon 
the  ground  that  they  had  gone  beyond  their  jurisdiction.  This 
position  is  clear.  By  alleging  the  ofience  to  have  been  committed 
at  any  particular  place  within  their  jurisdiction,  I  suppose  the  in- 
dictment would  have  been  good.  The  same  principle  may  be 
applied  to  the  time  when  the  ofience  is  alleged.    If  the  time  laid 
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in  the  indictmeDt  is.aatecedent  to  the  finding,  in  general  it  is  not 
material  that  the  ofl^nce  should  be  proved  to  have  been  commit- 
ted either  before  or  after  the  time  laid — provided  it  was  a  reason- 
able time  before  the  finding  of  the  grand  jury.  Jurisdiction  may, 
however,  be  as  well  limited  by  time  as  place.  Suppose  this  ex- 
travagant case : — that  an  oflfence  was  alleged  to  have  been  com- 
mitted one  thousand  years  back;  could  the  tribunals  of  the  United 
States,  whose  territory  was  not  then  discovered,  take  cognizance 
of  it?  Narrow  the  time  to  a  nearer  period,  but  one  before  which 
the  people  of  the  United  States  had  any  existence.  Let  it  ap- 
proach still  nearer  our  own  existence  as  a  state,  but  before  it  was 
settled.  In  such  cases,  the  oflfence  would  appear  to  be  impossible, 
from  the  time  laid,  so  far  as  any  legal  tribunal  could  take  notice  of 
it.  State  the  time  one  day  forward,  and  it  would  be  equally  im- 
possible, that  any  human  power  could  say  that  an  ofllence  could 
be  committed.  Time,  then,  sometimes,  as  well  as  place,  may 
show  a  want  of  jurisdiction  and  legal  competency  to  take  notice 
of  an  alleged  oflfence.  The  concession,  both  of  the  solicitor  and 
of  the  counsel  for  the  prisoner,  may  be  adopted  by  the  court — 
that  the  indictment  on  which  the  prisoner  was  arraigned,  was  de- 
fective and  insuflScient  to  sustain  a  legal  trial.  2.  The  prisoner's 
life  cannot  be  put  twice  in  jeopardy ;  and  the  question  arises,  was 
his  life  legally  put  in  jeopardy  by  his  arraignment  on  an  insuf- 
ficient indictment?  I  adopt  the  proposition  of  Mr.  Justice  0*Neall, 
in  his  well-sustained  opinion  in  the  case  of  the  State  v.  McKee  :* 
^  Jeopardy  of  life  is  when  one  is  put  upon  his  trial  upon  a  valid 
indictment  for  a  capital  oflfence;  it  may  result  in  his  condemna-^ 
tion,  hence  he  is  in  jeopardy ."-f  The  prisoner,  Ray,  never  was  on 
his  trial,  unless  there  was  a  good  indictment,  and  therefore  no 
judgment  could  have  been  pronounced  on.  a  verdict  of  conviction. 
From  the  time  his  trial  commenced,  it  was  a  mere  form  that  could 
not  have  resulted  in  his  condemnation.  This  point  need  not  be 
elaborated,  as  it  was  conceded  in  argument  that  the  prisoner  was 
in  no  jeopardy.  The  3d  proposition  was  thought  to  be  more 
doubtful,  and  it  was  said  that  although  he  was  in  no  danger  from 

*  1  BaiL  Repn  651. 
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a  verdict  of  conviction,  that  he  might  have  been  benefitted  by  an 
acquittal ;  and  that  he  should  not  have  been  deprived  of  the  ad- 
vantage of  his  position.  1  am  entirely  satisfied,  from  unquestiona- 
ble authority,  that  an  acquittal  would  have  availed  him  nothing, 
so  as  to  be  pleaded  in  bar,  to  another  trial  on  a  good  indictment 
I  have  thoroughly  examined  the  authorities  on  this  point,  and  the 
general  proposition  may  be  thus  stated: — When  one  has  been 
tried  and  acquitted  on  a  bad  indictment,  he  may  be  tried  again. 
In  the  2d  vol.  of  Coke's  Rep.  part  iv.  p.  44,  the  case  of  Vaux  is 
reported.  The  prisoner  was  indicted  in  the  King's  Bench,  of  vol- 
untarily poisoning  one  Nicholas  Ridley.  The  defence  was,  '*  that 
the  prisoner  had  been  tried  and  acquitted  of  the  same  ofifence ; 
the  proceedings  and  former  indictment  are  set  out  It  was  re- 
solved by  the  court  that  the  first  indictment  on  which  he  was  ar- 
raigned and  tried  was  insufficient,  and  principally  because  it  was 
not  alleged  expressly  in  the  indictment  that  the  said  Ridley  re- 
ceived and  drank  the  said  poison;"  but  that  the  words  which  im- 
plied merely  a  receipt  of  the  poison  were  not  sufllcient  to  maintain 
the  indictment  It  was  further  resolved  by  the  justices,  that  the 
reason  of  auterfoits  acquit  was,  because,  where  the  maxim  of 
common  law  is,  that  the  life  of  a  man  shall  not  be  twice  put  in 
jeopardy  for  the  same  oflfence,  and  that  is  the  reason  and  cause 
that  auterfoits  acquitted  or  convicted  of  the  same  ofibnce  is  a  good 
plea,  yet  it  is  intendable  of  a  lawful  acquittal  or  conviction ;  for, 
if  the  acquittal  or  conviction  is  not  lawful,  his  life  was  never  in 
jeopardy ;  because  the  indictment  in  this  case  was  insufiicient, 
and  for  this  reason  he  was  not  legitimo  modo  acquietatusJ'*  Since 
this  case,  its  principle  has  never  been  questioned  in  the  English 
courts :  on  the  contrary,  it  has  been  recognized  and  acted  on  in  a 
numberof  subsequent  cases  as  unquestionable.  Indeed,  in  all  the 
subsequent  cases  that  I  have  looked  at,  it  is  assumed  as  a  certain 

*  In  the  case  of  the  State  v.  HoUey,  1  Brev.  Rep.,  85,  the  judgment  was 
arrested  for  a  defect  in  the  indictment ;  the  defendant's  counsel  thereupon 
moved  for  his  discharge.  The  court  refused  the  motion,  and  say  *^  that  he 
ought  not  to  be  discharged,  but  ought  to  be  indicted  again ;  the  indictment 
being  insufficient,  his  life  was  never  in  jeopardy,"  and  refer  to  Vauz's 
case,  4  Rep^  45.  R. 
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point  on  which  they  were  to  rest — See  the  following  cases :  Tan* 
dercomb  and  Abbot,  Ea.  Cro.  Law,  tit  Burglary ;  The  King  v. 
Emden,  9  Ea.  489;  3  Pr.  Wm.,  489  to  499.— The  4th  proposition 
may  be  sustained  without  calling  into  question  any  extraordinary 
exercise  of  discretion  on  the  part  of  the  circuit  judge.  It  seems 
to  me  that  it  was  matter  of  indiflference  to  the  prisoner,  whether 
the  proceedings  were  arrested  or  not  If  the  indictment  was 
▼Old,  all  the  proceedings  founded  on  it  were  a  nullity,  and  cannot 
be  sanctioned  by  the  mere  forms  and  ceremonies  of  an  arraign- 
ment The  case  might  be  considered  properly  as  standing  on  a 
motion  to  quash  a  void  indictment,  or  to  withdraw  from  the  jury 
a  paper  that  was  not  in  fact  an  indictment  If  the  indictment 
was  good,  the  judge  was  wrong,  and  the  prisoner  was  entitled  to 
his  discharge,  because  he  was  once  in  jeopardy.  The  exercise  of 
the  discretion  of  a  judge  in  such  a  case,  never  could  operate  to 
the  prejudice  of  the  prisoner.  Consider  the  case,  however,  as  it 
actually  was — and  perhaps  it  should  be  so  considered — ^that  the 
prisoner  was  arraigned  on  a  void  indictment  whose  defects  ap- 
pear palpably  on  its  fiice,  showing  that  the  prisoner  was  charged 
with  an  impossible  offence,  did  the  circuit  judge  exercise  an  un- 
authorised jurisdiction  in  discharging  the  jury  from  the  further 
consideration  of  the  case  ?  In  general,  when  a  jury  is  charged 
with  a  case,  it  cannot  be  discharged  without  rendering  a  verdict 
This  general  proposition  is  subject,  however,  to  many  exceptions, 
and  juries  may,  in  many  cases,  be  discharged  without  giving  a 
verdict  Mr.  Justice  O'Neall  has  pointed  out  many  cases  in  his 
opinion  above  referred  to.  In  all  the  cases  on  this  point,  the  judges 
have  given  their  opinions  on  the  assumption  that  the  jury  had 
been  regularly  charged  on  a  legal  indictment.  In  none  that  I 
have  examined,  has  the  question  arisen  on  an  invalid  indictment. 
Discretion  becomes  dangerous  in  proportion  as  it  may  become 
despotic  and  mischievous ;  and  when  no  vaUd  judgment  can  be 
rendered,  I  cannot  see  the  danger  of  a  judge  exercising  a  discre- 
tion to  prevent  one  being  rendered  at  all.  It  amounts  to  nothing 
more  than  quashing  the  indictment,  and  ordering  the  prisoner  to 
stand  a  legal  trial,  and  places  him  in  no  worse  or  better  situation 
than  if  he  had  been  convicted  or  acquitted.    It  was  in  the  power 
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of  the  prisoner  to  have  obviated  any  of  the  consequences  of  such 
order,  if  he  apprehended  it  would  operate  prejudicially.  He 
could  have  consented  that  the  record  should  have  been  annended. 
To  say  that  it  would  be  in  the  power  of  a  prosecuting  officer, 
either  to  oppress  or  aid  a  prisoner,  by  an  irregularity  in  the  in- 
dictment, would  be  but  to  say  that  a  dishonest  and  designing  offi- 
cer, similarly  situated,  could  always  eflfect  his  purpose  in  other 
and  more  effectual  modes.  From  the  time  that  the  defect  was 
discovered  in  the  indictment,  was  it  not  worse  than  a  mockery  to 
carry  on  the  trial?  To  put  it  on  no  higher  ground, it  would  have 
been  an  act  of  supererogation  on  the  part  of  the  court.  It  could 
have  availed  nothing  but  to  let  the  parties  witness  the  develop- 
ment of  the  testimony.  It  would  have  been  to  use  the  court  for 
a  purpose  for  which  it  was  not  constituted.  I  never  would  allow 
the  judge  to  look  beyond  the  recQC^  for  any  cause  to  arrest  the 
trial ;  nor  in  general  should  he  do  so,  but  in  palpable  and  flagrant 
cases  of  defect  in  the  indictment  Not  that  the  prisoner  would 
suffer  by  it ;  for  any  mistake  of  the  judge  would  always  operate 
in  his  favour.  There  are  many  admitted  occasions  on  which  a 
judge  must  exercise  his  judgment  to  discharge  a  jury.  If  he 
were  disposed  to  be  corrupt,  he  could  exercise  this  discretion 
without  the  power  of  control  or  correction.  He  must  always 
judge  of  the  necessity — such  as  his  own,  or  the  illness  of  others 
concerned  in  the  trial.  The  remarks  against  a  judge's  power  to 
discharge  a  jury  after  the  arraignment  of  a  prisoner,  have  been 
levelled  at  its  abuse,  and  not  its  existence.  Mr.  Justice  Foster, 
in  the  introductory  remarks  of  his  judgment  in  the  case  of  Sir 
John  Wedderbourn,  says,  as  to  the  power  of  a  judge  to  discharge 
juries  in  capital  cases :  "  The  question  is  a  point  of  great  difficulty 
and  mighty  import,  and  I  take  it  to  be  one  of  those  questions  that 
are  not  capable  of  being  determined  by  any  general  rule,  that 
hath  hitherto  been  laid  down,  or  possibly  ever  may,"  &c.  "  For 
I  think  it  impossible  to  fix  on  any  single  rule  which  can  be  made 
to  govern  the  infinite  variety  of  cases  that  may  come  under  this 
question,  without  manifest  absurdity."  Chief  Justice  Tilghman 
makes  a  similar  remark  in  the  case  of  the  Commonwealth  v. 
Cook  and  others,6  Serg.  &  Rawle,  577,  and  concludes  by  saying 
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that  '^  Judges  have  therefore  thought  it  safest  to  decide  from  time 
to  time  the  cases  that  have  been  brought  before  them,  taking  care 
not  to  commit  themselves  on  general  principles."  So  far  from 
laying  down  a  general  rule,  I  have  avoided  it ;  and  wish  to  be  un- 
derstood as  restricting  myself  to  the  particular  case  under  con- 
sideration. I  am  satisfied,  under  the  very  peculiar  and  extraor- 
dinary state  of  the  facts  of  this  case,  and  the  glaring  defect  of  the 
indictment  on  its  fiice,  that  the  jury  ought  to  have  been  discharged. 
I  would  have  the  indictment  to  present  the  whole  case ;  but  here 
it  contains  a  charge  of  an  impossible  offence,  or  one  that  the  court 
could  not  take  notice  of.  It  involves  no  higher  power  than  that 
the  judge  should  judge  of  his  jurisdiction.  Let  it  not  be  under- 
stood that  I  would  allow  a  judge  to  resort  to  any  but  a  conceded 
state  of  facts,  for  his  determination,  appearing  on  the  paper  itself. 
It  is  the  judgment  of  the  court  that  the  motion  be  dismissed. 

RicHAiiDBON,  Evans  and  Earle,  Justices,  concurred. 
(yNsALL,  Justice,  was  not  present  at  the  ai^ument,  but  concur- 
red in  the  judgment,  as  prcmounced  in  the  above  opinion. 

Smartf  for  the  motion. 
Withers^  Sol.,  contra. 


Note. — ^In  the  case  of  the  State  v.  Dandy,  1  Brev.  IL,  305,  the  prisoner 
was  indicted  for  a  misdemeanor  in  compounding  a  felony.  The  felony 
stated  in  the  indictment,  was  for  passing  a  counterfeit  bank-bill,  which  was 
chaiged  to  have  been  committed  on  ihe  fifth  day  of  November,  1802.  The 
indictment  then  stated,  that  ''afterwards,  to  wit,  on  the^rs^  day  of  June, 
1800,"  the  said  felony  was  compounded.  The  prisoner  was  found  guilty, 
but  afterwards  moved  in  arrest  of  judgment  By  ihe  Court :  The  indict- 
ment is  absurd.  It  is  impossible  that  the  defendant  can  be  guilty  of  the 
offence  as  charged.    Judgment  arrested.  R. 
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John  Kmo  v.  William  Sum. 

Un<}e'r  the  statotes  of  limitations,  of  1713  and  1894,  P.  L.  101,  a.  a.  1894,  p. 
24,  the  settled  construction  is,  that  the  right  or.  title  to  lands,  and  the 
coDsequent  remedy^  by  action  for  an  injury  to  the  same,  by  withholding 
the  possession,  can  only  be  barred  by  an  actual  pedis  possession  for  the 
time  fixed  by  the  acts.  The  reason  of  this  seems  to  be,  that  until  there 
is  an  actual  permanent  possession  by  some  claimant,  the  party  to  whom 
the  right  or  title  to  the  land  accrued,  cannot  prosecute  it . 

The  principle  that  an  actual  possession  of  a  part  of  a  tract  of  land*  by  color 
if  title^  for  more  than  five  years,, under  the  act  of  1712,  would  bar  the 
right  of  a  claimant  to  prosecute  the  same,  has  been  irrevocably  settled 
since  the  ease  of  Reid  v.  Eifert,  reported  in  a  note  to  1  N.  &  M'Cord's 
Rep^  874;  the  subsequent  cases  on  this  subject  reviewed.  These,  cases 
clearly  show  that  the  opera^tion  of  the  act  of  limitations  depends  upon  an 
actual  possession  of  the  land  in  dispute,  and  not  upon  a  mere  non  daim 
by  the  plaintiff. 

They  also  show  that  the  plaintiff's  right  of  action  ibr  the  locus  in  ^uo,  must 
have  existed  against  some  one  for  more  than  the  time  aUowed  by  the  law» 
or  he  cannot  be  barred.  If,  therefore,  any  one,  before  the  defendant,  had 
an  actual  possession  for  more  thznfive  or  ten  years  (as  the  case  may  be), 
it  Would  bar  the  plaintiff  as  well  as  if  it  had  been  in  the  defendant 

But,  unconnected  possessions,  each  being  for  a  shorter  time  than  that  limited 
by  the  statutes,  but  when  joined  together  making  ^ve  or  <en  years,  cannot 
be  united  so  as  to  bar  the  plaintiff 

In  actions  of  trespass  to  try  title  to  lands,  the  bar  of  the  statute  of  limita« 
tions  can  only  be  interposed  to  prevent  the  plaintiff  from  recovering 
where  he  has  had  a  right  of  action  against  the  defendant,  or  sems  one^  for 
the  locus  in  quo,  for  Jive  or  ten  years,  as  the  case  may  be,  and  has  during 
that  time  failed  to  prosecute  it 

A  defendant,  who  has  been  in  possession  of  lands  for  a  lees  time  than  the 
statutory  peripd,  cannot  unite  his  possession  with  that  of  a  previous  ten* 
ant,  from  whom  he  purchased,  in  order  to  make  out  the  five  or  ten  years 
required  by  the  statute,  to  bar  the  plaintiff's  right  of  recovery  ;  for,  until 
that  period  has  run  out,  they  are  both  to  be  regarded,  as  it  respects  the 
true  owner,  as  mere  trespassers.  A  conveyance  from  the  first  to  the 
second  tenant,  under  such  circumstances,  conveys  nothing. 

If  both  possessions  could  be  referred  to  one  entry,  as  in  the  case  of  land- 
lord and  tenant,  or  in  the  case  of  a  descent  from  a  disseisor  to  his  heirs, 
and  a  continuance  of  possession  by  them,  then  the  operation  of  the  statute 
would  commence,  it  seems,  from  the  entry  by  the  landloid  or  ancestor. 
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Before  (TNEALL,  J^  d  OrangAurg,  Spring  Term,  ISS8. 

Thu  was  an  action  of  trespass  to  try  title.  The  plaintiff  show- 
ed  a  complete  paper  title  to  the  land.  The  defendant  claimed 
under  a  junior  grant,  to  one  Kent,  in  1804 :  he  died  intestate,  and 
the  land  descended  to  his  widow  and  child :  by  them  it  was  con- 
veyed to  Meacham,  in  1816:  he  died  intestate— the  land  was 
conveyed  by  his  heirs,  14th  September,  1827,  to  the  defendant 
The  defendant  proved  that  Meacbam  cultivated  a  part  of  the 
land,  within  the  lines  of  the  plaintiff's  grants  in  1823.  This  pos- 
session was  continued  by  himself  and  his  heirs  until  1827,  when 
they  conveyed  to  the  defendant.  Here  the  proof  in  the  case 
stopped.  In  a  previous  case,  the  judge  had  said  to  the  jury,  that 
incomplete  possessions  could  not  be  joined  tc^ther  to  make  out  a 
statutory  title.  The  defendant's  counsel,  in  endeavoring  to  show 
an  adverse  possession  of  five  years  before  1824,  in  Meacham,  ne« 
glected  to  give  evidence  of  the  possession,  on  the  part  of  Smith, 
subsequent  to  1827.  The  plaintiff's  attorney  consented  that  the 
judge  should  state  that  Smith  had  possession  from  1827.  The 
{daintiff's  writ  was  sued  out  in  1835.  The  case  went  to  the  jury, 
who  found,  for  ^  plaintiff  The  defendant  appeals,  and  moves 
the  Court  of  Appeals  for  a  new  trial,  on  the  ground  that  "^  he 
and  Stephen  Meacham,  from  whom  he  purchased,  had  posses* 
sbn  of  the  land  more  than  ten  years." 

CtJRu,  per  O'Neau.,  J.  By  the  act  of  1712,  sec.  2,  P.  L.  101, 
it  is  enacted,  **  If  any  person  or  persons,  to  whom  any  right  or 
title  to  lands,  tenements,  or  hereditaments,  within  this  province, 
shall  hereafier  descend  or  come,  do  not  prosecute  the  same  toitkin 
five  years  after  such  right  or  tiik  accrued,  that  then,  he  or  they, 
and  all  claiming  under  him  or  them,  shall  be  forever  barred  to  re- 
cover the  same,  excepting,"  d&c  The  7th  section  of  the  act  of 
1824,  Acts,  p.  24,  extends  the  time  for  the  prosecution  of  such 
right  or  title  to  ten  years. 

The  settled  construction  of  the  acts  of  1712  and  1824,  is,  that 
the  right  or  title  to  lands,  and  the  consequent  remedy  by  action  for 
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an  injury  to  the  same,  by  withholding  the  possession,  can  only  be 
barred  by  an  diCiusl  pedis  possession  for  the  time  fixed  by  one  of 
these  acts.  The  reason  of  this  seems  to  be,  that  until  there  is  an 
actual  permanent  possession  by  some  claimant,  the  party  to  whom 
<  right  or  title '  to  the  land  '  accrued,'  cannot  prosecute  it  In  the 
case  of  Reid  v.  Eifert,  reported  in  a  note  1  N.  &  IVFC,  374, 
Judge  Smith,  who  was  one  of  the  oldest  as  well  as  the  ablest  of 
the  land  lawyers  of  South-Carolina,  delivered  the  opinion  of  the 
Constitutional  Court,  settling  iiTeversibly  the  principle,  that  an 
actual  possession  of  a  part  of  a  tract  of  land,  by  color  ^f  titk^  for 
more  than  five  years,  under  the  act  of  1712,  would  bar  the  right 
of  a  claimant  to  prosecute  the  same.  In  that  case,  that  learned 
judge  reviewed  all  the  previous  cases,  and  showed  that  all  of 
them,  with  one  or  two  exceptions,  had  taken  ^e  view  which  he 
then  took  of  this  provision  of  the  statute  of  limitations.  In  his 
opinion,  he  referred  to  the  preamble  and  first  clause,  to  show  that 
the  intention  of  the  legislature  was  to  quiet  the  estates  of  the  in- 
habitants of  this  state,  by  making  an  actual  possession  under  aa 
imperfect  title,  a  perfectly  good  and  legal  one.  This  key  unlocks 
the  whole  statute  ;  and,  keeping  it  always  in  our  hand,  we  shall 
be  able  to  pass,  vrithout  difficulty,  through  every  part.  That  de- 
cision has  been  ever  since  followed.  Its  principles  were  fully 
developed  and  enforced,  by  Judge  Cheves,  in  the  case  of  Williams 
V.  McGee,  1  Con.  Rep.,  85.  The  intent  of  the  statute  being  to 
quiet  estates,  by  making  a  possession  under  an  imperfect  titie 
equivalent  to  a  legal  one,  it  was  hence  very  properly  held  in  the 
cases  of  Daily  v.  Irby,  2  N.  &  ]\rC.,  343,  and  White  ads.  Reid, 
2  N.  &  M'C,  534,  that  a  repetition  of  trespasses,  by  cutting 
down  and  using  timber  for  the  whole  time  fixed  by  the  statute, 
would  not  bar  a  right  or  titie  to  lands.  The  acts  done  were  fugi- 
tive, and  did  not  amount  to  any  certain  claim  of  estate,  and  hence, 
were  neither  within  the  words  or  intent  of  the  legislature.  In 
the  case  of  Sims  v.  De  Grafi^enreid,  4  ATC,  253,  it  was  said  that, 
'*  firom  the  earliest  times  in  this  state,  where  one  has  good  titie  to 
land,  he  might  convey  it  to  a  stranger,  or  commence  an  action 
against  any  one  in  possession,  without  entry  by  himself  or  any 
previous  possession,  or  even  having  received  rent."    This  princi- 
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pie  would  negative  any  conclusion  to  be  diawn  from  the  words  of 
the  2d  section,  such  as,  that  a  mere  non-claim  for  five  years  after 
a  right  or  title  to  lands  shall  descend,  or  come,  would  be  a  bar. 
Following  up  this  principle,  and  that  until  there  was  an  actual 
pedis  possession  on  the  land  claimed  by  the  plaintifl^  the  statute 
would  not  commence  to  run,  it  was  held  in  the  case  of  Turnipseed 
V.  Busby,  1  Arc,  279,  that  where  two  grants  run  into  one  an- 
other, a  possession  by  the  defendant  within  the  limits  of  his  grant, 
but  outside  of  the  plaintiff's,  could  not  bar  the  plaintiff    In  that 
case,  my  brother  Gantt,  whose  experience  as  a  lawyer  and  a 
judge  is  almost  coeval  with  the  administration  of  justice,  on  this 
subject,  in  the  upper  part  of  this  state,  said :  ^  As  regards  posses- 
sion, the  occupancy  of  a  part  of  the  land  by  Stephen  Smitii,  and 
not  included  in  his  grant,  and  not  constituting  any  part  of  the  land 
claimed  by  the  plaintiff,  is  not  such  a  possessicm  as  will  divest  the 
right  of  the  legal  owner.    The  owner  of  land  is  only  injured 
when  a  trespass  is  actually  committed  thereon.    Stephen  Smith's 
possesion,  therefore,  of  a  part  of  his  own  land,  would  never,  by 
any  just  construction  of  the  statute  of  limitations,  give  him  a  title 
to  another's  land,  over  which  he  had  never  exercised  any  act  of 
ownership."    In  Sims  v.  Meacham,  2  Bail.,  101,  it  was  ruled 
that,  where  there  are  interfering  clsdms  to  lands,  without  any 
actual  possessHon  of  the  disputed  parcel,  that  the  possession  is  in 
him  who  has  the  right.    This  principle  received  a  fuller  and  better 
exposition  in  the  case  of  Uuger  v.  Cox,  1  Hill,  135,  in  which  it 
was  held  that,  where  there  are  actual  possessions  on  two  conflict- 
ing grants  or  titles,  the  elder  and  better  legal  title  should  prevail 
for  all  which  was  not  in  the  actual  possession  of  the  defendant  for 
the  time  fixed  by  the  act.     These  cases  very  clearly  show,  that 
the  operation  of  the  act  of  limitations  depends  upon  an  actual 
possession  of  the  land  in  dispute,  and  not  upon  a  mere  non-claim 
by  the  plaintiff.    The  last  case,  Huger  v.  Cox,  proceeds  upon  the 
just  principle,  that  a  plaintiff  in  possession  of  a  part  of  a  tract  of 
land,  can  only  be  regarded  as  disseised  of  so  much  as  the  defend- 
ant  has  in  actual  possession.     To  this  alone  is  he  required  by  the 
act  to  assert  his  right  or  title  within  five  years  before  1824,  and 
ten  years  since.    All  these  cases  very  clearly  show,  that  the  plain- 
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tiflTs  right  of  action,  for  the  locus  in  quo,  must  have  existed  against 
some  oncj.  for  more  than  the  time  allowed  by  the  law,  or  he  cannot 
be  barred.  If,  therefore,  any  one,  before  the  defendant,  had  an  ac* 
toal  possession  for  more  than  five  or  ten  years,  it  would  bar  the 
plaintiff  as  well  as  if  it  had  been  in  the  defendant.  Fayssout  ▼• 
Prather,  1  N.  &  M'Cord,  307 ;  Wagner  v.  Alton,  Columbia,  Da- 
cember^  1838.  The  title  of  such  third  peilson  is  quieted  by  the 
possession,  and  is  equivalent  to  a  conveyance  of  the  estate  arising 
from  the  elder  title.  The  posscsaon  of  one  by  tenants  is  regard* 
ed  as  his  possession,  and  would  have  the  efiect  to  bar  the  plaintiff; 
for,  in  that  case,  although  the  possession  is,  in  fact,  in  several  (the 
tenants)^  yet,  in  law,  it  is  in  one  (the  landlord). — Duncan  v.  Beard, 
2  N.  &  M'Cord,  409.  But  in  that  same  case,  it  was  very  proper- 
ly ruled,  that  unconnected  possessions,  each  being  for  a  shorter 
time  than  that  limited  by  the  statute,  but  when  joined  together 
making  five  years,  could  not  be  united,  so  as  to  bar  the  plaintiff. 
The  subject  is  not,  however,  examined  in  that  case,  or  in  any  oS 
the  subsequent  ones,  to  which  I  have  been  able  to  refer.  In  Cao- 
tey  V.  Piatt,  2  M'Cord,  260,  it  is  said,  by  Judge  Huger,  "^  To  ena- 
ble a  plaintiff' to  succeed  in  his  statutory  claim  to  land,  he  must 
parove  that  he  has  had  possession  of  the  land  the  full  time  required 
by  the  statute  law."  This  principle  is,  I  think,  correctly  stated, 
and  applies  to  a  defendant's  possession  as  well  as  that  of  a  plaifr* 
tiff  In  both,  possession  must  operate  to  quiet  the  title,  or  it  is  of 
no  avail.  It  has  too,  in  some  degree,  the  countenance  of  Turnip- 
seed  V.  Busby,  1  M'Cord,  279 :  for  there  it  was  held,  that  posses- 
sions under  the  same  title,  could  not  be  joined  together  to  defeat  I 
the  plaintiff.  / 

So  much  for  cases :  they  have  been  reviewed  to  show  that  the 
bar  of  the  statute  is  only  interposed  to  prevent  the  plaintiff  from 
recovering  where  he  has  had  a  right  of  action  against  the  defend- 
ant, or  some  ooefforike  locus  in  quo^  for  five  or  ten  years,  as  the 
case  may  be,  and  has,  during  that  time,  iailed  to  prosecute  it — 
This  being,  as  I  think,  a  clear  and  well  settled  principle,  if  we 
take  it  as  our  guide  here,  the  plaintiff  is  entitled  to  recover.  The 
possession  of  Meacham  and  his  heirs  terminated  in  1837;  as 
•gainst  them,  at  that  time,  the  plaintiff  could  have  recovered ;  for 
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he  still  had  six  years  in  which  he  might  bring  his  suit.  They  had 
then  no  title  or  estate  to  be  quieted — for  their  possession,  so  far* 
"was  a  mere  trespass.  When  they  conveyed  to  defendant,  they 
conveyed  nothing  to  him  ;  for  they  had  no  title  whatever  to  con- 
vey. They  could  not  convey  the  previous  trespasses.  Their 
deed  was  merely  color  of  title  to  the  defendant ;  that  is,  it  defined 
the  extent  of  his  claim,-  when  he  entered,  and  followed  it  up  by 
possession*  As  against  him,  the  plaintiff  could  not  prosecute  his 
title,  until  he  entered ;  and,  by  the  words  of  the  acts  of  1712,  and 
1824,  he  was  entitled  to  ten  years!  against  the  defendant,  within 
which  to  prosecute  his  action.  In  Turpin  v.  Brannon,  Judge 
If  ott  said,  **  possession  is  substituted  in  place  of  title*"  **  An  ac- 
tual deed*  from  a  person  who  has  no  right,  conveys  nothing." 
These  two  dicta  have  my  entire  assent.  The  first  arises  out  of 
the  intention  of  the  legislature,  in  enacting  the  act  of  1712.  The 
possession,  for  the  time  limited  by  it,  was  to  make  that  which  was 
before,  no  title,  a  perfectly  good  one.  In  the  present  case,  the 
defendant,  when  he  entered,  had  no  title ;  his  possessicm  since  is 
not  sufficient  to  stand  in  place  of  title.  That  he  received  the 
possessioa  from  another,  in  like  circumstances,  cannot  help  him ; 
for  neither,  separately,  is  a  title.  When  put  together,  they  can* 
not  make  something  out  of  nothing.  If  it  were  so,  that  both  pos- 
sessions  could  be  referred  to  one  entry,  as  in  the  case  of  landlord 
and  tenant,  or  in  the  case  of  a  descent  from  a  disseisor  to  his 
heirs,  and  a  continuance  of  possession  by  them,  then  the  operation 
of  the  statute  would  commence  from  the  entry  by  the  landlord  or 
ancestor.  For  then,  in  legal  contemplation,  it  would  be  the  same 
possession  against  which  the  plaintiff  had  feiled  to  prosecute  his 
right  or  title.  But  in  the  case  of  one  who  purchases  from  a  ties* 
passer,  his  entry  is  a  finesh  disseisin.  As  to  the  plaintiff  the  de- 
fendant stands  as  a  wroi^-doer,  against  whom,  as  well  as  the  per- 
son from  whom  he  bought,  he  has  a  cause  of  action. 
The  motion  b  dismissed. 

Gautt,  Evans,  Eahlb,  Bitixbb,  and  Richajumok,  Justioen, 
concurred. 

NovB^-*The  questioo  involved  in  this  case  seems  to  have  been  settled 
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Clark  &  Smith  v,  Robert  Parsons. 

A  judgment  recovered  before  a  Justice  of  the  Peace  in  another  State* 
Uiough  wanting  some  of  the  characteristics  of  a  judgment,  technically 
speaking,  and  not  considered  as  a  matter  of  record,  is  to  be  regarded  in 
the  Courts  of  this  State,  as  prima  facie  evidence  of  debt,  and  is  placed 
precisely  on  the  same  footing  as  foreign  judgments,  by  the  common  law. 
Such  judgment  is,  therefore  a  good  foundation  for  an  action  here,  in- 
dependently of  the  original  cause  upon  which  it  was  rendered. 

General  reputation  is  not  competent  evidence  of  the  authority  of  a  Justice 
of  the  Peace  of  another  State :  a  transcript  of  the  act  appointing  the 
Justice  and  conferring  on  him  his  authority,  would  be  higher  evidence  in 
the  power  of  a  plaintiff  to  produce — and,  it  seems,  the  printed  laws  of 
another  State,  published  under  the  authority  of  the  Legislature  of  the 
State,  would  also  be  competent  evidence.  [See  Allen  v.  Watson  et  al., 
2  HiU.  IL,  819.] 

Before  JEARLE,  /.,  (d  Chesterfield,  S^ng  Term,  1888. 

Thsb  was  an  action,  by  way  of  summary  process,  on  a  judg- 
ment and  execution,  obtained  before  a  justice  of  the  peace,  in 
North-Carolina. 

It  was  proved  that  John  Grady,  who  granted  the  judgment  and 
issued  the  execution,  was  an  acting  and  reputed  justice  in  Anson 
county,  and  his  signature  to  the  proceedings  was  proved  to  be 
genuine.'  The  defendant  had  given  legal  notice  of  appeal^  and  had 
entered  into  bond  to  prosecute  the  same ;  but  the  execution  having 
been  placed  in  the  hands  of  the  officer,  no  return  of  the  proceed- 
ings was  made  to  the  county  court,  and  the  appeal  had  not  been 

by  an  early  decision  in  this  State,  that  of  Mazyck  v.  Wright,  Brev.  MS. 
Rep.,  (not  yet  published,)  in  entire  conformity  with  the  principles  laid  down 
by  the  Court  The  following  note  of  that  case  may  be  found  in  Rice's 
Digest,  2d  voU  p-  920,  tit  ^  Trespass  to  try  Title :"  **  Any  transmission  or 
mutation  of  possession  of  land,  during  the  time  required  by  the  limitation 
act,  to  bar  the  true  owner's  right  of  possession,  breaks  the  continuity  of 
the  possession  required  by  the  statute,  Uiough  the  succeeding  tenant  should 
derive  his  possession  from  the  tenant  who  immediately  preceded  him,  and 
should  claim  through  him  by  the  same  concurrent  tUleJ**  R. 
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heaidf  and  no  finther  steps  to  prosecute  the  same  by  the  defendant 
Hie  judgment  was  obtained  in  January,  1838,  on  a  merchant's  ac- 
count made  in  Chesterfield. 

The  presiding  judge  was  of  opinion,  that  such  a  proceeding 
before  an  inferior  court,  not  of  record,  in  another  state,  could  not 
be  the  foundation  of  an  acdoa  here,  and  recovered  on  as  such,  in- 
dependent of  the  original  cause  of  action,  and  nonsuited  the 
pkintifl^  with  leave  to  move  the  court  of  appeals  to  set  it  aside. 

The  plaintiA  now  moved  to  set  aside  the  nonsuit,  on  the  ground, 
that  his  honor  erred  in  deciding  that  a  judgment  by  a  North- 
Carolina  magistrate  is  not  a  sufficient  foundation  for  an  action  in 
the  courts  of  this  state,  and  that  the  party  was  driven  to  his 
oriflinal  cause  of  action. 


CuBiA,  per  Bm^LBR,  J.  The  circuit  judge  who  tried  this  case, 
nonsuited  the  plaintiffs,  and  rests  his  judgment  for  doing  so,  mainly, 
tfaoogh,  as  it  would  seem,  not  entirely,  on  the  following  ground: — 
**  That  a  judgment  of  an  inferior  court,  not  of  record,  in  another 
state,  could  not  be  the  foundation  of  an  action  here,  and  recovered 
on  as  such,  independent  of  the  original  cause  of  action."  In  this 
position,  we  do  not  agree  with  the  judge.  Whilst  we  cannot  give 
such  a  judgment  the  dignity  and  importance  of  a  judgment  of  a 
court  of  general  jurisdiction  of  another  state,  we  are  willing  to 
place  it  on  the  footing  of  a  foreign  judgment.  The  inquiry  then 
occurs,  how  are  foreigti  judgments  regarded  in  our  courts  ?  Eng* 
lish  decisions,  from  which  we  have  taken  our's,  will  give  a  satis- 
&ctory  explanation.  The  doctrine  on  this  subject  was  not  finally 
settled  in  England  till  the  decision  of  the  case  of  Walker  v.  Wit- 
ter, 1  Doug.  5.  In  this  case,  all  the  authorities  are  collected  and 
commented  on,  in  the  argument  of  counsel,  and  the  opinions  of 
the  judges.  The  action  was  debt  on  a  judgment  recovered  in 
the  Supreme  Court  of  Jamaica,  and  was  admitted  to  be  a  foreign 
ju4gment  of  a  court  g[  record.  The  decision  was,  that  an  action 
of  debt  will  lie  on  such  judgment,  and  that  the  plaintiff  need  not 
diow  the  ground  of  the  judgment  The  remarks  of  Lord  Mans- 
field, are  illustrative  of  the  question  before  us.  He  said :  '*  The 
difficulty  in  the  case  had  arisen  from  not  fixing  accurately  what  a 
Vol.  I.. 


1 
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court  of  record  is,  in  the  eye  of  the  law.  That  description  is 
confined,  properly,  to  certain  courts  in  England,  and  their  judg- 
ments cannot  be  controverted.  Foreign  courts,  and  courts  in 
England,  not  of  record,  have  not  that  privilege,  nor  the  courts  in 
Wales,  &c. ;  but  the  doctrine  in  the  case  of  Sincler  v.  Frazier  was 
unquestionable.  Foreign  judgments  are  a  ground  of  action  every 
where,  but  they  are  examinable."  It  had  been  contended  in  the 
cases  quoted,  as  well  as  in  the  case  then  under  consideration,  that 
a  plaintiff  must  resort  to  the  original  cause  of  action,  on  which 
the  foreign  judgment  had  been  recovered,  but  the  court  pro- 
nounced its  judgment  against  the  proposition — ^holding,  that  the 
judgment  was  the  prima  facie  cause  of  action,  send  to  be  good, 
unless  it  were  successfully  impugned  by  the  defendant,  throwing 
the  onus  of  proof  on  him.  The  judgment,  on  which  the  action 
under  consideration  v^as  brought,  did  not  emanate  from  a  court  of 
record  in  another  state,  and  therefore  not  embraced  within  the 
constitution  and  laws  of  the  United  States,  declaring  the  effect, 
and  prescribing  the  mode  of  proof,  in  one  state,  of  judgments  in 
another.  Such  judgments  are  awarded  by  courts  of  general  ju- 
risdiction, and  are  conclusive  between  the  parties  to  them :  this  is 
a  judgment  of  a  justice  of  the  peace,  having  only  a  limited  juris- 
diction, and  is  entirely  subject  to  the  laws  of  each  state;  or,  in  the 
absence  of  any  particular  legislative  act,  to  the  adjudications  of 
the  courts  founded  on  the  principles  of  the  common  law,  and  the 
decisions  of  other  states.  The  matters  and  things  embraced  in 
this  judgment,  were  so  far  res  judicata  as  to  be  obligatory  on  the 
parties  in  North-Carolina,  as  long  as  it  remained  unreversed,  and 
was  acquiesced  in.  The  justice  who  gave  it,  acting  under  de- 
rivative authority  from  the  law,  was  the  authorised  agent  of  the 
parties  to  settle  their  dispute.  Parts  had  been  reduced,  to  a  whole, 
having  such  certainty  and  enforcible  validity  as  to  authorise  the 
sale  of  the  defendant's  property  under  an  execution ,  the  original 
cause  of  action  was  merged  in  the  judgment,  so  far  as  to  deprive 
it  of  many  of  the  incidents  which  had  belonged  to  it ;  and,  al- 
though it  cannot  be  characterized  as  a  judgmeniy  properly  speak- 
ing, with  all  its  attributes,  it  nevertheless  gives  the  plaintiff  the 
advantage  in  a  contest  on  it,  so  as  to  force  the  defendant  to  the 
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necessity  of  destroying  it,  before  he  can  be  relieved  from  its  ob- 
ligations. It  requires  more  proof  to  establish  it,  bat  in  other  re- 
spects, is  very  much  like  a  justice's  judgment  in  our  own  state* 
Although  the  questicHi  involved  has  never  been  decided  authori- 
tatively in  this  state,  I  am  authorised,  by  Chancellor  Johnson — ^the 
oldest  judge  in  the  state,  and  whose  opinion  is  entitled  to  respect, 
for  his  acknowledged  judgment  and  great  experience — to  say, 
that  he  has  always  acted  on  the  law  as  now  ruled  by  the  court 
Besides,  we  are  not  without  adjudications,  on  the  same  point,  in 
other  states ;  and  we  should  endeavour  to  make  the  decisions  of 
the  states  as  uniform  as  practicable.  In  the  case  of  Warren  v. 
Plt^f  ^  Pick.,  448,  an  action  of  debt  was  brought  on  an  authen- 
ticated proceeding,  denominated  a  judgment,  had  and  recovered 
in  Connecticut,  before  a  justice  of  the  peace  having  limited  juris- 
diction only :  nil  debet  pleaded,  which  was  demurred  to,  on  the 
ground  that  it  was  such  a  proceeding  as  was  contemplated  by  the 
ConstitutioD  of  the  United  States,  and  the  Acts  of  Congress,  made 
in  pursuance  thereof.  It  was  held  by  the  Court,  in  Massachusetts, 
that  the  plea  was  good — and  judgment  for  defendant — which  was 
in  e&ct  sajring  that  the  paper  sued  on  was  no  record,  or  not  such 
an  one  as  to  be  conclusive  between  the  parties,  as  it  would  have 
been,  had  it  been  awarded  by  a  court  of  record,  and  certified, 
according  to  the  act  of  Congress.  But  the  court  explicitly  said, 
that  it  was  a  prima  facie  cause  of  action,  to  which  the  act  of  Con- 
gress has  no  application,  but  which,  as  the  judge  says,  ^  has  wisely 
left  the  records  of  magistrates,  who  may  be  vested  with  limited 
judicial  authority,  varying  in  its  objects  and  extent  in  every  state, 
to  be  governed  by  the  laws  of  the  state  into  which  they  may  be 
introduced,  for  the  purpose  of  being  carried  into  eflect  Being 
left  unprovided  for  by  the  constitution  or  laws  of  the  United 
States,  they  stand  upon  no  better  footing  than  foreign  judgments ; 
being  not  more  than  prima  facie  evidence  of  debt,  and  liable  to  be 
defeated  in  their  operation,  under  the  plea  of  nil  debet^  as  other 
foreign  judgments  are." 

The  decision  in  New- York  goes  much  further,  in  which  it  is 
laid  down,  3  Wend.,  867,  that  a  judgment  recovered  before  a  jus- 
tice of  the  peace  might  be  entitled  to  have  full  fiiith  and  ci^t 
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extended  to  it  in  another  state,  provided  it  should  be  proved  that 
the  subject  matter  was  within  his  jurisdiction,  and  the  proceed- 
ings conformable,  in  all  r^pects,  to  the  statute  produced.  We 
do  not,  in  our  judgment,  go  so  &r :  we  regard  such  judgments  as 
prima  facie  evidences  of  debt,  to  be  proved  by  common  law  rules 
of  evidence,  and  subject  to  be  defeated  by  the  defendant,  either  by 
proof  on  his  part,  or  the  absence  of  proof  on  the  part  of  ^ 
plaintiff. 

This  suggests  another  view  of  the  case  before  us,  and  accord- 
ing to  which,  the  decision  below  may  stand.  The  presiding  judge 
says,  that  the  only  evidence  of  the  North-Carolina  justice's  au- 
thority, was  general  reputation.  This,  certainly,  was  not  compe- 
tent ;  as  it  was  not  the  highest  evidence  which  the  plaintiff  could 
have  produced,  nor  the  safest  for  the  court  to  act  on.  To  require 
no  higher  evidence,  might  lead  to  mischievous  consequences, 
which  will  be  obviated  by  adhering  to  the  rules  of  evidence.  It 
was  in  the  power  of  the  plaintiff  to  have  procured  a  transcript  of 
the  act  appointing  the  justice,  and  conferring  on  him  his  authority. 
Our  courts  have  said  that  the  printed  laws  of  another  state,  pub- 
lished under  the  authority  of  the  legislature  of  the  state,  may  be 
given  in  evidence.  I  have  a  great  aversion,  however,  to  go  beyood 
the  point,  and  to  prescribe,  prospectively,  any  rules  for  the  decision 
of  cases — and  therefore  lay  down  no  rule. 

Upon  the  whole,  our  judgment  is,  that  the  circuit  decision  must 
be  overruled  cm  the  first  point  discussed,  and  may  be  sustained  on 
the  last  We  think  it  probable,  however,  that  tl^  attention  of  the 
judge  may  not  have  been  sufficiently  attracted  to  this  point ;  and 
as  other  evidence  may  have  been  procured,  or  can  again  be  pro- 
cured, to  obviate  all  objections,  the  nonsuit  is  set  aside,  and  a  new 
trial  granted. 

Gahht,  Richardson,  Evans,  Eahls  and  O^Nsall,  Justices, 
concurred. 

Bobbins  and  lUflver  for  appellants. 
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jAcaras  Buaaor  v.  Wiluam  Roes. 

A  leUer  of  gnanntj  was  gmn  by  the  deiendant  to  the  plamtiS  by  which 
the  defendant  consented  to  be  liable  for  the  avount  which  a  third  per- 
son, whom  he  recommended  as  a  customer  to  the  plaintiff  might,  at  the 
time  of  the  delivery,  receive.  The  party  received  goods  to  the  amount 
of  9  225  03^.  Deiendant  repeatedly  acknowledged  his  liability  to  pay 
this  amount,  and  afterwards  promised  to  pay  the  same.  Hkld»  that,  in- 
asmuch as  interest  was  not  recoverable  by  our  law,  against  the  principal 
debtor  upon  the  open  account,  in  this  case,  the  obligation  imposed  by  the 
guaranty  making  defendant  liable  only  to  the  same  extent,  interest  could 
not  be  recovered  fiom  him. 

Befbre  O'NEALL,  J^  at  Sumter,  Fall  Term,  1887. 

This  was  an  action  on  a  letter  of  guaranty,  by  which  the  de- 
faulant  consented  to  be  liable  for  the  amount  which  a  third  person, 
whom  he  recommended  as  a  customer  to  the  plaintifi^  nught,  at 
the  time  of  the  delivery,  receive.  The  party  then  received  in 
merchandise,  leather  and  shoes,  to  the  amount  of  225  Oa^.  The 
defendant  repeatedly  acknowledged  his  liability  to  pay  this  amount, 
and,  from  at  least  one  year  after  the  articles  were  delivered, 
promised  to  pay  the  same.  The  only  question  now  made,  is  the 
defendant's  liability  for  interest  The  presiding  judge  thought,  as 
the  promise  to  pay  was  in  writing,  and  the  sum  was  ascertained 
and  fixed,  that  the  plaintiff  was  entitled  to  recover  interest  on  the 
account,  from  the  expiration  of  one  year  after  the  date  of  the 
letter  of  guaranty.  The  jury  found  accordingly :  the  defendant 
appealed  on  the  annexed  grounds : — 

Because,  it  is  respectfully  submitted,  that  his  Honor  misdirected 
the  jury,  in  charging  them  that  on  the  cause  of  action  interest 
should  be  allowed.  Because,  the  finding  of  the  interest  was 
against  the  law  and  evidence. 


CUBIA,  pC 

interest  can 


X  RicHABDsoN,  J.    The  single  question  is— whether 
be  recovered  against  Ross,  the  guarantor,  cm  an  open 
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account,  due  by  his  principal  7  The  law  is  settled,  that  no  interest 
can  be  recovered  against  the  principal  debtor,  on  such  open  ac- 
count ;  and,  it  is  equally  plain,  that  the  undertaking  of  a  surety, 
or  guarantor,  is  to  answer  for  the  debt  due  by  the  principal,  and 
not  for  more  than  the  principal  owes. 

The  letter  of  credit,  then,  of  the  defendant  Ross,  answered  no 
purpose  but  to  make  him  liable  for  the  amount  of  the  indebtedness 
of  his  principal,  and  could  not  give  character  to  the  debt  The 
guaranty  must  be  put  in  writing,  in  order  to  render  the  surety 
liable  at  all.  But,  it  does  not  liquidate  the  debt,  nor,  in  any  way, 
alter  its  form,  or  legal  efifect.  These  depend  upon  the  contract  of 
the  principal  himself,  and  are  not  afiected  by  the  subsequent  ac- 
knowledgments of  Ross.  But,  it  is  also  plain,  that  the  principal 
is  responsible  to  his  guarantor,  for  the  amount  recovered  against 
him,  as  guarantor.  If,  therefore,  we  allow  interest,  in  the  first 
instance,  against  Ross,  on  the  plaintiff's  open  account,  Ross  must 
recover  the  same  interest  against  the  principal  debtor :  and  it 
would  follow,  that  interest  is  recoverable  on  the  open  account, 
notwithstanding  the  rule  just  laid  down,  that  it  is  not  recoverable, 
I  scarcely  need  add,  that  such  inconsistency  must  prevent  the 
recovery  of  the  interest  in  this  case ;  and,  a  new  trial  is  ordered, 
unless  the  plaintiff  release  the  interest 

Gantt,  Evans,  Eablb  and  Butiab,  Justices,  concurred. 


Moseiy  for  appellant 
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A.  W.  Thompson  v.  Solomon  &  Willum  Csockkr. 

Defendants  executed,  and  delivered  to  the  plaintiff  tbe  foDowing  paper : 
**  I  promise  and  agree  to  execute  a  good  and  legal  mortgage  to  A.  W. 
Thompson  for  any  piece  of  land  he  may  wish  that  will  be  sufficient  to 
pay  Mm  a  debt  of  one  hundred  and  fifty  dollars,  which  toe  owe  him,  for 
defending  a  case  in  the  Court  of  Equity,  James  Tollison  against  us. 
Given  under  our  hands  and  seals,  this  12th  April,  1828.  It  shall  be  as 
much  as  one  hundred  and  fifty  acres  and  no  more,  except  we  wish  it" 
S.  Crocker,  one  of  the  defendants,  subsequently,  did  execute  a  mortgage 
to  the  plaintiflt  which  was  accepted  by  him.  Held,  that  according  to  the 
true  construction  of  the  instrument,  it  was  an  acknowledgment  of  a  debt 
due  by  both^  with  an  agreement  that  one  of  them  should  give  a  specific 
lien,  by  mortgage,  to  secure  the  payment ;  and,  that,  notwithstanding 
the  delivery  of  the  mortgage,  the  debt  remained  the  debt  of  both^  and 
that  the  action  would  lie  against  both.    Nonsuit  granted  below  set  aside. 

Before  EVANS,  /„  at  Spartanburg,  Fall  Term,  1898. 

This  was  an  action  on  the  following  paper :  **  I  promise  and 
agree  to  execute  a  good  and  legal  mortgage  to  A.  W.  Thompson, 
for  any  piece  of  land  he  may  wish,  that  will  be  sufficient  to  pay 
him  a  debt  of  one  hundred  and  fifty  dollars,  which  toe  owe  him 
for  defending  a  case  in  the  court  of  equity,  James  Tollison  against 
us.  Given  under  our  hands  and  seals  this  12th  April,  1828.  It 
shall  be  as  much  as  one  hundred  and  fifty  acres,  and  no  more,  ex- 
cept we  wish  it.**    Signed  and  sealed  by  defendants. 

Solomon  Crocker,  subsequently,  did  execute  a  mortgage  to  the 
plaintiff,  which  was  accepted  by  him.  The  circuit  judge  was  of 
opinion,  that  the  agreement  above  recited  was  only  executory,  and 
was  subsequently  executed  and  discharged,  by  the  delivery  of  the 
mortgage.  Under  this  view,  the  plaintiff  submitted  to  a  nonsuit, 
with  leave  to  set  it  aside. 

Curia,  per  Evans,  J.  Upon  a  review  of  this  case,  I  am  satis- 
fied I  was  wrong,  in  nonsuiting  the  plaintiff  on  the  circuit.  I  think, 
the  true  construction  of  the  instrument  is  an  acknowledgment  of 
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a  debt  due  by  both,  with  an  agreement  that  one  of  them  should 
give  a  specific  lien,  by  mortgage,  to  secure  the  payment  This 
was  done  by  Solomon  Crocker,  but  the  debt  still  remained  the 
debt  of  both,  and  an  action  would  lie  against  both  on  this  paper. 
This  construction  is  confirmed  by  the  &ct  that  the  instrument  was 
not  delivered  up  when  the  mortgage  was  executed.  A  creditor 
may  take  a  mortgage  firom  one  joint  obligor  to  secure  a  debt  due 
by  both ;  and  that  I  take  to  be,  in  substance,  what  was  intended 
in  this  case.    The  motion,  to  set  aside  the  nonsuit,  is  granted. 

GAimr,  (yNEALL,  Eable,  BrixBR  and  RiCHARDsmv,  Justices, 
concurred. 

Henry  and  Bobo^  for  plaintiff. 
Toung  and  Dean,  contra. 


J.  M'Kbb  v.  The  Town-Council  of  Anderson. 

By  the  act  of  incorporation  of  Anderson,  power  is  given  **  to  the  Town- 
Council  to  impose  fines  for  the  violation  of  their  Ordinances,  and,  if  for 
less  than  |^  20,  to  try  the  oflbnder."  The  plaintiff  was  alleged  to  have 
committed  a  breach  of  an  ordinance,  by  exhibiting  certain  showt.  For 
this,  he  was  summoned  before  the  council  and  fined.  He  paid  the  fines, 
and  brought  an  action,  before  a  magistrate,  to  recover  them  back.  Held, 
that  if  the  **  Council  '*  had  not  jurisdiction  of  the  subject,  the  plaintiff's 
remedy  was  hy  prohibition;  and,  that  after  paying  the  fines  imposed,  an 
action  to  recover  the  money  back  would  not  lie ;  and,  that  if  they  had 
jurisdiction  of  the  subject,  their  judgment  was  ^?ia2. 

The  judgment  of  a  court  of  competent  jurisdiction,  on  a  matter  within  its 
cognizance,  is  conclusive. 

Before  OANNT,  /.,  at  Anderson,  Fall  Term,  1838. 

This  case  comes  up  on  an  appeal  from  a  magistrate's  decision, 
being  a  suit  instituted  for  money  had  and  received,  for  so  much 
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money,  which  plaintiff  alleged  had  been  improperly  collected 
firom  him,  under  the  act  of  the  legislature  of  1896,  imposing  a  tax 
on  shows.  The  only  question  raised  was,  whether  the  plaintiff 
was  subject  to  the  tax,  the  magistrate  having  so  decided,  although 
the  defendant  had  also  objected,  before  the  magistrate,  to  his 
jurisdiction  of  this  case.  The  only  evidence  before  the  magis- 
trate was  the  handbill  of  the  plaintifi)  which  accompanied  his  re- 
port; in  compliance  with  which  notice,  it  was  admitted,  there  had 
been  three  several  exhibitions  on  three  several  days — on  which 
an  execution  had  issued  for  fifteen  dollars,  and  which  was  paid, 
with  costs,  to  the  sheriff,  by  the  plaintiff.  The  presiding  judge 
was  of  opinion  that  the  plaintiff  was  not  liable  to  pay  the  tax,  and 
that  the  suit  was  well  brought,  and  therefore  reversed  the  decision, 
and  gave  judgment  for  the  sum  sued  for. 

The  defendants  now  moved  the  Court  of  Appeals  to  review  the 
decision  of  the  presiding  judge,  on  the  following  grounds :  1.  Be- 
cause, the  plaintiff  was,  by  his  own  showing,  subject  to  the  tax 
imposed  for  ^  shows  of  any  kind,"  this  being  ^  a  Grand  Exhibition 
of  the  improved  Magic  Lantern."  2.  Because,  his  handbill  shows 
his  pretended  <  lectures '  was  a  mere  evasion  of  the  law,  accom- 
panied, as  they  were,  with  "  Magical  Views  "  of  various  portraits, 
exhibiting  persons  and  costumes  in  no  way  illustrative  of  his  sub- 
ject. 3.  Because,  he  who  exhibits  the  ourang-outang,  monkey, 
great  ant-eater,  and  such  animals,  for  gain  and  reward,  whether 
in  life,  painting,  or  magical  illusion,  is  a  showman,  and  subject  to 
the  tax.  4«  Because,  to  have  sustained  his  action,  the  character 
of  the  lectures  and  of  the  lecturer  should  have  been  shown,  by 
satisfactory  proof,  as  placing  him  without  the  purview  of  the  law. 
5.  Because,  the  order  of  the  court,  if  the  magistrate  was  in  error, 
should  have  been  a  new  trial.  6.  Because,  the  defendants  were 
not  liable,  in  this  form  of  action,  and  before^  a  magistrate. 

CuBiA,  per  Earle,  J.  The  act  of  incorporation  gives  authori- 
ty to  the  Town-Council  of  Anderson,  to  impose  certain  fines  for 
the  violation  of  their  ordinances,  and,  if  less  than  8  20,  to  try  the 
ofllender.  The  plaintifi)  it  was  alleged,  committed  a  breach  of  an 
ordinance  by  exhibiting  certain  shows.   For  this,  he  was  summon- 

VOL.  I. 


SS  CASES  OP  APPEAL 


M'Kee  «.  The  Towii*Couiicil  of  Anderson. 

ed  before  the  council,  and  fined.  He  paid  the  fines,  being  1^  5  for 
each  exhibition,  amounting  to  the  sum  of  1^  15,  and  brought  this 
action  to  recover  it  bacL 

If  the  council  had  jurisdiction  of  the  subject,  thek  judgment 
is  final.  If  they  had  not,  the  plaintiflf's  remedy  was  by  prohibition. 
If  he  was  not  subject  to  their  cognizance,  he  could  have  prevented 
the  collection  of  die  money.  After  having  paid  it,  we  do  not  per- 
ceive how  he  can  be  allowed  to  recover  it  back,  without  a  de* 
parture  from  well  settled  principles.  The  judgment  of  a  court 
of  competent  jurisdiction,  on  a  matter  within  its  cognizance,  is 
conclusive.  If  the  charter  gives  an  appeal  fix>m  the  decision  of 
the  council,  the  plaintiff  should  have  appealed.  If  it  does  not,  I 
cannot  perceive  how  the  justice  or  this  court  could  aid  him.  He 
does  not  come  within  the  cases  on  the  sulgect  of  money  paid  under 
color  of  legal  proceedings,  or  void  process,  or  extorted,  or  ob- 
taiiied  by  oppression. 

If  we  consider  the  question  <^  his  liability,  as  we  should  on  an 
appeal,  it  is  equally  clear  that  he  was  properly  fined,  for  exhibiting 
figures  and  shows,  in  violation  of  the  ordinance.  It  is  only  ne* 
cessary  to  read  his  advertisement: — ^'Splendid  Magical  Views  of 
the  Ptolemaic  System,  and  other  Systems  of  Astronomy ;  Splen- 
did Views  of  all  the  Kings  and  Queens  of  England ;  Splendid 
Portraits,  showing  the  Modern  Costume  of  various  Nations ; 
Splendid  Views  of  Beasts,  Birds  and  Fishes  P  This  seems  to 
include  every  portion  of  Nature,  whether  in  Heaven,  or  on 
Earth,  or  in  the  waters  of  the  Sea,  and  must  come  up  to  any 
definition  of  figures  and  shows.  The  council  was  not  in  error, 
nor  was  the  justice ;  and  his  judgment  is  afiirmed. 

RicHARDsoiN,  BuTLBR  and  Evans,  Justices,  coooorped* 

WhUner,  for  the  motion. 
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FsmsT  B.  DuHCAN  v.  Gborgb  Sbaborn  and  IL  Cobb,  Ex*on. 

The  4eclaraHan$  of  adeceaaed  party  to  anote,  who,  if  alive,  could  be  eza- 
mined  ae  a  witneM  in  the  caae  to  the  same  point,  are  incompetent  and 
inadmianble. 

Before  GANTT,  /.,  at  Greenville,  Spring  Term,  1838. 

This  was  an  action  of  assumpsit,  to  recover  from  the  defend- 
ants, as  Executors  of  Ransom  Cobb,  the  proportion  of  debt  for 
which  the  said  Ransom  Cobb  was  liable,  as  security,  on  a  notet 
paid  off  by  the  plaintiff  Duncan,  to  William  Choice,  to  which 
note  Duncan  alleged  himself  and  Ransom  Cobb  to  have  been  co- 
securities.  In  the  investigation  of  this  case,  it  became  a  primary 
question  to  ascertain  who  was  the  principal  in  the  above  note. 
Tt»  plaintiff  alleged  that  James  M'Daniel  was  principal,  and  the 
other  signers  securitiea.  The  ground  of  defence  was,  that  Dun- 
can, the  plaintiff,  was  himself  the  principal,  and  being  so,  he  had 
only  paid  off  his  own  debt,  and  could  have  no  recourse  against 
defendants,  to  recover  against  them. 

The  jury  found  for  defendants.  Thomas  M'Daniel  was  the 
first  signer  to  the  note.  The  presiding  judge  overruled  the  ofier- 
ing  in  evidence  the  declarations  of  M'Daniel,  that  he  was  the 
pjincipal. 

The  plaintiff  now  moves  for  a  new  trial  on  the  following 
grounds  :-^l.  Because,  his  honor,  the  presiding  judge,  refused  to 
permit  the  plaintiff  to  offer  in  evidence  the  declarations  of  James 
M'Daniel  (who  is  dead),  that  he,  M'Daniel,  was  the  principal  in 
the  note  to  Choice,  and  that  Duncan  and  others  were  his  securi- 
ties. 2.  Because,  his  honor  decided  that  the  declarations  of  the 
principal  in  a  note — although  he  is  dead — could  not  be  given  in 
evidence  on  a  trial  between  his  securities  to  the  note.  3.  Be* 
cauaet  the  verdict  of  the  jury  was  contrary  to  law  and  evidence. 
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Curia,  per  Earle»  J.  The  declaration  of  ATDanieU  one  of  the 
makers  of  the  note,  and  whose  signature  was  the  first  of  them, 
was  offered  in  evidence  on  the  trial— he  being  then  dead — to  prove 
that  he  was  the  principal  in  the  note,  and  that  the  other  persons 
who  joined  in  it  were  his  co-sureties.  To  decide  whether  it  was 
competent  and  admissible,  it  will  only  be  necessary  to  inquire, 
within  what  description  of  evidence  it  is  to  be  classed  ?  The 
argument  of  counsel  for  the  motion,  seemed  to  place  the  com- 
petency upon  the  ground,  that  IVTDaniel  was  not  interested  in  the 
controversy  between  his  securities,  and  that  his  declaration  went 
to  charge  himself  with  the  whole  debt ;  therefore,  if  aUve,  he 
might  have  been  examined  as  a  witness.  This  view  of  the  ques- 
tion presents  it  as  one  of  hearsay  evidence,  in  the  broadest  mean- 
ing. The  well-settled  rule,  as  old  as  the  common  law  courts  of 
justice,  excluded  such  evidence — except  in  particular  cases — ^for 
very  obvious  reasons.  Such  declarations  are  without  the  sanction 
of  an  oath,  and,  without  cross-examination,  the  bare  assertion  of 
a  particular  fact ;  a  narrative  of  something  that  has  occurred,  and 
not  entitled  to  the  respect  or  credit  of  a  court  of  justice,  as  evi- 
dence. They  do  not  come  within  any  of  the  exceptions,  which 
permit  hearsay  to  go  to  the  jury,  as  pedigree,  prescription,  custom, 
or  boundary.  Nor  do  they  come  within  another  class  of  cases, 
where  such  evidence  is  introduced,  not  as  proof  of  a  distinct  &ct, 
but  as  being,  in  itself,  part  of  the  transaction  in  question  ;  such  as 
the  declarations  of  an  occupant  of  land,  on  taking  possession,  of 
the  nature  of  his  title  or  of  his  tenancy ;  or,  the  declarations  of  a 
trader,  on  a  question  of  bankruptcy,  as  to  his  motive  for  leaving 
home ;  and  many  other  cases  that  might  be  put,  of  frequent  occur* 
rence,  to  illustrate  this  familiar  exception  to  the  general  rule  of 
hearsay  evidence.  Here,  there  is  a  mere  naked  oSer  to  prove 
that  M'Daniel  said  he  was  the  principal  in  the  note.  His  being 
dead  does  not  vary  the  case ;  and,  it  is  a  conclusive  answer  to  the 
proposition,  that,  if  alive,  he  might  have  been  examined  as  a  wit- 
ness. What  a  deceased  witness  has  sworn  on  a  former  trial, 
between  the  same  parties,  on  the  same  issue,  is  frequently  admit- 
ted. But,  I  doubt  if  a  case  can  be  found,  where  such  an  attempt 
as  this  is  reported  to  have  been  seriously  made,  unless  in  Gamons 
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T.  Barnard,  1  Anst,  296,  "where  evidence  of  the  declarations  of  a 
deceased  tenant,  of  an  act  done  by  himself,  was  offered,  in  a  suit 
concerning  tithes,  and  rejected.  Ch.  Baron  IMTDonald,  remarking 
on  the  cases  cited,  said,  ^  the  present  attempt  goes  to  establish 
that  the  declarations  of  a  dead  man  are,  in  all  cases,  to  be  re- 
ceived." 

The  Circuit  Ck)urt  did  not  err  in  rejecting  the  evidence,  and 
the  motion  for  a  new  trial  is  refused. 

Gautt,  Richardson,  O'Nxali.,  Evans  and  Butlbr,  Justices, 
concurred. 

Perry y  for  the  motion. 


WsLLiAM  ChisweiiL,  Assignee,  v.  Lbwis  Ellzet. 
The  Sajcb,  t).  Thomas  A.  Cobb. 

ThB  SaMB  t2.  GOLLOTHAN  WaLKER. 

Where  a  defendant  hae  once  j^ven  bail  to  the  action  upon  the  original  writ, 
and  is  surrendered  by  his  bail  to  the  sherifl^  the  sberiff  bas  no  authority, 
after  tbe  return  of  the  writ,  to  let  the  defendant  to  bail  a  second  time. 

By  the  Statute  28  Hen.  VI.,  c.  9,  the  condition  of  a  bail-bond  must  be — 
'*  that  the  defendant  shall  appear  at  the  day  contained  in  the  writ ;"  and, 
if  conditioned  for  his  appearance  at  a  day  t^ter  the  retom  of  the  writ,  is 
void. 

The  Stat  43  Greorge  III.,  c  46, }  6,  not  being  of  force  in  this  State,  it  may 
well  be  doubted  whether,  after  a  surrender  by  bail,  there  is  any  power 
under  our  law  which  can  again  let  the  defendant  to  baiL  If  there  is,  it 
must  be  upon  the  defendant's  entering  into  a  recognizance  of  special 
bail,  before  some  justice  of  the  quorum,  or  clerk  of  the  court,  who,  by 
the  act  of  1791,  1  Faust,  167,  are  constituted  commissioners  of  special 
bail,  and  obtaining  thereupon  a  judge's  order  for  his  discharge.  Oh.  dic^ 
per  O'Nball,  J. 
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Before  O'NEALL,  J.,  at  Edg^eld,  FaB  Term,  188». 

Thbse  actions  were  brought  od  a  bondt  given  to  Oliver 
Fowled,  Sheriff  of  Edgefield  District,  and  conditioned  for  the 
appearance  of  one  Thomas  N.  Davis,  in  the  case  of  William 
Chiswell  against  him.  It  appeared  that,  to  the  return  term  of 
the  writ,  Davis  gave  bail,  who,  during  the  pendency  of  the  suit, 
sunrendered  him ;  and  thereupon,  these  defendants,  with  Davis, 
executed  the  bond  now  in  suit,  conditioned  for  his  appearance  at 
the  term  next  succeeding  the  date  of  the  bond.  There  was  some 
evidence  that  these  defendants  surrendered  Davis  to  the  sheriff's 
deputy,  in  Hamburg ;  but,  as  the  case  was  decided  on  another 
ground,  that  is  now  unimportant  to  notice. 

The  presiding  judge  was  of  opinion  that,  after  the  sheriff  had 
once  let  the  defendant  to  bail,  he  had  no  authority  after  a  surren- 
der by  the  bail,  again  to  permit  him  to  enter  bail  to  the  action. 
That  the  statute  of  Henry  requires  the  bond  to  be  conditioned 
for  the  appearance  of  the  defendant  on  the  day  named  in  the  writ, 
and  if  otherwise  conditioned,  it  is  declared  to  be  void.  This  bond 
was  conditioned  for  the  defendant's  appearance  at  a  day  subae- 
quent  to  that  named  in  die  writ,  and  hence  was  void,  and  non- 
suited the  plaintiff  in  aU  the  actions.  The  plaintiff  now  moves 
the  court  to  set  aside  the  nonsuits  in  these  cases,  on  the  following 
grounds :  1.  That  the  sheriff,  upon  the  surrender  of  the  principal 
by  his  sureties  to  the  original  bond,  has  the  right  to  let  the  princi- 
pal to  bail  again,  and  that  the  plaintiff  can  legally  maintain  these 
suits.  2.  That  there  was  no  legal  and  sufficient  surrender  of  the 
principal  by  the  sureties,  or  either  of  them,  in  these  cases.  3. 
That,  according  to  law,  on  the  facts  proved,  the  plaintiff  ought 
to  have  recovered. 

CviiiA,  per  CNeall,  J.  In  these  cases,  after  much  examina- 
tion, and  a  careful  consideration  of  every  argument  in  favor  of 
the  plaintiff,  we  have  been  compelled  to  sustain  the  circuit  de- 
cision. In  doing  so,  we  are  sensible  of  the  hardship  which  results 
in  these  cases ;  but  we  have  no  right  to  stay  the  descent  of  the 
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sword  of  justice,  because  it  may  strike  unsparingly ;  or  to  hold  up, 
by  sheer  force,  the  scale,  because  the  law  may  preponderate  over 
our  notions  of  abstract  justice.  For  us,  it  isi  sufficient,  that  we 
find  the  law  to  be  against  the  plainti£  On  another  occasion,  its 
justice  may  be  as  transparent  as  light,  and  its  wisdom  so  plainly 
written,  that  he  who  runs  may  read  it  The  acts  of  1785  and 
1809,  have  turned  bail  to  the]  sheriff  into  bail  to  the  action,  or 
special  bail:  Loker  ▼.  Antonio,  4  STCord.,  177;  Harwood  v.  Ro- 
bertson, 2  HilL,  836»  The  first  of  these  acts  merely  prevents  the 
{riaintiff  from  proceeding  against  the  bail  to  the  sheri^  until  judg- 
ment and  execution  against  the  principal,  and  a  return  of  non  est 
innentus^  or  nulla  bona,  by  the  sheriff  The  act  of  1809,  p.  80, 
provides,  in  the  3d  section,  ^  that  in  all  actions  hereafter  to  be 
brought,  wherein  the  defendant  or  defendants  shall  be  held  to  bail 
by  the  sheriff  serving  the  writ  or  process,  the  bail  so  given  to  the 
riieriff  shall  be  entitled  to  all  the  ri^ts,  privileges  and  powers  of 
special  bail,  and  may  surrender  his  principal  in  discharge  of  him- 
selft  or  the  principal  surrender  himself  in  discharge  of  his  bail,  in 
the  same  manner,  and  to  the  same  extent,  as  special  bail  are  now 
entitled  to ;  any  law,  usage  or  custom  to  the  contrary,  in  any  wise, 
notwithstanding."  In  the  4th  section,  it  is  provided,  ^  that  it  shall 
not  be  necessary  hereafter  for  any  bail  to  obtain  a  judge's  order 
for  leave  to  surrender  his  principal."  The  act  of  1827,  dd  section, 
p.  81,  can  have  no  application  to  the  case  before  us.  It  authorises 
tiie  clerks,  justices  df  the  quorum,  and  the  judges,  to  grant  orders 
for  bail,  pending  the  suit  But  no  such  order  was  made  in  the 
case  before  us.  The  order  for  bail  was  made  when  the  writ 
issued.  The  case  must  therefore  be  decided  without  any  refer- 
ence to  that  act  By  the  act  of  1809,  the  original  bail  had  the 
right  to  surrender,  which  he  exercised ;  and  thereupon  he  was 
discharged,  and  the  defendant,  Davis,  left  in  custody  of  the  sheriff 
Having  bo  peculiar  law  of  our  own,  the  question  would  be 
naturally  asked,  what,  in  a  similar  case,  would  be  done  in  En- 
gland? By  referring  to  Petersdorff's  Abridgment,  2d  vol.,  tit 
Bail,  7  sec,  p.  99, 1  find,  that,  until  the  statute  of  43  Geo.  III., 
c  46,  §  6,  it  was  doubted,  whether  a  prisoner  could  be  let  to  bail 
in  vacation,  by  putting  in  and  justifying  bail  before  one  of  the 
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judges.  Since  that  statute,  it  has  been  decided,  that  bail  may  be 
put  in  and  perfected  (before  one  of  the  judges),  at  any  time  pend- 
ing the  suit,  or  even  after  verdict  But,  it  is  clear  that,  at  no 
time,  could  the  sheriff,  afler  the  return  of  the  writ,  let  the  de- 
fendant to  bail  The  statute  43  Geo.  IIL,  c  46,  §  6,  not  being  of 
force  here,  it  may  well  be  doubted  whether,  after  surrender  by 
bail,  there  is  any  power  which  can  again  let  the  defendant  to  bail. 
If  there  is,  it  must  be  upon  the  defendant's  entering  into  a  re- 
cognizance of  special  bail,  before  some  justice  of  the  quorum,  or 
clerk  of  the  court,  who,  by  the  act  of  1791,  (1  Faust,  167,)  are 
constituted  commissioners  of  special  bail,  and  obtaining  thereupon 
ft  judge's  order  for  his  discharge.  These  observations  are,  really, 
unnecessary  to  this  case;  they  are  made  with  a  hope  that  they 
may  lead  the  mmds  of  others  to  think  upon  the  subject,  and  thus 
to  bring  about  some  plain  remedy  for  an  obvious  defect  in  the  ad- 
ministration of  justice.  This  action  is  not  brought  on  a  recogni- 
zance of  special  bail ;  it  is  on  the  common  bail-bond  to  the  sheriff, 
conditioned  for  the  appearance  of  the  defendant  on  a  day  after 
the  return  of  the  writ  The  condition  of  the  bond  is  not,  there- 
fore,  that  the  defendant  shall  *^  appear  at  the  day  contained  in  the 
said  writ,"  and  is  declared  to  be  void,  by  the  statute  23  Henry 
y I.,  c.  9.  In  2  Saund.,  note  3,  60  a.,  it  is  said,  '^  the  bond  must 
also  be  taken  by  the  sheriff,  before  the  return  of  the  writ,  o&er- 
wise  it  is  void  f  Pullein  v.  Benson,  1  Ld.  Raym.,  352.  In  Thom- 
son V.  Rock,  2  Petersdorff 's  Abridg.,  94,  it  is  said  by  the  court, 
that  "  the  sheriff  had  undoubtedly  no  authority  to  take  a  bond 
for  appearance,  after  the  return-day  was  past."  These  authori- 
ties are  so  clear  against  the  plaintiff,  that  it  is  unnecessary  to  pur- 
sue the  subject  any  further.  The  motion,  to  set  aside  the  nonsuit, 
is  dismissed. 

Evans,  Eakub,  Butler  and  Richardson,  Justices,  concurred. 
Gantt,  J.,  dissented. 

Oripn  and  Burty  for  the  motion. 
WardlwD  and  Bauskety  contra. 
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H.  H.  SrBWikBT  and  Bujlm  CooraR  v.  C.  M.  Vavohah. 

In  the  cue  of  oo-nirsttes,  who  pay  the  debt  of  their  principel,  the  general 
rule  ii»  that  each  miut  sue  for  the  amount  paid  by  him ;  and  if  they  were 
to  join,  their  interest  generally  being  several,  they  would  fail.  But, 
where  the  debt  of  the  principal  has  been  paid  out  of  a  joint  fund^  or  by 
the  joint  credit  of  the  sureties,  then,  the  payment  being  a  joint  act  and 
creating  a  joint  interest,  they  may  sustain  an  action  against  the  principal, 
in  their  joint  names. 

Where  co-sureties  pay  the  debt  of  their  principal,  by  their  ^oin^  and  several 
note,  such  payment  is  equivalent  to  a  payment  by  a  common  fund,  or 
monetfy  belonging  to  both,  and  gives  a  joint  right  of  action  to  boikt  against 
the  principal,  to  recover  over  from  hiib  the  amount  so  paid. 

Before  O'NEALLj  /.,  at  AbbemOe,  Pall  Term,  1838« 

Thb  plaintiffii  were  the  sureties  of  the  defendant,  in  a  promiMO- 
ry  note,  to  Mr.  James  8.  Wilson.  They  were  requested  to  pay  it 
(perhaps  sued).  They  gave  to  Mr.  Wilson  their  joint  and  several 
promissory  note  for  the  balance  due,  which  he  accepted  as  pay- 
ment, and  gave  up  to  them  the  original  note.  They  brought  jointly 
this  action,  by  way  of  summary  process,  to  recover  the  sum  so 
paid.  A  motion  was  made  for  a  nonsuit,  on  the  ground  that  their 
cause  of  action  was  several  and  not  joint  The  presiding  judge 
inclined  to  take  that  view;  but  after  hearing  Mr.  Martin,  and 
considering  the  authorities  to  which  he  referred,  (1  C.  P.  8,  5  E. 
225,)  was  induced  to  change  his  first  opinion  :  the  motion  for  non* 
suit  was  then  overruled,  and  a  decree  given  for  the  plaintffii.  The 
defendant  appealed  from  this  decision,  and  now  renews  his  motion 
for  a  nonsuit,  on  the  ground  that  the  note  of  the  plaiatiffi,  with 
which  the  note  to  Wilson  was  paid,  was  the  several  note  of  the 
plaintiffii,  and  the  payment  was  not  made  with  the  joint  fund  of 
the  plaintiffi. 

Cu^tiA,  per  ONball,  J.  The  general  rule  is,  that  the  Court 
**  will  not  take  cognizance  of  distinct  and  separate  claims  or  lia- 
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bilities  of  difl^reot  persons  in  one  suit,  though  standing  in  the  same 
relative  situation,"  1  C.  P.  8.  In  the  case  of  sureties  who  pay  the 
debt  of  their  principal,  the  general  rule  is  that  each  must  sue  for 
the  amount  paid  by  him :  and  if  they  were  to  join,  their  interest 
generally  being  several,  they  would  fail.  But,  to  this  rule  there 
seems  to  be  this  exception,  if  the  debt  of  the  principal  has  been  paid 
out  of  a  joint  fund,  or  by  the  joint  credit  of  the  sureties,  then  the 
payment  being  a  joint  act,  and  joint  interest,  they  may  sustain 
an  action  in  their  joint  names,  1  C.  P.  8-9 ;  5  E.  225. 

This  exception  has  not  been  disputed  on  the  present  occasion : 
but  it  has  been  contended  that  this  case  does  not  come  within  it 
The  payment  on  which  the  plaintiffs  proceed,  was  by  their  joint 
and  several  note.  In  cases  of  a  joint  interest  or  liability,  the  interest 
or  liability  is  in  or  for  the  whole  thing  or  sum.  This  interest  or 
liability  being  thus  inseparable,  makes  the  parties  one  in  court 
Here  let  it  be  asked,  first  what  liabilities  have  the  plaintiffs  incur- 
red by  paying  the  defendant's  debt  by  their  joint  and  several  note  T 
The  payee  may  treat  it,  as  joint  or  several  as  he  may  choose :  he 
may  collect  it  in  equal  moieties  from  each,  or  he  may  collect  the 
whole  from  either.  This  shows  that  to  all  legal  purposes,  it  was  a 
payment  by  their  joint  liability,  and  of  course,  by  their  joint  credit 
Let  it  now  be  asked,  what  in  their  legal  interest  arising  out  of  the 
payment  so  made  7  The  note  with  which  it  is  made  is  the  note 
of  both,  or  either,  for  the  whole  sum  contained  in  it ;  this  makes  it 
the  common  fund  of  both.  I  can  perceive  no  difference  between 
it  and  money  belonging  to  both.  When  received  as  payment  it 
is  considered  qttasi  money;  and  hence,  is  the  payment  of  both, 
out  of  a  joint  fund.  If,  on  their  joint  note,  the  money  had  been 
borrowed,  and  the  debt  paid  with  it  the  case  from  5  E.  225, 
would  have  been  conceded  to  be  a  direct  authority  for  the  main- 
tenance of  the  suit  What  is  the  difference  ?  The  debt  has  been 
paid  by  their  joint  note,  without  the  circuity  of  borrowing  the 
money.  But  the  analogy  of  the  case  from  5  E.  225,  is  perfect  to 
this  view  of  this  case.  For,  in  legal  eflfect  Wilson,  the  payee, 
may  be  regarded  as  loaning  to  these  plaintiffs  the  money,  upon 
their  joint  and  several  note,  for  which  they  were  the  defendant's 
securities.    This  view  is  strengthened  by  the  &ct  that  the  note  o{ 
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tfaeff  principal,  when  their  note  was  accepted  aa  payment,  was 
deKvered  to  them ;  thus  making  it  their  joint  property. — The 
motion  is  dismissed. 

Gantt,  Evahb,  Richardson,  and  Bmruna,  Justices,  concurred. 

Burt  and  Thong^sony  for  the  motion. 
HwrHnf  contra. 


Jambs  Sovthxkuh,  et  al.,  Appellants  e.  Jambs  IMTKnanBT,  et  aL, 
Appellees,  Executors  of  A.  M'Kinney's  Will 

On  an  appeal  to  the  Court  of  Cdmmon  PleaB,  from  the  dedeion  of  a  Court 
of  Ordinary,  establitfhinif  a  Will,  the  correct  practice  is,  for  the  appellants 
to  file  a  suggestion,  setting  forth  the  proceedings  in  the  Ordinary's 
Court,  and  then  to  assign,  specifically,  the  supposed  errors  in  the  judg- 
ment ot  that  court 

In  such  a  case,  the  aj^MOsots,  who  are  regarded  as  the  actors  and  affirmanti 
of  the  truth  of  the  issues  before  the  court,  are  bound  to  open  the  case, 
and  are  entitled  to  the  reply  in  evidence  and  argument 

Amendments  should,  in  general,  be  allowed,  where  they  do  not  operate  to 
delay  or  prejudice  the  other  party ;  but  even  then  it  is  not  usual  to  allow 
them,  except  in  cases  of  surprise  or  accident  Nothing  of  that  kind 
being  protended  in  this  case,  the  motion  to  amend  was  properly  rofused. 

Before  EVANS,  /.,  at  Greenvilk,  Fall  Term,  1838. 

This  was  an  appeal  from  the  decision  of  the  ordinary.  The 
executors  had  been  cited  before  the  ordinary,  to  prove  the  will  of 
Alexander  ATKinney,  in  solemn  form.  The  ordinary  heard  Uie 
case,  and  decided  in  favor  of  the  wilL  The  parties  protesting 
against  the  will  appealed  to  the  court  of  common  pleas,  and  as- 
signed, for  error,  in  the  ordinary's  decision,  1.  That  the  testator 
did  not  read  or  hear  the  wUl  read*    2.  That  there  was  no  evi- 
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detice  of  instructions.  8.  That  the  will  was  ydd*  At  the  moment 
the  trial  began,  the  appellants  moved  to  make  other  issues:  tfiat 
the  testator  was  insane,  and  that  the  will  was  obtained  by  undue 
influence.  The  presiding  judge  refused  to  allow  this  amendment, 
unless  the  other  side  consented :  this  was  refused.  The  appel- 
lants then  contended  that  the  appellees  should  go  on  and  prove 
the  will.  The  judge  decided  that  the  appellants  were  the  actors, 
and  entitled  to  open  the  case,  and  to  the  reply,  both  in  evidence 
and  argument.  The  case  was  tried ;  no  evidence  was  given  to 
impugn  the  will  in  any  way,  and  the  jury  decided  for  the  appel- 
lees. The  appellants  now  moved  for  a  new  trial  on  the  follow- 
ing grounds  :  1.  Because,  his  honor  ruled  that  the  appellants  were 
bound  to  go  on  as  the  actors  in  the  issue,  without  the  executors 
proving  the  will  in  the  first  place.  2.  Because,  the  court  con- 
fined the  parties  to  the  specific  grounds  made  in  the  suggestioii. 
8.  Because,  the  court  refused  to  permit  the  protestants  to  insert 
the  grounds  that  the  will  was  obtained  by  undue  influence,  and 
that  the  testator  was  of  unsound  mind. 

Curia,  per  Evans,  J.  The  points  made  in  the  2d  and  3d 
grounds,  it  is  unnecessary  to  discuss ;  they  are  too  well  settled  to 
require  the  expression  of  any  opinion.  Amendments  should,  in 
general,  be  allowed,  where  they  do  not  operate  to  delay  or  preju- 
dice the  other  party ;  and  even  then,  it  is  usual  to  allow  them 
only  in  cases  of  surprise  or  accident  Nothing  of  this  sort  was 
pretended. 

I  understand,  the  great  object  of  this  appeal  is,  to  settle  the 
question  of  practice  which  is  presented  in  the  1st  ground. 

An  appeal  from  the  ordinary  is  given  by  the  act  of  1789, 
P.  L.  489.  That  act  directs  that  the  circuit  court  shall  hear  and 
determine  such  appeals,  according  to  the  custom,  usage,  and 
practice,  in  cases  of  appeal  from  the  county  courts.  By  the 
county  court  act,  P.  L.  372,  appeals  are  directed  to  be  carried  up 
to  the  circuit  court,  by  assignment  of  errors  in  the  judgment  c( 
ibe  county  court  In  pursuance  of  this  provision,  I  think,  the 
practice  tuts  been  uniform  to  file  a  suggestion,  setting  forth  the 
proceedings  in  the  ordinary's  court,  and  then  to  assign 
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the  supposed  errors  in  the  judgment  of  that  court  This  course 
had  been  pursued  in  this  case,  and  the  question  was,  who  should 
open  and  close,  in  the  evidence  and  argument  The  appellee  has 
the  decision  of  the  court  below  in  his  fii  von  His  rights  are  fixed. 
Until  that  decision  is  reversed,  his  position  is  purely  passive.  By 
the  02d  rule  of  court,  and  the  uniform  practice  in  the  trial  of 
issues,  the  party  affirming  the  question  must  begin,  and  is  entitled 
to  close  the  case.  The  appellants,  in  this  case,  were  the  actors ; 
they  were  the  afibmants  of  the  truth  of  the  issues  before  the 
court,  and  would  have  been  equally  so,  had  they  been  allowed  to 
add  to  the  issues  that  the  testator  was  non  compoSf  or  that  the  will 
was  obtained  by  undue  influence.  I  have  never  known  any  other 
rule  than  that  which  was  precribed  on  the  trial  of  this  case ;  but 
I  learned  then,  for  the  first  time,  from  the  bar,  and  since  from  my 
brethren,  that  there  has  been  a  diversity  of  practice  in  this  par- 
ticular. The  error  has  arisen  from  some  loose  expressions  to  be 
found  in  some  of  the  earlier  cases,  in  which  it  is  said,  that  on  the 
trial  of  appeals  from  the  ordinary,  on  the  validity  of  a  will,  the 
trial  is  de  novo.  It  was  formerly  a  question,  whether  these  ap- 
peals were  not  to  be  decided  on  the  evidence  reported  by  the  or- 
dinary ;  and  it  is  in  reference  to  this  question  that  the  expression 
'  trial  de  novo '  is  used ;  that  is,  the  evidence  shall  again  be  heard 
in  the  circuit  court  The  question  made  in  this  case  was  decided 
by  the  appeal  court,  in  1828,  in  the  case  of  Scott  v.  Scott;  and, 
if  that  case  had  been  reported,  or  was  likely  to  be  reported,  I 
should  have  contented  myself  by  referring  to  it  In  that  case,  as 
in  this,  the  ordinary  had  decided  for  the  will.  The  appellants 
were  the  heirs  at  law,  contesting  the  will,  in  both  cases.  In  that, 
they  claimed  to  be  the  actors,  with  the  right  to  open  and  close  the 
case,  and  a  new  trial  was  granted,  because  it  had  been  refused 
them.  In  this  case,  the  appellants  disclaimed  the  right,  and  insist- 
ed it  belonged  to  the  other  party :  that  case  is  decisive  of  this, — 
and  the  motion  is  refused. 

Gantt,  O'Nball,  EabiiB,  Bittlbk,  and  Richardson,  Justices, 
concurred. 

W.  and  /.  Choice^  for  appellaats. 
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Madison  &  Latimer  ads*  Jcmseph  ATCullouoh. 

In  an  action  on  a  note  for  the  purchase  money  of  a  negro  slavey  the  vendor's 
title  to  which  was  warranted  on  the  sale,  the  defendants  set  up,  by  way 
of  discount^  certain  defects  in  the  title,  and  claimed  an  abatement  of  the 
price.  The  supposed  defects  depended  upon  many  contingencies ;  no 
loss  to  the  defendants  had  occurred,  and  it  was  uncertain  whether  any 
injury  to^em  on  that  account,  would  ever  result  The  defendants,  with 
a  full  knowledge  of  the  defects  in  the  title,  after  the  first  note  given  for 
the  purchase  money  fell  due,  made  an  arrangement  with  the  plainti^ 
giving  him  a  new  note  by  way  of  renewal,  payable  in  a  year  after  with 
interest,  (which  was  the  note  now  sued  on,)  during  all  which  negotiation 
no  objection  was  made  on  the  score  of  deficiency  in  the  title.  The  jury 
found  a  verdict  for  the  plaintiff,  without  allowing  any  abatement,  and  a 
motion  for  a  new  trial  was  dismissed. 

In  the  sale  of  personal  property,  e.  g.  a  negro  slave,  where  there  is  a  wait- 
ranty  of  title,  the  warranty  stands  as  an  indemnity  against  loss  from  any 
defect  in  the  title  of  the  vendor ;  and  without  loss,  there  can  be  no  claim 
for  abatement  in  the  price  of  the  thing  sold  by  way  of  discount^  in  an 
action  for  the  purchase  money. 

A  discount  must  be  something  capable  of  valuation ;  something  which  can 
be  estimated  in  money. 

Before  EVANS,  /.,  at  Laurens,  Fall  Term,  1838. 

This  was  an  action  of  assumpsit  on  a  note  for  •QGS.  The 
defendants  were  negro  traders,  and  purchased  a  negro  woman, 
named  Charlotte,  from  the  plaintiil^  at  the  price  of  9900.  It 
appeared,  Charlotte  had  been  bequeathed  by  one  James  Ritchie 
to  his  daughter,  Mrs.  Wyatt,  for  life,  with  remainder  to  his  child^ 
ren.  Wyatt,  the  husband,  sold  her  to  M'Culiough,  and  he  to  de- 
fendants, giving  them  warranty  of  title  and  soundness.  The 
defence  was,  the  deficiency  of  title ;  which,  the  witnesses  said, 
was  understood  by  both  parties.  She  was  carried  to  Alabama 
and  sold ;  but  the  purchaser  learning  the  defect  of  the  title,  re* 
fused  to  pay,  and  the  defendants  were  compelled  to  take  her  back. 
After  this,  Latimer,  one  of  the  partners,  returned  to  this  state, 
leaving  Madison  with  the  negro  in  Alabama.  The  note  was  then 
due,  and  when  called  on  for  the  money,  he  said  if  he  had  met 
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M'CulIough  a  day  or  two  sooner,  he  would  have  paid.  He  made 
DO  objection  to  this  defect  in  the  title,  although  it  was  then  well 
known.  By  agreement  between  the  parties,  the  old  note  was 
given  up,  and  this  note  was  given  as  a  renewal,  payable  a  year 
after,  with  the  interest  added  ;  and  one  witness  said  this  note  was 
given  in  consideration  of  Mt^uUough's  waiting  a  year*  During 
all  this  negotiation,  no  objection  was  made  by  Latimer  that  there 
was  any  deficiency  in  the  title.  Charlotte  had  no  children,  and 
there  was  no  proof  whether  Mrs.  Wyatt  had  children  or  not 
One  Dairs,  a  witness,  said,  he  told  Latimer  that  Charlotte  was 
entailed  property,  and  he  said  it  made  no  difference — ^he  intended 
to  take  her  to  Alabama.  After  this  note  was  given,  Charlotte  was^ 
again  sold,  in  Alabama,  on  a  credit ;  but  the  purchaser  had  re- 
fused to  pay,  and  a  suit  was  now  pending  for  the  purchase  money, 
the  purchaser  there  contending  for  an  abatement  of  the  price,  on 
account  of  the  defect  of  title.  His  honor  did  not  feel  himself  at 
Gberty  to  charge  the  jury,  that  this  defence,  under  the  facts  of  this 
case,  could  not  avail  the  defendants ;  but  was  much  inclined  to 
think  that  a  warranty  of  title,  of  a  chattel,  should  be  construed 
like  a  similar  warranty  of  land,  and  that  whilst  the  purchaser  re- 
tains possession,  and  has  never  been  molested,  he  can  only  recover 
nominal  damages.  The  jury  were  directed  to  allow  the  defend- 
ants a  discount,  for  the  value  of  the  remainder  limited  by  Ritchie's 
will  to  Mrs.  Wyatt's  children,  unless  they  believed  from  the 
evidence,  when  this  note  was  given  with  an  extended  credit,  it 
was  understood  between  the  parties  the  defect  in  the  title  was 
waived.  The  judge  felt  himself  much  embarrassed  to  lay  down 
any  rule,  by  which  the  abatement  in  the  price  was  to  be  estimated. 
Charlotte  was  about  twenty-seven  years  old,  and  had  no  children. 
She  was  older  than  Mrs.  Wyatt,  and  might  die  first,  so  that  the 
remainder  would  be  worth  nothing.  The  contingencies  were  so 
many  and  so  uncertain,  that  the  presiding  judge  inclined  to  the 
opinion  that  the  jury  were  right  in  making  the  defendants  pay  the 
whole  sum.  He  remarks,  that  ^  all  the  difficulty  arose  out  of  the 
acts  of  the  defendants ;  when  they  were  clearly  informed  of  the 
difficulty  of  the  title,  they  should  have  returned  the  negro  to  the 
plaintifi^  and  put  him  back  into  the  same  condition  he  was  before 
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the  sale.  A  discount  is  a  cross  action  on  the  warranty.  If  the 
defendants  had  sued  on  the  warranty,  could  they  have  recovered 
more  than  nominal  damages,  for  this  outstanding  •  contingent  re* 
mainder,  the  value  of  which  no  human  tribunal  can  determine,  or 
even  approximate  to  the  true  value  of  it" 

[The  verdict  would  seem  to  have  been  for  the  plaintiff  for  the 
full  amount  of  the  note ;  and  the  motion  now  made  in  this  court, 
though  the  grounds  of  appeal  have  not  been  furnished,  would  seem 
to  have  been  for  a  new  trial  on  the  part  of  the  defendants.] 

CuBiA,  per  Evans,  J.  The  verdict  in  this  case  is  right  upon 
'two  grounds.  The  warranty  is  an  indemnity  against  loss,  and 
without  loss  there  can  be  no  claim  for. abatement  in  the  price,  by 
way  of  discount.  A  discount  must  be  something  capable  <^ 
valuation — something  which  can  be  estimated  in  money.  There 
were  so  nltoy  contingencies  in  this  case,  and  it  was  so  uncertain 
whether  the  title  would  ever  prove  defective,  that  I  think  the 
jury  were  right  in  allowing  no  abatement  in  the  price. 

U.  I  think,  they  were  at  liberty  to  conclude  from  the  evidence, 
that  when  the  note  was  renewed,  there  was  a  distinct  under- 
standing that  every  defence  which  existed  before  that  time  was 
waived.  The  evidence  would  have  authorised  the  conclusion, 
and  I  know  of  no  rule  which  requires  that  a  waiver  of  a  contract 
should  be  expressed  directly  in  words.  An  agreement  may  be 
proved  as  well  by  the  conduct  of  the  parties  as  their  words. 
The  defendants  are  not  prejudiced :  they  knew  of  the  defect  of 
title  when  they  purchased,  and  if  ever  the  remainder  men  should 
become  entitled  and  recover  the  property,  then  there  will  be  a 
clear  breach  of  the  warranty,  and  they  can  then  bring  their  action. 

The  motion  is  dismissed. 

Richardson,  ONbalii,  Earlb  and  Bmrusii,  Justices,  cod- 
curred. 
Gantt,  J.,  dubikaUe. 
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WthUAM  Bkooks  ads.  Gbosob  W.  SmuiVAiiy  Guardian  of 

John  and  C.  Glenn. 

Id  an  action  of  assampBit  by  plaintiff  as  the  guardian  of  two  infants,  his 
wards,  the  counts  in  his  declaration  stated,  in  substance,  that  the  defend- 
ant had  received  the  money  of  the  in&nts,  and  in  consideration  thereof, 
had  promised  to  pay  the  plaintiff  their  guardian.  Held,  that  the  plaintiff 
could  only  entitle  himself  to  recover  by  showing,  Ist,  his  gfoardiansfaip ; 
2d,  the  receipt  of  the  money  by  the  defendant ;  and,  Sd,  an  express 
promise  to  pay  the  money  to  him  as  guardian,  « 

Where  money  has  been  received  by  another  belonging  to  an  in&nt,  the 
*  I»omise  to  pay,  which  the  law  implies  on  the  part  of  the  receiver,  is  im« 
pKed  to  the  inlknt  and  not  to  the  guardian  of  such  infant 

Before  GANTT,  /.,  at  Laurens,  Spring  Term,  1838. 

This  was  an  action  of  assumpsit,  for  monies  had  and  receired 
by  the  defendant,  belonging  to  the  plaintiff's  wards.  The  follow- 
ing statement  of  facts  is  necessary  to  a  correct  understanding  of 
the  case: 

Elizabeth  Glenn,  the  mother  of  two  bastard  children,  (the  plain- 
tiff's wards,)  came  before  General  Wright,  a  magistrate,  and 
swore  that  Daniel  SfKee,  senior,  was  the  father  of  her  two 
children.  A  warrant  was  issued  and  JVfKee  was  arrested,  and 
brought  before  the  magistrate.  The  parties  agreed  to  com* 
promise  the  matter  on  the  following  terms :  M'Kee  to  give  his 
bond  to  Brooks,  to  pay  by  instalments,  according  to  law,  the 
amount  prescribed  in  the  act,  (£120J  and,  that  Elizabeth  Glenn, 
the  mother,  should  give  to  M'Kee  a  bond  of  indemnity,  to  save  him 
harmless  from  the  district  These  bonds  have  been  respectively 
taken  up  by  the  contracting  parties.  Brooks,  who  joined  in  the 
bond  to  M'Kee,  received  the  amount  secured  by  M'Kee's  bond. 
From  a  supposed  misapplication  of  the  money  by  Brooks,  this 
action  was  instituted  by  tiie  guardian  of  the  wards,  for  the  pur- 
pose of  recovering  the  amount  received  upon  the  bond  of  M'Kee, 
as  money  belonging  to  the  children. 
Vol.  I.— 6 
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On  the  after  marriage  of  Elizabeth  Glenn  with  Mr*  Townes, 
and  previous  to  it,  she  made  over  to  the  children  above,  a  few 
articles.  These  were  sold  by  a  constable,  to  isatisfy  the  debt  of 
another.  For  this  trespass,  an  action  was  brought  against  the 
constable,  in  behalf  of  the  children,  and  a  recovery  had  for  $  — . 

The  presiding  judge  charged  the  jury,  on  the  law  of  the  case, 
and  stated  that  for  the  amount  paid  to  Brooks  on  this  bond  given 
to  him  by  IVTRee,  the  plaintiff  as  guardian  was  not  entitled  to 
recover.  That  the  object  and  design  of  the  bond  was  to  pay  an- 
nually a  sum  of  money  for  the  support  of  the  children,  and  for  a 
feilure  on  the  part  of  Brooks  to  comply  with  the  contract,  IVTKee 
alone  could  proceed  for  the  breach  of  contract,  &c. 

For  the  item,  in  the  bill  of  particulars,  respecting  the  money  re- 
covered in  behalf  of  the  children,  his  honor  thought  the  plaintiff 
entitled  to  a  verdict  The  jury  found  a  much  larger  amount  than 
this  item. 

The  defendant  now  moves  this  court  for  a  nonsuit,  on  the 
fdlowing  grounds:  1.  Because,  the  proof  did  not  support  any 
one  count  in  the  declaration.  2.  Because,  there  was  no  privity 
of  contract  between  the  plaintiff  and  defendant,  either  expressed 
or  implied,  as  laid  in  declaration.  3.  Because,  it  appeared  in  evi- 
dence, that  the  funds  received  by  the  defendant  were  in  trust  for 
the  virards  of  the  plaintiff,  and  this  court  has  no  jurisdiction  over 
the  matter:  and,  for  a  new  trial,  1.  Because,  the  verdict  is  con- 
trary to  law,  the  evidence,  and  the  charge  of  the  presiding  judge. 
2.  Because,  it  was  clearly  proven,  that  the  defendant  received 
the  funds  in  consideration  that  he  would  save  the  putative  &ther 
harmless  against  the  district,  which  he  complied  veith,  and  lifted 
the  hoad  given  for  that  purpose. 

CuBiA,  per  O'Neall,  J.  This  was  an  action  of  assumpsit  for 
money  had  and  received  to  the  plaintiff's  use.  The  declaration 
contains  four  counts,  viz.  1.  For  #991  92,  so  much  money  of  the 
said  John  and  Catharine  had  and  received  to  the  plaintiff's  use. 
2.  For  #514  28,  for  money  due  the  plaintiff's  wards  on  a  bond 
executed  by  Daniel  M'Kee,  and  which  bond  the  defendant,  as 
agent  or  next  fnend  of  the  plaintiff's  wards,  had  collected.    3* 
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For  money  recovered  by  the  defendant,  as  next  friend  of  the  plain- 
tiff's wards,  in  a  suit  against  one  Willis  Cheek.  4.  Por  damages 
sustained  by  the  plaintiff)  by  reason  of  the  defendant's  detention 
and  non*payment  of  the  said  several  sums  of  money.  The  proof 
upon  which  the  plaintiff  recovered,  was,  that  the  putative  fitther 
(Daniel  STKee)  of  the  wards  of  the  plaintifi)  long  before  die 
plaintiff's  appointment,  23d  May,  1823,  on  being  charged  on  the 
oath  of  the  mother,  with  begetting  the  bastard  children,  was 
under  a  warrant  issued  by  a  justice  of  the  peace  arrested,  and  to 
settle  the  prosecution,  executed  a  bond  to  the  defendant  for  the 
payment  of  £10  per  annum  for  12  years ;  and  thereupon,  the 
defendant  and  the  mother  executed  to  JVfRee  their  bond  to  in- 
demnify him.  This  money  was  to  be  paid  to  the  defendant. 
Brooks,  in  trust  for  the  children.  He  received  the  money.  As 
the  next  friend  of  John  and  Catharine  Glenn,  the  defendant, 
Brooks,  received  before  the  plaintiff's  appointment,  under  a  re- 
covery had  against  one  Willis  Cheek,  the  sum  of  #45.  We  shall 
only  consider  the  first  ground  taken  for  a  nonsuit.  One  of  the 
plainest  rules  of  pleading  is,  that  a  contract  must  be  set  out  either 
in  its  words  or  according  to  its  legal  effect,  1  C.  P.  299,  or,  as 
Archbold,  at  122,  states  it,  contracts  must  be  set  forth  truly ;  the 
slightest  variation  in  substance  between  the  contract  laid  and  that 
proved  will  be  fatal.  This  rule,  it  is  true,  most  generally  applies 
to  express  contracts ;  but  yet  it  may  reach  and  govern  implied 
contracts.  The  three  first  counts  state  in  substance  that  the  de- 
fendant had  received  the  money  of  the  in&nts,  and  in  considera- 
tion thereof,  the  defendant  promised  to  pay  their  guardian.  The 
fourth  count,  being  for  interest,  need  not  be  noticed.  Upon  the 
counts  framed  as  the  three  first  ara,  the  plaintiff  could  only  entitle 
himself  to  recover  by  showing  three  tilings :  1st,  his  guardian- 
ship ;  2d,  the  receipt  of  the  money  by  the  defendant ;  and  3d,  an 
express  promise  to  pay  the  money  to  him  as  guardian.  The  3d 
requisite  is  wholly  wanting  here,  and  for  the  variance  the  plaintiff 
must  feil ;  for,  the  money  received  is  the  money  of  the  infants, 
and  to  them  the  law  implies  the  promise — ^not  to  their  guardian. 
They  must  by  him,  as  tiieir  next  friend  and  guardian  ad  litem,  sue 
for  it:  1  C.  P.  291 ;  2  Saund.  117,  f.  n.  1.    And  when  once,  by 
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the  judgment  of  the  court,  they  shall  be  pronounced  entitled  to 
it,  then  his  letters  of  guardianship  will  authorise  him  to  direct  the 
collection,  and  when  collected,  to  receive  it 
The  motion  for  nonsuit  is  granted. 

Gantt,  Evans,  Richarimon,  Earui,  and  Butler,  Justices, 
concurred. 

Irbf/,(oT  the  moti<»i. 
SuIUvan^  contra. 


Jacob  A.  Graham  tids.  Jacob  L.  Beckner. 

In  this  case,  there  had  been  an  appeal  to  this  court  from  the  verdict  of  a 
jury,  upon  a  question  of  fraud,  tried  before  a  commissioner  of  special 
bail,  under  the  act  of  1833.  The  appeal  court  ordered,  that  on  the 
prisoner's  assigning  his  schedule  according  to  law,  he  be  discharged. 
The  prisoner  was  subsequently  brought  before  the  commissioner,  oflfered 
to  assign  over  his  property,  and  claimed  to  be  discharged.  His  applica- 
tion was  opposed  by  the  plainti^  on  the  allegation  principally,  that  the 
defendant  had  not  delivered  the  property  in  his  schedule  to  the  plainti^ 
which  it  was  said  he  had  in  his  possession  after  his  arrest.  The  defends 
ant  offered  to  deliver  to  the  plaintiff's  attorney  (the  plaintiff  himself 
being  in  another  state,)  the  property  and  choses  in  action  assigned,  ex- 
cept a  black  horsSf  which  had  been  seized  and  taken  by  the  sheriff  in 
execution,  and  left  in  the  defendant's  possession,  under  a  bond  executed 
by  him  and  his  sureties  for  the  delivery  of  the  horse  to  the  sheiifi^  for  the 
purpose  of  sale  under  the  levy.  This  offer  was  declined,  and  the  com- 
missioner discharged  the  defendant,  and  the  plaintiff  appealed  from  the 
order  of  the  commissioner  to  this  court  Held,  that  after  an  appeal 
from  the  verdict  of  the  jury  under  the  act  of  1833,  has  been  heard  and 
decided,  and  the  prisoner  has  been  directed  to  be  discharged,  upon  as- 
signing his  schedule,  and  delivering  to  the  assignee  the  property  men- 
tioned therein,  which  has  been  in  his  power  since  his  arrest,  the  act  of 
1833  does  not  give  or  contemplate  another  appeal  to  this  court,  for  any 
supposed  error  in  the  commissioner's  discharge  of  this  duty. 
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BeSora  the  act  of  I8881  no  appeal  lajf  under  any  circmnBtance8»  from  the 
derkifin  of  the  eommiaaioner  of  special  bail  The  legialaturet  by  that 
act,  have  tbonght  proper  to  give  the  right  of  appeal  in  a  single  instance, 
that  of  the  finding  of  the  jury  upon  questions  of  frand  and  undue  prefer- 
ence, or  upon  the  allegation  tiiat  the  prisoner  has  gone  beyond  the  prison 
rules.  So  &r,  the  jurisdiction  of  the  commissioner  of  special  bail  has 
been  divested  of  its  exclusive  character;  in  all  other  respects,  it  re* 
mains  unaltered. 

If  the  commissioner  of  special  bail  commits  an  error  in  matter  of  law^  in 
the  final  order  of  discharge,  his  error  in  that  respect  may  be  corrected 
by  writ  of  eertiorari. 

The  decision  of  the  commissioner  in  this  case,  upon  the  circumstances 
stated*  said  by  O'Nsall,  J.t  to  be  correct. 

This  was  an  appeal  from  the  order  of  J.  Rosborough,  Esq.,  a 
commissioner  of  special  bail  in  Chester  District,  discharging  the 
defendant  from  imprisonment.  The  commissioner's  report,  which 
follows,  presents  all  the  material  circumstances. 

**  In  this  case  the  appeal  court  had  previously  ordered  that  on 
the  prisoner's  assigning  his  schedule,  according  to  law,  that  he  be 
discharged.  The  prisoner  was  brought  up  before  the  com- 
missioner, and  Mr.  Eaves  for  the  prisoner,  moved  that  he  be  at 
liberty  to  assign  over  his  property  and  be  discharged.  Mr. 
M'AlliUy,  attorney  for  the  plaintiff,  objected  to  his  discbarge. 
This  case  had  been  fully  certified  to  the  appeal  court,  a  copy  of 
the  schedule,  the  suggestion  of  plaintiff,  and  the  testimony  taken 
on  trial,  and  the  verdict  of  the  jury,  were  all  sent  on  to  Columbia, 
so  that  the  appeal  court  were  put  in  possession  of  the  merits  of 
the  case,  togeUier  with  the  report  of  the  commissioner,  in  which  it 
was  stated  that  payments  were  made  to  other  creditors  after  the 
arrest  of  the  defendant,  and  as  the  jury  did  not  find  that  the  pay- 
ment of  the  creditors  was  fraudulent,  the  prisoner  was  entitled  to 
his  discharge. 

The  amount  of  the  prisoner's  schedule  is         •  -        #4743  42 

Claims  of  other  creditors  fuUy  discharged,       -  -  1803  10 

•  2940  82 

Payments  proved  an  trial : 
One  horse,  sold  in  Kentucky,  and  received  by  Beckner,  82  00 

Amonnt  carried  forward,    $8022  82 
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Amcnmt  bron^t  forward,  $9022  32 

One  horse  carried  back  to  Kentucky  and  sold  by  Beckner,  75  00 

Draft  on  Commercial  Bank  of  Columbia,  paid  by  Graham,  1200  00 

Three  horses  and  a  bale  of  cotton  sold  by  sheriff  -           -  160  00 

Plaintiff's  Claims: 

Amount  sworn  to  by  plaintiff's  att'y.  in  Ist  case,    9  835  00 
Amount  sworn  to  by  plaintiff  in  2d  case,  3550  60 

4886  50 


•     7182 

From  which  it  appears  that  the  prisoner's  schedule  amounts 
to  #71 82,  over  the  plaintifTs  claim,  after  paying  the  other  credit- 
ors, named  in  the  schedule. — The  prisoner  produced  a  number 
of  notes  and  accounts,  together  with  his  books  and  horses,  named 
in  his  schedule,  and  as  far  as  appeared  to  the  commissioner,  was 
all  in  his  possession,  except  the  notes  and  accounts  before  stated, 
which  were  given  to  his  creditors,  except  one  black  horse,  for 
which  he  gave  his  bond  and  good  security  for  his  delivery  to  the 
sheriff,  on  the  next  sale  day,  which  was  deemed  SiuiBcient  by  the 
commissioner,  and  the  notes,  &c.,  in  possession  of  Brawley  and 
M^Lure,  as  security,  and  the  plaintiff  did  not  attend  to  receive 
the  property,  and  his  attorney  refused  to  receive  the  same,  the 
commissioner  was  of  opinion  that  he  had  virtually  complied  with 
the  law,  and  in  order  to  carry  into  efiect  the  opinion  of  the  appeal 
court,  permitted  him  to  assign  his  property,  and  Brawley  and 
M'Lure  stated  that  they  were  ready  and  willing  to  deliver  over 
at  any  time  the  notes  and  obligations  lodged  with  them  as  col- 
lateral security  as  soon  as  they  were  indemnified  for  their  debts, 
and  the  prisoner  said  he  was  ready  to  deliver  over  his  property 
which  he  assigned."  The  commissioner  ordered  that  the  prisoner 
be  discharged. 

The  plaintiff's  attorney  gave  notice  of  appeal  on  the  following 
grounds,  to  wit:  1.  Because,  the  commissioner  erred  in  dis- 
charging the  defendant,  he,  the  defendant,  not  having  delivered 
the  property  in  his  schedule  to  the  plaintiff,  which  property  he 
had  in  his  possession  after  his  arrest.  2.  Because,  the  said  order 
was  illegal,  and  contrary  to  law. 


u 
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CtmiA,  per  O'Nball,  J.  In  this  case,  we  do  not  think  an  ap- 
peal lies  from  the  final  order  of  the  commissioner  of  special  bail. 
The  act  of  1833,  in  none  of  its  provisions,  gives  a  clear  right  of 
appeal.  It  is  only  from  terms  used  in  the  4th  section,  and  a 
liberal  construction  of  them,  that  an  implication  arises  of  an  in- 
tention on  the  part  of  the  legislature  to  allow  an  appeal  to  either 
party,  from  the  finding  of  the  jury  directed  by  that  act  to  be  im- 
panelled to  try  questions  of  firaud  and  undue  preference,  or  the 
allegation  that  the  prisoner  had  gone  beyond  the  prison  rules. 
After  an  appeal  firom  the  verdict  has  been  heard  and  decided,  and 
the  prisoner  has  been  directed  to  be  discharged  upon  assigning  his 
schedule,  and  delivering  to  the  assignee  the  property  mentioned 
therein,  which  has  been  in  his  power^^nce  his  arrest,  the  act 
does  not,  in  any  way,  speak  of  another  appeal  for  any  supposed 
error  in  the  discharge  of  this  duty.  If  an  appeal  be  not  given 
directly,  nor  by  implication,  by  the  act,  none  can  be  allowed ;  for, 
before  the  act  of  1833,  no  appeal  lay,  under  any  circumstances, 
firom  the  decision  of  the  commissioner  of  special  bail.  The  legis- 
lature have  only  thought  proper  to  give  the  right  of  appeal  in  a 
single  instance.  So  &r,  the  jurisdiction  of  the  commissioner  of 
special  bail  has  been  divested  of  its  exclusive  character :  but  in 
all  other  respects,  it  remains  unaltered.  If  the  commissioner  of 
special  bail  commits  an  error  in  matter  of  law,  in  the  final  order 
of  discharge,  his  error  in  that  respect  may  be  corrected  by  writ 
of  certiorari.    The  State  v.  Senft  &  Prioleau,  2  Hill.  367. 

On  looking  into  the  brief,  and  a  statement  made  by  Mr.  Ros- 
borough,  the  commissioner  of  special  bail,  furnished  since  the 
argument,  I  think  he  did  that  which  was  right  By  the  last  docu- 
ment, it  seems  that  the  plaintiff  had  been  paid  #2657  00,  oat  of 
$4385  50,  leaving  due  to  him  •1728  50 :  the  schedule,  with  the 
proceeds  of  three  horses  and  a  bale  of  cotton  sold  by  the  sherifi^ 
amounts  to  91903  42,  exceeding  the  debt  to  the  pkuntifil  Prima 
facie^  this  shows  an  abundance  to  satisfy  him. 

The  defendant,  it  seems,  offered  to  deliver  to  the  plaintiflTs  - 
attorney  (Mr.  IMTAllilly)  the  property  and  choses  in  action  assign- 
ed, except  a  black  horse.  The  otkr  to  deliver  to  the  attorney, 
when  the  plaintiff  lived  in  another  state,  was  all  which  the  de* 
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fendant  could  do.  So  fiur,  therefore^  as  that  went,  he  was  entitled 
to  his  discharge.  The  black  horse  had  been  seized  and  taken  by 
the  sheriff  in  execution,  and  left  in  the  possession  of  the  defend- 
ant, under  a  bond  executed  by  him  and  his  sureties,  for  the  de- 
livery of  the  said  horse  to  the  sherifi^  for  the  purpose  of  sale  under 
the  levy.  The  defendant  had  no  power  to  deliver  that  which 
was  in  the  possession  of  the  law.  Th0  plaintiff  could  receive  no 
injury  in  this  respect ;  for,  if  entitled  to  the  horse,  his  remedy 
under  the  assignment  was  plain  against  the  sheriff  for  the  horse, 
or  if  sold,  for  the  proceeds. 
The  motion  is  dismissed. 

Gantt,  Evans,  Richardson,  Earle,  and  Butler,  Justices, 
concurred. 

Chregg  and  M^AUUfyf  for  the  motion* 


Thomas  Perdu  v.  Charij»  Z.  Ccninerly* 

In  an  action  of  malicious  proeecution,  the  declaraium  charged  ^  that  the 
defendant  contriving  and  maliciously  intending  to  injure  the  plaintiff,  &>c 
procured  one  F.  C.  RuffXjo  appear  before  the  defendant,  a  justice  of  the 
peace,  and  Msely  and  maliciously  and  without  any  reasonable  or  probable 
cause  whatever,  to  make  oath,"  &c  Held  sufficient,  after  verdict  for 
the  plaintiflS  on  a  motion  in  arrest  of  judgment 

In  the  above  allegation,  the  act  done  by  Ruff  is  charged  to  have  been 
£Use  and  malicious  and  without  probable  cause,  and  to  have  been  ^a^ 
cured  to  be  thus  done  by  the  defendant  maliciously.  The  defendant  is 
liable  for  Rvff^s  act  as  done  by  his  frocurememu 

If  it  were  necessary  in  this  case  to  aUege  that  the  defendant  knew  that 
Ruff  had  no  reasonable  or  probable  cause  for  the  charge,  this  is  in  ef^t 
charged  when  the  defendant  is  charged  with  having  of  his  malice  pro- 
cured a  false  and  groundless  charge  to  be  made,  and  if  defective,  is 
aided  after  verdict 
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The  general  rule  of  pleading  isy  that  all  the  circumstaneee  neceaaary  for 
the  rapport  of  the  action  should  be  stated  in  the  declararation ;  and  in 
action  against  one  for  instituting  a  groundless  and  malicious  prosecution, 
throQgh  the  agency  of  a  third  peraon^the  ayerments  1st,  of  the  agency  of 
the  defendant  in  causing  soch  third  person  to  make  a  fiJse  charge ;  2d, 
the  charge  thus  made ;  3dt  the  arrest  of  the  defendant,  his  commitment 
or  enlargement  on  bsul  to  answer  the  charge ;  4th,  the  presentation  of 
the  bill  to  the  grand  jury  and  their  action  upon  it ;  and  5th,  the  discharge 
of  the  plaintiff,  and  that  the  prosecution  was  thus  ended,  are  all  that 
are  necessary,  and  are  sufficient 

Before  O'NEALLy  /.,  ai  Newberry,  Fall  Term,  1838. 

This  was  an  action  against  the  defendant^  for  causing  a  ground- 
less prosecution  to  be  set  on  feot  against  the  plaintifl^  for  stealing 
a  pair  of  martingales.  The  evidence  on  the  trial  and  the  ques- 
tions made  in  the  case,  will  be  seen  by  the  following  report  of 
his  honor,  Mr.  Justice  O'Neall. 

"'  It  appeared  that  the  plaintiff  had  lived  with  the  defendant ; 
that  while  living  with  him,  on  the  day  of  a  general  muster  at 
Newberry  Court  House,  the  plaintiff  wished  to  buy  some  articles 
of  merchandize ;  that  the  defendant  directed  F.  C.  Ruff  &  Co. 
to  let  him  have  a  hat  and  bridle.  One  witness  proved  that  the 
plaintiff  was  examining  the  martingales,  and  held  them  up  to  the 
merchant,  Ruff,  or  his  clerk,  and  told  him  if  he  would  take  the 
defendant  for  pay,  he  (the  plaintiff)  would  take  them :  the  reply 
was,  that  he  (the  defendant)  would  be  taken*  Another  witness 
proved  that  while  the  plaintiff  was  looking  at  the  martingales, 
the  defendant  came  in*  and  asked  if  he  was  getting  the  martin- 
gales there  ?  he  said  yes :  he  (the  defendant)  then  told  him  to  get 
them  there  or  at  the  next  house :  at  last  ho  told  him  to  get  them 
there,  (i.  e.  at  Ruff's,)  and  to  stay  there  until  he  came  back,  and 
they  would  go  on  home  together.  The  plaintiff  produced  and 
gave  in  evidence  a  bill,  ^'  C.  Z.  Connerly  for  Perdu,  to  F.  C.  Ruff 
&  Co,"  for  the  hat,  bridle,  and  martingales,  receipted  by  Connerly, 
on  the  17th  September,  1836,  from  the  plaintiff.  It  appeared  that 
a  few  days  before  Conneriy  received  payment  from  the  plaintiff 
for  the  articles  got  by  him  of  Ruff,  including  the  martingales,  he 
went  to  Ruff  to  obtain  from  him  his  bill,  to  enable  him  to  settle 
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xvith  the  plaintiff,  who  was  about  quitting  his  employment ;  that 
on  referring  to  his  books,  Ruff  found  that  he  had  only  charged 
the  hat  and  bridle.  The  defendant  said  that  the  plaintiff,  had 
a  pair  of  martingales,  which  he  believed  he  got  from  that  store. 
Ruff  said  he  told  defendant  that  he  had  not  sold  them,  that  the 
plaintiff  had  not  got  them  from  him,  and  that  he  would  not  have 
any  thing  for  them.  At  the  request  of  the  defendant,  he  put 
down  the  martingales  at  the  foot  of  the  bill,  but  placed  no  price 
against  them.  When  the  defendant  produced  the  bill  to  settle 
with  the  plaintiff,  he  asked  him  if  he  got  the  martingales  from 
Ruff,  he  hesitated  a  moment,  then  said  yes.  The  martingales 
were  hunted  up  to  ascertain  the  price :  Connerly  placed  the  price 
opposite  to  them,  in  the  bill ;  added  it  up,  and  received  from  the 
plaintiff  the  amount  On  the  23d  of  Sept.  the  defendant,  who 
was  a  justice  of  the  peace  for  Newberry  district,  applied  to 
Ruff  to  make  oath  that  the  plaintiff  had  stolen  the  martingales ; 
this  he  refused  to  do,  until  the  defendant  agreed  to  carry  on  the 
prosecution,  and  that  he  (Ruff)  should  be  put  to  no  trouble  about 
it  The  oath  was  then  made  before  the  defendant,  who  issued 
his  warrant,  and  under  it  the  plaintiff  was  arrested.  Ruff  and 
his  clerk,  Saxon,  both  said  that  they  did  not  sell  the  martingales 
to  plaintiff;  but  both  said  many  persons  were  in  the  store  during 
the  day,  and  that  they  could  not  recollect  every  article  sold,  nor 
the  person  to  whom  sold.  Ruff  had  another  clerk,  Nicholson, 
he  was  that  day  on  parade,  and  Ruff  and  Saxon  thought  he  had 
not  returned  to  the  store  when  the  plaintiff  was  trading  with 
them.  The  plaintiff,  on  some  occasion,  speaking  of  the  defend- 
ant's conduct,  said,  in  one  sense  he  did  not  blame  him,  in  another 
he  did  \  by  which  he  meant  that  he  did  not  blame  him  for  issuing 
his  warrant  as  a  magistrate  ;  on  another  occasion  the  plaintiff 
said  he  had  no  objection  to  leave  the  matter  to  arbitration,  as  the 
defendant  had  done  no  more  than  he  was  obliged  to  do :  this  con- 
versation had  reference  again  to  his  official  act  and  duty.  The 
plaintiff  proved  a  good  character.  A  bill  of  indictment  against 
him  for  larceny  was  preferred  to  the  grand  jury,  who  returned 
*  no  bill.'  He  was  discharged  by  the  court  from  his  recognizance, 
and  thereupon  this  action  was  brought. 
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I  instructed  the  jury,  that  to  fiiid  for  the  plaintifr9,tbey  must  be 
satisfied  that  the  defendant  caused  the  prosecution  to  be  set  on 
foot,  and  that  the  prosecution  was  so  set  on  foot  without  any  rea« 
sonable  or  probable  cause.  If  there  was  an  absence  of  probable 
cause,  the  law  implied  that  the  prosecution  was  malicious.  What 
constituted  probable  cause  was,  I  told  the  jury,  a  question  of  law ; 
whether  it  existed,  would  be  a  question  of  &ct  I  defined  proba- 
ble cause  to  be,  that  which  would  create  in  a  reasonable  mind  a 
belief  that  the  charge  was  true.  I  put  the  question  distinctly  to 
the  jury,  **  did  the  defendant,  firom  the  facts  within  his  knowledge, 
have  any  reasonable  or  probable  cause  to  believe  that  the  martin- 
gales were  stolen?"  Upon  this  question,  I  summed  up  the  evi- 
dence against  and  in  favor  of  the  defendant,  and  left  it  to  the 
jury,  as  &irly  as  I  was  able,  withholding  any  distinct  expression 
of  my  opinion,  which  certainly  was  in  favor  of  the  plaintifil  I 
said  to  the  jury,  that  if  they  should  believe  that  the  defendant, 
without  any  reasonable  or  probable  cause,  caused  the  indictment 
to  be  set  on  foot  against  the  plaintifiT,  then  he  would  be  entitled  to 
recover :  how  much,  was  for  them  to  say.  The  damages  were 
whollv  in  their  discretion. 

In  conclusion,  I  said  to  the  jury  that,  in  doing  justicci  they 
ought  to  remember  mercy,  and  not  strip  the  defendant  of  his  all : 
enough  to  reinstate  the  plaintiflf,  and  teach  the  defendant  to  pursue 
a  diflerent  and  a  better  course  for  the  future,  would  answer  all 
the  ends  of  justice.  It  is  to  this  part  of  my  charge,  which  was  to 
save  the  defendant  from  too  severe  a  verdict,  and  which  certainly 
had  the  efiect  to  diminish  the  damages  found,  that  the  defendant's 
third  ground  applies.  How  counsel  who  hear  a  charge,  and  who 
ought  to  remember  it  in  substance,  even  if  they  do  not  take  notes 
of  it,  could  so  misrepresent  it,  as  that  ground  does,  it  is  difficult 
to  conceive.** 

The  jury  found  for  the  plaintiff  $500  damages.  The  defend- 
ant appeals  in  this  case,  and  now  moves  the  court  of  appeals  in 
arrest  of  judgment,  for  a  nonsuit  and  new  trial,  on  the  following 
grounds :  1.  In  arrest  of  judgment :  because  the  declaration  does 
not  make  such  a  case  as  will  entitle  the  plaintiff  to  recover.  2. 
For  a  nonsuit  and  new  trial :  because,  from  the  plaintiff's  own 
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showing,  theie  was  sufficient  evidence  that  there  was  probable 
cause  for  the  prosecution.  3.  Because,  the  court  charged  the 
jury  in  conclusion,  without  qualification,  that  they  must  find  such 
a  verdict  as  would  not  strip  the  defendant  of  all  he  was  worth, 
but  that  would  reinstate  the  plaintiff)  and  teach  the  defendant  to 
pursue  a  different  and  a  better  ceurse.  4.  Because,  the  verdict 
was  contrary  to  law  and  evidence. 

Curia,  per  CN^all,  J.  The  ground  in  arrest  of  judgment  is 
a  very  general  one,  and  under  it,  the  counsel  has  presented 
many  objections.  It  will  hardly  be  necessary  to  follow  him 
through  them  all.  They  may  be  classed  under  two  heads— de- 
fects in  substance,  and  in  form.  As  to  the  last,  if  there  be  any 
such,  (which  I  have  been  unable  to  discover,)  it  will  be  enough  to 
say,  that  all  such  are  aided  by  verdict  As  to  the  first,  I  hope  to 
be  able,  in  a  very  summary  way,  to  satisfactorily  dispose  of  them. 
Under  this  head,  the  defendant  contended,  1st,  that  as  the  plaintifiT 
had  set  out  the  information  made  by  Ruff,  charging  the  felony, 
he  showed  good  cause  for  the  prosecution,  and  therefore  he  had 
stated  himself  out  of  court.  If  the  plaintifiT  had  been  guilty  of 
the  egregious  folly  by  his  record  to  admit  that  information  to  be 
true,  or  that  the  defendant  confiding  in  it,  had  set  on  foot  the 
prosecution,  then  this  objection  would  have  been  fatal :  but,  on 
looking  at  the  declaration,  it  appears  that  it  charges  that  the  de- 
fendant contriving  and  maliciously  intending  to  injure  the  plaintiff 
&c.  procured  one  F.  C.  Rufif  to  appear  before  the  defendant,  a 
justice  of  the  peace,  and  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatever,  to  make  oath,  &c  In 
this,  the  act  done  by  Rufif  is  charged  to  have  been  false,  malicious 
and  without  probable  cause,  and  to  have  been  procured  to  have 
been  thus  done  by  the  defendant,  maliciously.  There  is  nothing 
like  an  admission  of  probable  cause  in  this.  The  defendant  is 
liable  for  RuflPs  act,  as  done  by  his  procurement ;  for,  in  trespass, 
all  who  are  concerned  in  any  way,  are  principals.  2.  It  was 
contended  that  it  was  necessary  to  allege  that  the  defendant  knew 
that  Ruff  had  no  reasonable  or  probable  cause  for  the  charge. 
This  is  in  effect  charged  when  he  is  charged  with  having  of  his 
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malice  procured  a  fidse  and  groundless  charge  to  be  made.  But 
if  it  is  aot  sufficiently  charged,  the  proof  was  ample  to  that  point 
on  the  trial,  and  after  veidict  a  defective  allegation  wiH  be  added. 
See  note  dL  2  C.  P.  251-2.  8.  It  was  supposed  that  the  descrip- 
tion of  the  indictment  was  not  sufficient  The  geneiml  rule  of 
pleading  is,  that  ^  all  the  circumstances  necessary  for  the  support 
of  the  action  should  be  stated :"  1  C.  P.  255.  What  circum- 
stances were  necessary  to  be  stated  in  this  case  f  Ist,  The  agency 
of  the  defendant  in  eausing  Ruff  to  make  a  &lse  charge ;  2d,  the 
charge  thus  made :  8d,  the  arrest  of  the  defendant — his  commit- 
ment, or  enlargement  on  bail,  to  answer  the  charge :  4,  the  pre- 
sentation of  the  bill  to  the  grand  jury — ^their  action  by  ignoring 
it :  and  5th,  the  discharge  of  the  pliuntiff,  and  the  averment  that 
the  prosecution  was  thus  ended.  This  declaration  contains  all 
these  things ;  and  on  being  read  consecutively,  we  know  that  the 
indictment  was  presented  on  the  charge  made  by  Ruff:  for,  it  is 
described  thus :  '^  a  bill  of  indictment  was  presented  on  the  chaige 
aforesaid."  In  setting  out  a  &ct  of  this  kind  in  the  declaration, 
no  greater  degree  of  certainty  than  **  certainty  to  a  certain  in- 
tent in  general,"  could  be  demanded :  1  C.  P.  237.  That  which 
**  upon  a  fair  and  reasonable  construction  may  be  called  certain, 
without  recurring  to  possible  facts  which  do  not  appear,"  is  the 
degree  of  certainty  meant  and  required.  Test  the  declaration 
by  this  rule,  and  read  it,  as  I  have  said  already,  consecutively, 
and  all  uncertainty  in  the  description  is  at  an  end. 

This  court  has  been  unable  to  discover  any  error  in  the  charge 
of  the  judge  below.  The  &cts  went  properly  to  the  jury,  and 
they  abundantly  justified  them  in  finding  the  verdict  which  they 
did.    The  motions  are  dismissed. 

Gamtt,  EvAirs,  Richakdsoit,  Earlb,  and  Butlbb,  Justices, 
concurred. 

Hemdon  and  CaldweU^  for  the  motions. 
Fair  and  Pope,  contra. 
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The  Execittors  of  Edmund  Wabe  v.  E.  Murph. 

The  plaintifs'  testator  devised  among  other  things,  as  follows .  *'  It  is  my 
will  and  desire  that  all  the  rest  and  residue  of  landed  and  real  estate* 
and  of  such  real  estate  as  may  hereafter  come  to  the  possession  of  my 
executors,  now  in  dispute,  and  to  which  I  have  a  claim,  be  sold  by  my 
executors,"  &c.  By  another  clause,  he  directs  the  proceeds  of  the 
sales,  with  other  funds,  to  be  applied  to  the  payment  of  his  debts. 
Held,  that  by  the  will,  the  executors  had  a  mere  poioer  to  sell  the  lands, 
and  could  not  maintain  an  action  of  trespass  to  try  title,  the  fee  itself 
being  in  the  heir. 

The  distinction  is  between  a  devise  to  executors  to  sell,  as  if  the  testator 
say,  **  I  devise  my  land  to  my  executors  to  be  sold,"  and  a  devise  that 
the  executors  shall  sell,  as  where  the  testator  says,  "  I  devise  or  direct 
that  my  lands  be  sold  by  my  executors."  In  the^rs^  case,  the  fee  passes 
to  the  executors ;  in  the  last,  the  fee  passes  to  the  heir^ .  to  be  divested 
whenever  the  power  is  executed  by  the  executors. 

A  direction  to  the  executors  to  pay  the  debts  from  the  proceeds  of  the 
sales  will  not  vary  the  rule. 

Before  EVANS,  /.,  at  Laurens,  Fall  Term,  1838. 

.  This  was  an  action  of  trespass  to  try  title.  The  plaintiffii  sued 
as  the  executors  of  the  last  will  and .  testament  of  one  Edmund 
Ware.  The  will  of  Ware  dwised  the  rest  and  residue  of  his 
lands  to  be  sold  by  his  executors.  The  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  will  gave  the  plaintiffi  only  a 
power  to  sell,  and  not  the  fee  in  the  land.  His  honor,  the  pre- 
siding judge,  overruled  the  motion,  and  the  same  motion  was  now 
renewed  in  this  court,  on  the  ground  taken  below.  The  clauses 
of  the  will  upon  which  the  question  in  this  case  depends,  will  ap- 
pear in  the  opinion  of  the  court  of  appeals. 

Curia,  per  Evans,  J.  This  was  an  action  of  trespass  to  try 
title,  tried  before  me,  at  Laurens,  Fall  Term,  1838.  The  plain- 
tiffs were  the  executors  of  Edmund  Ware,  and  claimed  to  main- 
tain the  action  in  their  own  right,  under  certain  clauses  in  their 
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testator's  will.  The  6th  clause  in  the  will  is  as  follows :  *'  It  is 
my  will  and  desire,  that  all  the  rest  and  residue  of  landed  and 
real  estate,  and  of  such  real  estate  as  may  hereafter  come  to  the 
possession  of  my  executors,  now  in  dispute,  and  to  which  I  have 
a  claim,  be  sold  by  my  executors,"  &c.  &c.  By  the  8th  clause, 
he  directs  the  proceeds  of  the  sale,  with  other  funds,  to  be  applied 
to  the  payment  of  his  debts.  The  question  arising  on  the  con- 
struction of  these  clauses  is,  whether,  by  the  will  of  Edmund 
Ware,  the  fee  in  the  land  in  dispute  passed  to  the  executors,  or 
whether  the  will  gave  them  a  mere  power  to  sell  7  A  motion 
was  made  for  a  nonsuit,  which  I  refused,  because  I  was  not  fully 
satisfied  on  the  subject  Since  the  argument  in  this  court,  I  have 
looked  into  the  cases,  and  have  made  up  a  clear  judgment,  that 
the  motion  should  be  granted.  The  distinction  is,  between  a  de- 
vise to  executors  to  sell ;  as  if  the  testator  say,  I  devise  my  land 
to  my  executors  to  be  sold — and  a  devise  that  the  executors  shall 
sell,  as  where  the  testator  says,  I  devise,  or  direct,  that  my  lands 
be  sold  by  my  executors.  In  the  first  case,  the  fee  passes  to  the 
executors ;  in  the  last,  the  fee  passes  to  the  heir  to  be  divested 
whenever  the  power  is  executed  by  the  executors.  It  is  sup- 
posed that  the  direction  to  pay  the  debts  fi-om  the  proceeds  will 
vary  the  rule  above  stated,  which  is  admitted  to  be  the  general 
rule.  All  the  authorities  are  reviewed  by  Sugden,  in  his  work  on 
Powers,  p.  106 ;  and  he  says,  "  there  is  no  authority  for  this  dis- 
tinction, except  a  dictum  of  Sir  Matthew  Hale,*'  that  it  had  been 
held,  that  if  a  man  devises  that  his  land  be  sold  for  the  payment 
of  his  debts,  this  will  give  an  interest  to  the  executors  as  well  as 
if  he  had  devised  his  lands  to  his  executors  to  be  sold  The  same 
principle  has  been  stated  in  15  Johnson,  346;  but  I  think  the  ques- 
tion has  been  settled  in  our  case  of  Ferguson  v.  King,  2  N.  and 
M'Cord.  588.  There  the  testator  devised  his  land  to  be  sold  by 
his  executors  for  the  payment  of  his  debts ;  but  they  were  directed 
to  divide,  if  they  should  be  of  opinion  it  would  be  best  for  his  es- 
tate not  to  sell  the  land.  The  executors  neither  sold  nor  divided ; 
and  after  a  lapse  of  many  years,  the  heirs  at  law  sued  to  recover 
the  land.  It  was  held  they  could  maintain  the  action,  and  the 
opinion  goes  on  the  ground  that  the  fee  vested  in  them,  and  the 
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executors  had  only  a  power.    The  motion  for  a  nonsuit  is  there- 
fore granted. 

Gantt,  Richabdson,  Butlbb,  Eabus  and  O^Nealii,  Justices^ 
concurred. 

Irbt^  for  the  motion. 
Youngf  contra. 


Robert  M'Creiqht  o.  David  Aikjbk. 

The  old  rale  was,  that  a  party  could  not  stultify  himself:  but  it  is  now  sub- 
ject to  many  modifications,  and  it  may  now  generally  be  stated  that  if  a 
party  sought  to  be  charged  with  a  contract,  can  show  that  he  was  so  de- 
void of  understanding  as  to  be  utterly  incapable  of  understanding  it,  he 
is  not  bound  by  it 

Proceedings  in  the  court  of  equity,  establishing  the  lunacy  of  the  plaintiff, 
are  admissible  to  prove  the  lunacy  bf  the  plaintiff  in  an  action  at  law  by 
him  against  a  third  person  not  a  party  to  the  proceedings. 

In  chancery,  the  rule  of  practice  is  uniform,  that  where  the  committee  of 
a  lunatic  sue  for  any  thing  in  the  right  of  the  lunatic,  the  committee  as 
well  as  the  lunatic  must  be  made  parties.  In  suits  at  law,  the  rule  is 
otherwise.    There,  the  action  must  be  brought  in  the  name  of  the  lunatic 

.  aionct  if  of  full  age ;  and  if  under  age,  by  guardian.  So,  in  the  case  of 
a  lunatic  drfendant^  if  he  be  within  age,  he  must  appear  by  guardian ; 
and  if  of  fuU  age,  by  attorney. 

Before  O'NEALL,  /.,  at  Fairfield,  Pall  Term,  1838. 

This  was  an  action  of  trover,  for  the  conversion  of  a  great 
many  articles  of  property ;  but  the  case  was  at  last  narrowed 
down  to  a  gig,  of  the  value  of  945.  The  plaintiff  was  clearly  the 
owner  of  that,  and  unless  divested  by  the  defence  of  the  defend- 
ant, was  entitled  to  recover.  On  the  18th  of  October,  1834,  the 
plaintiff  was  found  to  be  a  lunatic,  and  from  that  time  forward 
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in  the  ^^hai^  of  a  committee.    To  establish  these  facts,  the 
iiiqaisitioD  and  proceedings  in  chancery  were  admitted  in  evidence. 

In  18859  the  plaintiff  and  his  wife  removed,  against  the  wishes 
of  the  committee,  from  the  plantation  of  the  plaintiff  to  Winns- 
IxHoogh,  and  rented  a  house  from  the  defendant,  at  the  rent  of 
•65.  During  the  year  1835,  the  plaintiff's  committee  was  often 
at  the  house  rented  by  the  plaintiff  and  his  wife ;  and  on  one  oc- 
caaioD,  said  to  Mrs.  ATCreight,  if  he  had  known  of  her  intention 
to  remove,  that  he  would  have  aided  her.  At  the  end  of  the  year, 
the  defendant  issued  a  distress  warrant,  and  under  that  sold  the 
gig  for  the  rent  in  arrear,  and  bought  it  himself. 

His  honor,  the  presiding  judge,  thought,  and  so  instructed  the 
jnry,  that  the  plaintiff  being  a  lunatic  at  the  time  of  his  removal  to 
the  defendant's  house,  apd  so  continuing  during  the  time,  was  not 
liable  to  payment ;  unless  his  committee  had  assented  to  the  con- 
tract. This  last  matter  was  left  distinctly  to  the  jury.  They 
found  for  the  plaintiff  1145,  the  value  of  the  gig. 

The  defendant  appeals,  and  moves  the  court  for  a  new  trial,  on 
the  annexed  grounds  i  1.  Because,  inasmuch  as  the  plaintiff  sued 
in  his  own  name  and  not  by  his  committee,  the  court  should  not 
have  permitted  the  verdict  of  the  jury  of  inquest  finding  the. 
plaintiff  a  lunatic,  to  be  given  in  evidence  on  the  trial  of  the  case, 
to  establish  the  lunacy  of  the  plaintiff  2.  Because,  it  was  sub- 
stantially established  that  the  plaintiff  rented  the  house  from  de- 
fendant for  the  year  1835,  aiul  was  to  give  him  865,  for  the  rent 
of  said  year ;  aijd  that  the  gig,  for  the  value  of  which  the  jury 
found  a  verdict  against  defendant^  was  sold  under  a  distress  war- 
rant, in  satisfection  of  said  rent  3.  Because,  the  committee  of 
said  plaintifi^  John  R.  liTCreight,  well  knew  the  plaintiff  had  rent- 
ed the  house  from  defendant ;  frequently  visited  the  plaintiff  du- 
ring the  year  he  resided  in  it,  and  gave  no  notice  to  the  <lefendant 
of  any  objection  to  the  contract  between  plaintiff  and  defendant 
respecting  plaintiff's  occupancy  of  said  house ;  but  rather,  on  the 
contrary,  led  the  defendant  to  believe  he  was  perfectly  satisfied 
with  the  course  pursued  by  the  plaintiff 

CuRjuk,  per  O'Nball,  J.    In  answering  the  grounds  of  appeal, 
Vol.  L- 
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I  will  reverse  their  order,  and  begin  with  the  last  first.  It  pre^ 
sents  a  naked  question  of  feet,  in  answering  which,  it  is  supposed, 
the  jury  have  erred.  The  fects  on  which  the  defendant  relies,  to 
show  the  erroi:,  were  before  the  jury,  and  when  compared  with 
the  fiict  that  the  committee  opposed  the  plaintiff's  removal  from 
his  own  plantation  to  the  defendant's  house,  were  certainly  not 
enough  to  establish  conclusively  the  fact  of  assent  on  the  part  of 
the  committee,  to  the  renting  of  the  defendant's  house.  No  one 
can  say  that  the  jury  were  wrong  in  saying  he  did  not  assent 
2.  There  is  no  doubt,  if  the  plaintiff  had  been  compos  mentis^  that 
the  defendant's  second  ground  must  have  defeated  the  case :  but 
it  was  too  clear  to  be  doubted  that  he  was  not,  and  hence,  ac- 
cording to  my  view  of  the  law,  the  plaintiff  was  incapable  to 
contract  for  rent,  and  his  contract  being  void,  the  sale  of  the  gig 
by  distress  was  illegal,  and  did  not  change  the  right  of  property. 
The  old  rule  was,  that  a  party  could  not  stultify  himself;  but  it  is 
now  subject  to  many  modifications ;  and  it  may  now  generally  be 
stated,  that  if  a  party  sought  to  be  charged  with  a  contract  can 
show,  that  he  was  so  devoid  of  understanding,  as  to  be  vtterly  in- 
capable of  understanding  it,  he  is  not  bound  by  it  Let  us  test 
that  rule  by  this  case  : — The  plaintiff  sues  for  a  chattel' admitted 
once  to  belong  to  him,  and  the  defendant  undertakes  to  show  he 
has  been  legally  divested  of  his  title  to  it.  To  do  so,  he  must 
prove  that  the  plaintiff  rented  the  house  from  him :  this  depends 
upon  a  contract.  To  make  a  contract,  it  must  be  the  act  of  two 
minds ;  but  if  one  of  the  parties  have  no  mind  at  all — ^be  a  lunatic, 
or  non  ccmpos  mentis — ^there  is  only  one  mind,  and  of  course  no 
contract  The  truth  of  the  rule  is  thus  proved  by  the  facts  of 
this  case ;  and  in  proving  it  by  them,  it  follows  that  the  rule  must 
govern  them,  and  thus,  the  predicate  of  the  defendant's  defence— 
his  contract  for  rent  being  destroyed,  his  whole  defence  fidls 
with  it 

The  1st  ground  contends,  that  the  proceedings  in  equity,  es- 
tablishing the  plaintiff's  lunacy,  were  not  admissible  in  evidence : 
but  the  case  (k  John  R.  IVrCreight  v.  David  Aiken,  decided  here, 
December,  1836,  shows  that  they  are  admissible  between  parties, 
other  than  the  lunatic.    It  would  seem  to  follow^  that  when  he 
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was  before  the  court,  they  would  be  much  more  clearly  admissible. 
But  under  this  ground,  the  defendant's  counsel^  with  his  usual  tact 
and  ingenuity,  contended,  that  if  the  committee  were  not  joined 
with  the  lunatic,  his  suit  could  not  be  maintained.    It  is  enough 
to  say,  that  if  there  was  any  thing  in  the  objection,  it  could  not 
avail  the  defendant  here,  inasmuch  as  no  such  objection  was  made 
on  the  circuit,  nor  is  taken  by  the  grounds  of  appeal.    But  I  think 
the  action  was  properly  brought,  and  that  the  committee  need  not 
be  joined.    AH  the  confusion  has  arisen  from  confounding  a  rule 
of  practice  in  chancery  with  one  at  law.    In  Tucker  v.  Lance, 
Term  Hill.  14  and  15,  car.  11,  in  Cane,  (Cases  in  Chancery,  19,) 
it  is  stated  in  a  note,  that  when  the  committee  of  a  lunatic  sue  for 
any  thing  in  the  right  of  a  lunatic,  in  such  a  case,  the  committee 
*  as  well  as  the  lunatic  are  made  parties.    This  rule  is  uniform  in 
chancery,  and  all  the  proceedings  in  that  court  are  in  conformity 
to  it    But,  at  law,  where  a  person  of  full  age  sues,  he  sues  in 
his  own  name.    The  committee  of  a  lunatic  derive  their  authority 
generally  from  chancery^  and  hence,  at  law,  are  not  necessary 
parties.    It  is,  however,  unnecessary  to  reason  about  the  matter. 
In  Cocks  V.  Darson,  Hobart.  215,  the  very  point  was  ruled. 
^  Cocks  brought  an  action  of  trespass,  of  trover  and  conversion 
of  beans  against  Darson ;  and  coming  to  trial  at  the  assizes  upon 
not  guilty,  because  it  was  a  small  cause,  the  jitdge  took  not  the 
jvryr  but  heard  the  facts,  and  decided  the  case.    It  appeared  that 
the  land  on  which  the  beans  grew  was  the  land  of  a  lunatic  and 
copyhold,  and  that  the  lord  had  granted  the  custody  of  the  land  to 
one  by  whose  leave  and  assent  the  plaintiff  did  sow  the  land.    It 
was  held,  that  the  action  must  be  in  the  name  of  the  lunatic,  as  no 
interest  in  the  lunatic's  land  passed  by  the  commitment  of  the 
land  to  the  custody  of  him  under  whom  the  plaintiff  entered  and 
sowed.    The  point  ruled  in  that  case,  that  the  action,  when  the 
right  of  a  lunatic  is  concerned,  must  at  law  be  in  his  own  name, 
has  ever  since  been  conceded  to  be  law ;  and  no  precedent  can  be 
found  of  the  joinder  of  the  committee.     The  books  of  pleading 
are  silent  as  to  any  such  requisite,  on  the  part  of  the  plaintiff.    In 
the  case  of  a  lunatic  defendant,  if  he  be  within  age,  he  must  ap- 
pear by  guardian ;  and  by  attorney,  if  of  full  age :  1  C.  P.  5S9. 
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The  same  rule  id  substance  holds  when  he  is  the  plaintiflUie  must 
sue  by  guardian  when  under  age — when  of  full  age,  he  sues  in  his 
own  name. — The  motion  is  dtsmissed. 

Gautt,  Evans,  Richajudson,  Ejuslk,  and  Bvtlsb,  Justices, 
concurred. 

Clarke  and  M^DcwalU  for  the  motion. 


RooEBS  &  Tbohpsoh  o.  John  S.  Mooiuk 

Independently  of  the  act  of  1827,  in  relation  to  the  action  of  trover,  the 
doctrine  in  this  state  is  well  settled — *'  that  a  verdict  for  the  plaintiff,  in 
trover,  changes  the  property  and  transfers  the  right  to  the  defendant^ 
and  makes  it  liable  4o  be  taken  in  execution  for  his  debts.*' 

The  leading  case  on  this  subject  in  this  state,  is  that  of  Norrdl  v.  CorJ^ 
decided  by  the  late  court  of  appeals,  in  December,  1S2S  (not  reported) ; 
in  which  the  opinion  of  the  court  was  delivered  by  the  late  Mr.  Justice 
Nott  That  was  a  case  in  chancery^  where  a  bill  was  filed  by  the  plain- 
tiff in  trover,  who  had  .recovered  at  law,  to  make  the  property  which  was 
the  subject  of  the  action,  liable  to  the  plaintiff's  recovery,  in  preference 
to  other  creditors.  The  court  said  '*  by  bringing  an  action  of  trover,  the 
plaintiff  trusts  to  the  personal  credit  of  the  defendant,  in  the  same  man- 
ner as  by  taking  a  note  or  bond  in  payment  of  property  sold :  the  property 
is  changed,  even  though  the  money  should  never  be  recovered4" 

The  trover  act  of  1827,  is  not  a  declaratory  act  The  very  title  of  tiie  act, 
(which  is  **  an  act  to  aUer  the  law  in  relation  to  the  action  of  trover,"} 
shows  conclusively  that  the  legislature  supposed  the  law  to  be  otherwise 
before,  and  the  whole  tenor  of  the  first  and  important  section  demon- 
strates, that  the  pui^KMie  was  to  provide  a  new  remedy  in  actions  o/i^er- 
wmrds  to  he  commenced.  The  act  therefore  does  not  apply  to  an  action 
of  trover  commenced  before  the  passing  of  the  act. 

Before  EABJLE,  /.,  at  York,  Fall  Term,  1837. 

This  case  came  up  on  a  special  verdict  which  found  substan- 
tially the  following  state  of  &cts.    ^  That  an  action  of  trover 
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was  commenced  by  the  executors  of  Solomon  Hall,  in  January, 
1826.  AAer  the  trover  act  of  1827,  the  plaintifis,  under  the  pro* 
visions  of  that  act,  obtained  an  order  for  special  bail,  agreeably  to 
its  provisions,  by  which  the  defendant  was  arrested,  but  never 
gave  bond,  and  was  discharged  by  the  order  of  the  plaintiffs.  In 
1831,  a  verdict  was  obtained  in  &vor  of  the  executors  of  Solomon 
Hall,  judgmentlssaeTand  execution  lodged,  April  4,  1631,  after 
the  adjournment  of  the  court  The  judgment  of  the  plaintifis  in 
this  action  was  by  confession,  on  the  second  of  April,  1831,  the 
last  day  of  the  term^  and  execution  lodged  the  same  day.  The 
defendant,  the  sheriff  of  York  district,  by  virtue  of  executions  in 
his  office,  proceeded  to  levy  on  the  negroes,  the  subject  of  this 
action  of  trover,  and  sold  them  on  the  5th  of  September,  1831 , 
fer  92,263.  At  October  term,  1881,  the  present  plaintiffs  ruled 
the  defendant  to  shew  cause  why  he  did  not  pay  over  the  pro- 
ceeds of  the  sale  of  the  negroes  to  plaintiff's  execution ;  which 
was  dismissed  by  his  honor  judge  Richardson.  The  plaintiffii 
appealed  from  the  decision  of  the  judge,  but  owing  to  the  feet 
that  the  report  was  lost,  the  cause  was  stricken  from  the  appeal 
docket,  and  was  never  heard  by  that  court  Afier  the  case  was 
stricken  from  the  docket,  and  at  the  same  term,  the  piaintiffe' 
counsel  obtained  a  further  repoxl  from  judge  Richardson,  and 
moved  to  reinstate  the  cause  ox\  th^  docket ;  but  the  judge  saying 
that  he  had,  of  his  own  knowledge,  no  particular  recollection  of 
the  case,  and  the  motion  being  opposed  by  defendant's  counsel, 
it  was  refused.  Immediately  after,  the  defendant  was  notified 
not  to  pay  over  the  money  to  the  execution  of  the  executors. 
The  plaintiffs  afterwards  commenced  the  present  action  againstW 
the  defendant  ^If,  from  the  foregoing  statement  of  facts,  the 
court  should  be  of  opinion  that  the  plaintiffs  are  entitled  to  the 
proceeds  of  the  sale  of  the  negroes,  we  find  for  the  plaintiff,  five 
hundred  dollars,  with  interest  from  the  1st  of  January,  1831 ;  if 
not,  we  find  for  the  defendant"  On  this  verdict  his  honor  the 
presiding  judge  pronounced  the  following  judgment:  "On  the 
case  made  by  the  foregoing  special  verdict,  it  is  considered  by 
the  court  now  here,  that  the  plaintiffs  are  entitled  to  recover. 
And  it  is  therefore  ordered  that  the  postea  be  delivered  to  them." 
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The  defendant  appeals  on  the  grounds :  1.  That  the  decision 
of  his  honor  judge  Richardson,  on  the  question  of  right,  was  final 
and  conclusive.  2.  That  the  rendition  of  the  verdict  in  trover 
without  satisfaction,  did  not  diange  the  right  of  property  in  the 
negroes.  3.  That  ex  csqtu>  et  bonoj  the  plaintiff  are  not  entitled  to 
maintain  assumpsit  for  money  had  and  received  under  the  cir- 
cumstances of  this  case.  4.  That  mterest  is  not  allowable  under 
the  circumstances. 

CuBiA,  per  Earls,  J.  The  right  of  the  plaintiffs  to  recover  in 
this  action,  cannot  be  sfkcied  by  the  circumstances  which  occur- 
red, in  relation  to  the  rule  upon  the  sheriff,  formerly  obtained  at 
their  instance,  and  which  was  dismissed  on  the  hearing,  by  Mr. 
Justice  Richardson.  Had  the  question  on  the  role  been  made  in 
this  court,  it  may  be  doubted  whether  the  same  result  would  not 
have  ensued,  on  the  ground  that  importsmt  questions  of  property 
or  right  will  not  be  determined  in  such  summary  way ;  bu^  the 
parties  will  be  left  to  their  remedy  by  action.  In  the  present  state 
of  the  case,  the  judgment  on  the  rule  does  not  preclude  the 
plaintiffs. — The  other  and  important  question,  whether  on  the 
case  made  by  tjie  verdict,  the  postea  should  not  be  delivered 
to  the  defendant,  upon  the  ground  that  the  right  of  property 
remained  in  the  plaintiff  in  trover,  until  satis&ction;  and  there- 
fore, that  the  plaintifis  in  this  action  cannot  recover  the  proceeds 
of  the  sale,  has  been  very  much  debated,  and  has  been  forcibly 
and  well  argued  here.  If  it  were  a  new  question,  and  this  court 
considered  itself  at  liberty  to  adopt  a  rule  on  the  subject,  in  ac- 
cordance with  its  own  view  of  principle  and  precedent,  it  is  not 
unlikely  that  the  result  might  be  more  favorable  to  the  defendants 
motion.  Yet,  the  court  intends  to  express  no  opinion,  that  shaQ 
shake  the  authority  of  the  cases  *  decided' c  *  this  point,  of  which 
Norrell  v.  Corley  is  the  leading  one.    That  case  was  decided  by 

*  The  case  of  NorriB  and  others  ▼.  Beckley,  decided  by  the  Constitational 
Court,  in  1818 — 2  M.  Con.  Rep.,  228,  is  also  a  direct  authority  upon  this 
point,  and  reco^^izea  the  principle  laid  down  in  this  case.  In  that  case,  it 
appeared  that  in  a  previous  action  of  trover,  the  jury  had  found  a  verdict 
for  the  plaintiff  for  a  certain  sum*  to  be  released  on  giving  up  the  property. 
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the  late  court  of  appeals,  December  term,  1838 ;  and  the  opinion 
of  the  court  was  delivered  by  the  late  Mr.  Justice  Nott  The 
learned  judge  reviews  the  authorities,  controverting  the  opinion 
of  Chancellor  Kent,  that  the  other  is  the  more  reasonable  doc- 
trine, and  comes  to  the  conclusion  that,  both  on  principle  and 
authority,  the  verdict  in  troyer  changes  the  property,  and  trans- 
fers the  right  to  the  defendant,  and  makes  it  liable  to  be  taken  in 
execution,  for  his  debts.  That  was  a  case  in  chancery,  where  a 
bill  was  filed  by  the  plaintiff  in  trover,  who  had  recovered  at  law, 
to  make  the  property,  which  was  the  subject  of  the  action,  liable 
to  the  plaintiff's  recovery,  in  preference  to  other  creditors.  The 
court  said,  **  by  bringing  an  action  of  trover,  the  plaintiff  trusts 
to  the  personal  credit  of  the  defendant,  in  the  same  manner  as  by 
taking  a  note  or  bond  in  payment  of  property  sold :  the  property 
is  changed,  even  though  the  money  should  never  be  recovered." 
It  has  been  urged  in  this  court,  that  the  act  of  1837  is  declaratory ; 
and  as  the  trial  here  was  afterwards,  in  1831,  the  provisions  of 
that  act  ought  to  be  held  to  apply.  But  the  court  thinks  other- 
wise. Indeed,  in  Norrell  v.  Corley,  the  title  of  the  act  is  referred 
to,  and  recited-^*^  an  act  to  alter  the  law  in  relation  to  the  action 
of  trover," — as  conclusive  that  the  legislature  supposed  the  law 
to  be  otherwise  before.  And  this  court  is  of  opinion  now,  that 
the  inference  drawn  by  Mr.  Justice  Nott  is  reasonable,  and  con- 
clusive against  the  motion.  Besides,  the  whole  tenor  of  the  first 
and  important  section  demonstrates  that  the  purpose  was  to  pro- 
vide a.  remedy  in  actions  afterwards  to  be  commenced.  The 
defendant  therefore  cannot  avail  himself  of  the  benefit  of  the  pro- 
visions.   As  the  act  afibrds  a  remedy  for  what  was  certainly  a 

The  defendant,  by  appeals  and  injanctioiui  in  equity,  had  caused  ^eat  delay, 
and  finally  tendered  back  the  negroes  to  the  plaintiiC  who  received  them. 
The  plaintiff  then  brought  this  suit  against  the  defendant,  for  the  inierme' 
diate  hire,  and  the  court  held  the  action  would  not  lie.  Mr.  Justice  Nott, 
in  delivering  the  opinion  of  the  court,  says  :  "  The  action  of  trover  is  a 
remedy  by  which  a  person  recovers  damages  for  the  canvernon  of  personal 
property,  but  not  the  jtroperty  itsel£  It  is  a  well  known  legal  maxim,  that 
a  verdict  in  trover  vests  the  property  in  the  defendant,  transit  rem  judi- 
eatamJ*  R. 
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great  evil,  in  all  future  cases,  the  court  feels  less  reluctance  in 
adhering  to  the  decision  in  Norrell  v.  Corley. 
The  judgment  of  the  circuit  court  is  affirmed* 

Gantt,  Richardson,  (yNsAXiL,  EvAirsy  and  Butusb^  Justices, 
concurred. 

Hilly  for  the  appellant 


Hugh  Muldrow  et  al.  ads.  Allen  Jones. 

If  a  person  having  a  posBessory  title  to  land  enters  by /orce,  and  tarns  oat 
a  person  who  has  a  naked  possessipn  only,  the  latter  cannot  maintain 
trespass  against  the  person  so  entering  under  color  of  title ;  and  if  a  per- 
son, having  a  legal  right  of  entry  on  land,  enters  by  force,  though  he  may 
be  indicted  for  a  breach  of  the  peace,  yet  he  is  not  liable  to  a  private  ac- 
tion of  trespass  for  damages  at  the  suit  of  the  person  who  has  no  right, 
and  is  turned  out  of  possession. 

In  an  action  of  trespass  quare  clausum  fregiU  the  defendant  may  justify 
his  entry  upon  the  land,  under  the  plea  of  the  general  issus^  by  showing 
tide  in  himself,  to  the  freehold. 

Before  BUTLER,  /.,  at  Darlington,  Fall  Term,  1838. 

The  questions  arising  in  this  case,  will  appear  fully  from  the 
report  of  his  honor  the,  presiding  judge,  which  is  as  follows:  ''This 
was  an  action  of  trespass  quare  domumfregit.  It  appeared  by 
the  evidence  of  James  Jones,  that  on  the  22d  of  January  last,  the 
defendants,  with  three  of  defendant  Muldrow's  negroes,  came  to 
the  house  then  occupied  by  the  plaintiff,  whilst  plaintiff  wafi  ab- 
sent from  home.  Plaintiff's  son  was  sitting  at  the  mill-pond  for 
ducks  with  his  gun ;  heard  the  defendants  coming  and  immediately 


FROM  THE  COURTS  OP  LAW.  65 

Columbia,  Decembdc^  1838. 

went  to  the  house.  Immediately  after  plaintiff's  son  had  got  to 
the  house,  defendant  Muldrow  asked  his  mother  what  she  was 
doing  tfiere  in  his  possessions ;  she  replied  she  was  not  in  his 
possessions,  she  wa»  in  Tom  Stephenson's  possessions.  Muldrow 
asked  plaintiff's  son  the  same  question,  and  he  made  the  same 
reply.  James  Jones,  the  plaintiff's  son,  then  sat  the  gun  he  had 
been  using  in  the  comer  of  the  house.  Muldrow  took  it,  and 
another  gun  which  was  standing  there,  said  they  were  his  pos- 
sesion and  started  off  with  them,  saying  they  were  his  property. 
James  Jones  jumped  at  another  gun  lying  in  the  rack  and  got  a 
pistol  also,  and  told  Muldrow  if  he  did  not  put  down  the  guns  he 
was  taking  off  he  (James)  would  shoot  him.  Muldrow  returned 
the  guns  to  the  comer,  and  James  Jones  put  his  gun  back  in  the 
racL  James  then  forewarned  Muldrow  from  touching  any  thing 
OD  the  land.  Muldrow  replied,  forewarn  hell,  I  can  forewarn  as 
much  as  you,  ami  ordered  his  negroes  to  punch  the  shingles  off  of 
a  shed  attached  to  the  end  of  the  dwelling  house.  They  obeyed 
bis  order.  He  then  called  the  negroes  in  the  house,  where  plain- 
tiff's wife  was,  and  he  and  they  began  to  punch  off  the  shingles, 
one  of  which  fell  on  plaintiff's  wife.  Thomas  Plummer,  at  the 
suggestion  of  Muldrow,  and  upon  his  promise  to  stand  between 
him  and  all  danger,  assisted  in  punching  off  the  shingles.  When 
they  had  finished  uncovering  the  dwelling  house  in  which  plain- 
tiff's femily  were,  they  stripped  the  covering  off  the  out  houses. 
The  beds  were  covered  with  snow  and  there  was  snow  on  the 
ground  James  Jones  told  Muldrow  that  that  evening's  work 
would  probably  cost  him  five  hundred  dollars ;  to  which  he  re- 
plied, if  you  sue,  go  for  81000, 1  am  able  to  pay.  James  Jones, 
the  witness,  his  mother  and  his  brother  George,  a  boy  of  about 
15  years,  were  at  home.  After  this,  defendants  went  off  together. 
Upon  his  cross-examination,  James  Jones  says  that  Jac.  Gee  et 
al.  had  recovered  against  his  father  and  himself  this  land,  and  the 
sheriff  had  put  Mrs.  Woods,  Gee's  tenant,  in  possession.  Wit- 
ness' fether  had  remained  out  of  possession  about  a  year ;  as  soon 
as  he  ascertained  that  Mrs.  Woods  had  gone  out,  he  took  pos- 
session. There  was  nothing  in  the  house  when  plaintiff  took 
possession;  does  not  know  that  Muldrow  was  about  taking 
Vol.  L— 9 
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possesaioD  when  plaintiff  went  there :  but  he  had  taken  part  of  the 
floor  out  of  the  house.  Plaintiff  had  gone  there  on  the  14th,  and 
had  remained  about  dght  days,  till  the  22d,  before  the  trespass. 
Plaintiff  lived  ten  miles  off,  had  gone  down  to  see  Mr.  Cole,  who 
lived  near  there ;  found  the  premises  unoccupied,  and  believing  it  a 
good  opportunity,  took  possession  on  Sunday,  and  sent  after  his 
things.  Mrs.  Woods  had  fowls  on  the  dunghill  and  com  in  the 
crib,  but  had  left  nothing  in  the  house* 

In  reply :  Thomas  Stephenson  had  Uved  there  before  he  went 
to  Greorgia,  and  yet  claims  the  land. — ^Plaintiff  went  in  to  take 
possession  under  Thomas  Stephenson.  For  a  while  plaintiff  re- 
mained in  the  uncovered  house.  His  mother  was  poorly  at  the 
time  and  was  alarmed.    The  plaintiff  closed. 

The  defendants  o&red  in  evidence  the  record  of  a  recovery, 
J.  Gee  et  al.  v.  Allen  Jones  and  James  Jones,  in  an  action  of  tres- 
pass to  try  title.  Verdict  for  plaintiffs,  and  twenty-five  dollars 
damages,  recovered  at  October  term,  1836.  Judgment  and  writ  of 
habere  facias  possessumem.  The  clerk  and  present  sheriff  say 
they  have  searched  their  offices  and  cannot  find  the  writ  of  habere 
faciei  pos.  Wingate,  late  sheriff  says  he  does  not  know  where 
it  is,  and  Mr.  Dargan  says  he  made  out  the  writ  and  gave  it  to 
the  sheriff,  vnth  instructions  to  execute  it.  Mr.  Wingate  said 
he  had  sent  a  deputy  named  Johnson  with  it,  who  returned  it 
executed. 

Geo.  W.  Dargan  recalled :  says  Pleasant  R.  Gee  commenced 
an  action  against  Jones.  It  abated, — ^was  revived  by  his  repre- 
sentatives who  recovered.  He  knows  that  Muldrow  had  au- 
tfiority  firom  Gee  to  enter  under  a  parol  contract  to  purchase. 
The  action  was  carried  on  by  Gee  for  Muldrow.  The  heirs  of 
Gee  executed  a  deed  to  Muldrow  for  the  premises,  after  the 
recovery,  dated  3d  of  April,  1837.  The  recovery  was  had 
against  Jones  as  tenant  of  Gee.  The  tide  of  Stephenson  was  not 
brou^t  in  question. 

John  M'Laughlin:  knows  the  premises  in  dispute.  Mrs. 
Woods  moved  out  on  Saturday,  and  Jones  was  in  on  Sunday 
morning.  Muldrow  had  moved  some  of  the  furniture  before 
Jones  came,  and  Muldrow  knew  that  Jones  was  there.    Jones 
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said  he  held  under  StepbensoD.  The  place  joinM  the  tract  of 
land  OD  which  Muldrow  lives. 

James  Cole :  Said  some  oats  had  been  sowed  <mi  the  land,  he 
could  not  say  by  whom.  They  had  been  reaped  by  Jones. 
Stephenson  once  owned  the  land  and  still  claims  it  Muldrow 
complained  of  Jones,  from  the  time  he  took  possession  until  he 
turned  him  out.  Not  many  days  before  the  trespass,  he  heard 
Muldrow  say  he  would  tuni  out  Jones,  if  he  had  to  tear  down 
the  house.  He  said  Jones  had  taken  possession  while  he  was 
still  in  possession.  Witness  had  rented  the  land  from  Muldrow 
this  year,  and  expects  to  pay  for  it  if  called  on ;  he  had  rented  it 
the  year  before,  but  did  not  have  it  rented  at  the  time  Jones 
entered. 

Wiley  Jones  was  not  present  at  trespass,  but  saw  the  houses 
afterwards.  Witness  assisted  plaintiff  to  cover  the  house.  He 
went  right  at  it  Plaintiff  left  the  place,  was  carried  to  jail,  and 
the  house  was  torn  down  by  Muldrow,  who  was  put  in  after- 
ward, after  the  arrest  of  Jones,  by  magistrates,  who  issued  a 
warrant  against  him  for  forcible  entry  and  detainer. — This  closed 
the  testimony. 

As  I  thought  this  a  case  so  entirely  within  the  province  of  a 
jury,  depending  altogether  on  the  testimony,  I  have  reported  the 
fiicts  fully,  that  the  court  may  have  an  opportunity  of  under- 
standing the  grounds  on  which  the  verdict  is  based.  I  will  now 
advert  to  the  grounds  of  exception  to  my  charge:  1.  In  some 
introductory  remarks,  by  way  of  explaindng  the  nature  of  the 
action,  I  remarked  that  there  was  not  only  different  kinds  of  tres- 
passes, but  difierent  grades  of  trespass  of  the  same  kind ;  that 
any  unlawful  entry  on  another's  inclosed  lands  was  a  trespass, 
but  not  generally  regarded  of  so  serious  a  nature  as  a  trespass  on 
his  inhabited  domicile ;  that  the  latter  approximated  more  nearly 
a  trespass  on  the  person — a  proposition  that  cannot  be  very  well 
disputed.  But  I  remarked  that  every  trespass  depended  on  its 
own  circumstances ;  and  after  it  had  been  committed,  should  be 
remedied  by  such  damages  as  a  jury  should  be  reasonably  au- 
thorized to  give.  And  I  then  detailed  the  circumstances  of  the 
case,  saying  that  defendant  had  no  legal  justification  for  what  he 
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had  done;  but  that  there  were  many  circumstances  which  should 
be  taken  into  consideration  by  way  of  mitigatioti — such  as  that 
defendant  had  been  lawfully  put  in  possession  under  a  writ  of 
habere  facias  possessionemj  against  this  very  plaintiff  And  that 
if  plaintiff  had  again  intruded  himself  into  the  land,  with  a  view 
to  harrass  the  defendant  by  again  driving  him  to  his  action,  it 
vras  well  calcplated  to  excite  and  irritate  him.  That  the  manner 
of  plaintiff's  taking  possession  ought  to  be  regarded  in  the  same 
light. — But  that  if  plaintiff  had,  bona  fide,  undertaken  to  take 
possession  for  Stephenson,  his  conduct  was  less  odious  and  repre- 
hensible, particularly  as  it  was  admitted  that  Stephenson's  title 
had  never  been  decided,  and  was  still  asserted.  I  do  not  under- 
stand the  defendant's  second  ground.  I  characterised  the  posses- 
sion of  all  the  parties  as  well  as  I  could,  and  admonished  the  jury 
against  the  influence  of  passionate  appeals  to  their  feelings,  on  ac* 
count  of  the  treatment  of  plaintiff's  wife.  Indeed,  I  endeavored 
to  control  the  current  which  I  saw  setting  against  the  defendants* 
as  far  as  I  could  well  do  so,  by  admonition  and  an  appeal  to 
the  judgment  of  the  jury."  The  jury  found  a  verdict  for  plaintiff 
of  nine  hundred  doUars. 

Defendants  appeal,  and  now  move  for  a  new  trial  on  the 
following  grounds :  1.  For  misdirection  to  the  jury  in  this,  that 
his  honor,  the  presiding  judge,  charged  the  jury,  that  the  action 
was  to  be  considered  as  for  the  recovery  of  damages  for  injuries 
to  the  person,  rather  than  to  the  possession  of  the  plaintiff  2. 
Because  his  honor  erred  in  charging  the  jury,  that  the  possession 
of  the  defendant,  Hugh  Muldrow,  was  not  in  question.  3. 
Because  the  jury  disregarded  the  evidence,  and  found  contrary 
thereto  in  this,  that  although  it  was  proven  that  defendant, 
Muldrow,  was  in  possession  of  the  loctis  in  quo,  and  the  plaintiff 
trespassed  on  him,  yet  they  found  for  the  plaintiff.  4.  Because 
the  jury  found  contrary  to  the  evidence  in  this,  that  when  there 
was  no  evidence  to  prove  that  plaintiff  was  the  tenant  of  T. 
Stephenson,  the  jury  assumed  that  fact ;  which  assumption  was 
necessary  to  their  finding — the  plaintiff  being  clearly  a  trespasser 
upon  Muldrow,  without  even  an  excuse,  until  his  tenancy  to 
Stephenson  was  established.  5.  Because  the  damages,  found  by 
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the  jury,  are  efMmumn:  and  the  finding  in  other  respects  contrary 
to  law  and  evidence. 

CuBiA,  per  BuTLKK,  J.  Before  we  can  subject  the  rights  <^  the 
parties  in  this  case  to  the  legal  principles  by  which  they  are  to 
be  governed,  we  must  state  the  legal  positions  which  they  occu- 
pied towards  each  other  on  the  trial  below.  Several  years 
before  the  alleged  trespass,  the  plaintiff  Jones  had  been  in  pos- 
sesnon  of  the  premises,  as  the  tenant  of  one  J.  Gee.  Either 
denying  Gee's  title  or  wilfully  holding  over  after  the  termination 
of  his  lease,  Jones  refused  to  deliver  possession,  and  Gee,  in  the 
first  instance,  and  his  heirs  afterwards,  brought  an  action  of 
tzespass  to  try  title  against  him.  A  recovery  was  had,  on  the 
ground  that  Jones  had  entered  upon  the  land  as  the  tenant  of 
Gee,  and  could  not  be  permitted  to  claim  against  the  title  of  his 
landlord.  Whether  Jones  had  acquired  any  right  from  Stephen- 
son during  his  tenancy  did  not  appear.  By  a  wise  and  salutary 
principle  of  the  law,  he  was  bound  by  his  relation  to  the  landlord 
under  whom  he  had  entered,  and  was  not  permitted  to  defeat  his 
title,  by  any  undue  advantage  which  he  had  acquired  whilst  he 
was  in  possession.  When  therefore  a  verdict  was  recovered 
against  him,  and  he  was  removed  from  the  possession  of  the  land 
in  question,  by  a  writ  of  habere  facias  possessionem^  (which  was 
proved  to  have  been  done  by  the  sheriff,)  he  was  divested  of  all 
advantages  which  he  had  acquired  before  the  verdict;  unless 
indeed  he  had  acquired  a  perfect  paramount  title  to  the  land  by 
purchase  or  legal  transfer  from  another.  In  such  case  he  would 
run  no  hazard  in  asserting  his  right  as  plaintiff  in  an  action 
against  any  one  in  possession ;  or  by  setting  it  up  after  giving  his 
landlord,  under  whom  he  had  entered,  due  notice  of  his  adverse 
possession  and  title  after  the  termination  of  his  contract  as  tenant. 
It  would  seem  that  he  did  neither. 

The  present  defendant,  Muldrow,  purchased  from  the  heirs  of 
Gree,  and  is  invested  with  all  their  title  ;  and  is  entitled  to  claim 
all  the  advantages  which  they  could  have  done,  were  they  now 
in  his  situation.  He  would  have  a  right  to  hold  possession 
against  Jones,  as  to  any  right  that  was  previously  adijudicated 
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against  him.  As  soon  as  Muldrow  purchased,  he  put  a  tenant 
(Mrs.  Woods)  on  the  land.  She  continued  on  it  about  a  year, 
and  at  the  termination  of  her  lease,  on  Saturday  evening,  she  left 
the  actual  occupation  of  the  house ;  leaving  on  the  premises,  how- 
ever, some  articles,  such  as  com,  poultry,  &c.  On  Sunday  mom* 
ing,  the  plaintiff,  Jones,  took  possession  of  the  house.  This  was 
some  time  in  the  first  part  of  January.  Two  or  three  weeks  after- 
wards, the  defendants  went  to  the  pfaice  and  unroofed  the  house, 
and  remained  in  it  until  the  plaintiff  was  removed  by  the  order 
of  magistrates  and  fireeholders.  He  now  brings  this  action  for  a 
trespass  on  his  rights  whilst  he  was  in  possession;  and  the  ques- 
tion is  made-^had  he  in  iact  any  such  right  as  would  entitle  him 
to  recover  for  a  violation  of  it,  by  the  conduct  of  the  defendant, 
who  assumed  to  be  the  true  owner  of  tfie  land?  If  the  plaintiff 
took  possession  of  the  land  in  right  of  himself,  it  is  evident  that 
he  has  no  title  to  sustain  him.  His  wife,  at  the  time  of  the  tres- 
pass, and  he,  afterwards,  alleged  that  they  held  under  one  Ste- 
phenson. This  is  a  mere  naked  assertion,  and  although  it  would 
go  to  show  the  character  of  the  possession,  as  between  Stephen- 
son and  the  plaintiff,  or  any  one  claiming  under  Stephenson,  it  is 
not  competent  evidence  to  aflfect  the  adverse  title  of  the  defendant 
Taken  in  the  connexion  in  which  it  was  made,  it  is  but  the  de- 
claration of  one  excusing  his  trespass  or  conduct  by  making  tes- 
timony for  himself.  The  plaintiff  must  therefore  be  regarded  as 
having  gone  on  the  place  by  virtue  of  his  own  title,  which  divests 
him  of  all  right,  and  leaves  him  in  the  attitude  of  a  naked  tres- 
passer, who  had  secretly  intmded  himself  on  the  possessiiHi  of 
the  apparent,  and  (for  aught  that  this  court  can  say,)  the  rightful 
owner.  He  occupies  the  position  of  one  who  has  wrongfully  dis- 
seised the  rightful  owner,  and  brings  his  action  against  him  for  a 
trespass,  because  of  a  re-entry  with  violence.  This  brings  up 
the  legal  question,  which  is  fairly  involved.  In  the  contest,  the 
defendant  occupies  the  vantage  ground  of  being  the  owner  of  the 
land ;  and  the  plaintiff  has  no  other  right  than  a  naked  possession, 
founded  upon  clandestine  intrusion.  Every  owner  of  a  freehold 
has  a  right  to  use  his  own  estate  as  he  pleases,  provided  he  does 
not  abuse  his  right  to  the  prejudice  of  another,  or  violate  the  peace 
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of  the  ccNintry,  in  the  manner  of  asserting  and  maintaining  such 
right  One  may  very  well  render  himself  liable  to  an  indictment 
to  the  state^  for  a  forcible  entry  and  detainer,  by  taking  possession 
of  his  own  land ;  as  where  he  does  so  with  violence  and  a  multi- 
tude of  people,  when  he  woald  not  be  answerable  for  damages  to 
a  trespasser,  whom  he  had  forcibly  removed  from  it  No  one  has 
a  right  to  recover  damages  for  a  trespass  to  land  who  has  no  right 
or  interest  in  it  Damages  are  given  to  compensate  for  an  injury 
to  some  legal  right  What  r^ht  has  a  naked  trespasser  on  land, 
into  the  occupancy  of  which  he  voluntarily  intrudes  himself  7  He 
has  a  ri^t  to  claim  an  e^^emption  from  personal  violence,  but  no 
right  to  claim  redress  fo^  an  encroachment  on  his  possession.  The 
legal  {HToposition  is,  that  the  true  owner  of  a  freehold  has  a  right 
to  take  possession  of  it,  subject  (xily  to  his  liability  to  be  indicted 
fixr  a  Iweach  of  the  peace,  fo^  some  criminal  oflence  prohibited  by 
the  laws  of  the  state ;  but  cannot  be  made  answerable  to  damages 
for  dispossessing  a  trespasser  divested  of  all  title.  This  propo- 
sition is  sustained  by  elementary  authorities,  and  many  adjudicated 
cases :  3  Blac.  Ck>m.,  210 ;  8  Barn.  &  Cres.,  4 ;  7  T.  R.,  43|— 
The  caie  quoted  from  4  Johns.  R.  157,  of  Hyatt  v.  Wood,  is  ex- 
actly in  point  The  case  stated  is,  ^  that  if  a  person  having  a 
possessory  title  to  land  enters  by  force  and  turns  out  a  person  who 
has  a  naked  possession  only,  the  latter  cannot  maintain  trespass 
against  the  person  so  entering  under  color  of  title ;  and  if  a  per- 
son having  a  legal  right  of  entry  on  land  enters  by  force,  though 
he  may  be  indicted  for  a  breach  of  the  peace,  yet  he  is  not  liable 
to  a  private  action  of  trespass  for  damages,  at  the  suit  of  the  per- 
son who  has  no  right  and  is  turned  out  of  possession* — ^The  case 
of  Myers  v.  Myers,  1  M'Cord.  806,  is  also  in  point,  and  may  be 
regarded  as  obligatory  authority  on  this  court 

I  have  only  sgoken  of  the  apparent  position  of  the  parties  on 
the  last  trial :  such  may  not  be  their  real  position.  The  plaintiS^ 
Jones,  alleges  that  he  holds  under  Stephenson,  and  that  Stephen- 
son has  the  paramount  title  to  the  land.  If  he  can  make  this  ap- 
pear on  another  trial,  he  will  occupy  a  strong  position ;  he  will 
not  only  have  the  advantage  of  actual  possession,  but  he  will  be 
fortified  with  the  right    He  will  then  be  entitled  to  the  protection 
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secured  by  the  ^w  to  freehold  and  habitation.  His  right  to 
damages  will  be  disputed  by  none ;  and  what  should  be  their 
amount,  must  very  much  depend  on  the  motives  and  purposes  of 
the  defendants :  these  will  no  doubt  be  understood  by  the  jury. 

The  final  decision  of  this  case  depends  on  another  question, 
upon  which  it  is  necessary  to  deliver  the  judgment  of  the  court 
Has  a  defendant  a  right,  in  an  acti<m  quare  clausum  fregU^  to 
justify,  under  the  plea  of  the  general  issue,  by  showing  title  in 
himself  to  the  freehold  ?  Upon  looking  into  the  authorities  on  the 
subject,  we  are  satisfied  that  he  can.  The  question  has  never 
been  decided  in  this  state,  but  the  English  and  New- York  authori- 
ties are  full  and  explicit  on  the  point  In  the  case  of  Dodd  v. 
Kyffin,  7  T.  R.  350,  it  was  decided  that  a  defendant  may  give 
evidence  of  title  under  the  general  issue  in  such  action.  In  the 
case  of  Argent  v.  Durant,  the  point  came  up  again,  and  was  fiilly 
argued :  the  conclusion  of  the  coml  was,  that  a  defendant  could 
give  evidence  of  Uberum  tenementum^  under  the  general  issue — 
8  T.  R.  403.  The  question  seemed  to  have  been  conceded  in  the 
calie  of  Hyatt  v.  Wood,  quoted  above,  from  4  J.  R.  157 ;  and  it 
may  now  be  regarded  as  settled  in  this  state.  From  this  it  will 
follow,  that  both  parties  on  another  trial  will  be  at  liberty  to  go 
into  evidence  of  title.  The  question  of  damages,  therefore,  must 
very  much  depend  on  the  rights  of  the  parties. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  CXNeaix,  Evans,  and  Eabls,  Justices,  concurred. 

Gantt,  J.  I  dissent  in  this  case  fi-om  the  opinion  delivered. 
Possession  is  sufficient  to  support  the  action  of  trespass :  see 
Gambling  v.  Prince,  2  N.  &  M'C.  139.  If  the  defendant,  Mul- 
drow,  had  been  disseised  in  fact,  the  law  furnished  him  with  an 
adequate!  remedy  to  be  restored  to  the  possession  without  re- 
sorting to  violence,  such  as  was  shown  here,  and  which  the  law 
abhors. — I  think  the  verdict  should  stand. 

SirmnSf  for  the  motion. 
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• 

This  was  an  action  brought  by  tbe  plainti^  Archer^  against  the  defendant 
afi  SheriflS  for  an  alleged  trespass,  in  taking  out  of  his  possession  a  negro 
woman,  named  Sarah,  and  her  two  chDdren,  and  selling  them,  as  the 
property  of  one  Van.  Lawhorit  under  a  judgment  and  execution  against 
the  latter,  in  favor  of  one  Cherry,  It  appeared  that  Sarah  was  originally 
the  property  of  Archer ;  that  Van.  Lawhon  married  the  plaintiff's  daugh- 
ter, and  that  soon  after  his  marriage,  he  removed  from  Archer's,  where  he 
had  previously  resided,  and  that  Sarah  went  wjth  him,  and  continued  in 
his  possession  up  to  a  short  tine  before  the  levy,  with  all  the  usual  indi- 
cations of  ownership.  Cherry  was  previously  a  partner  of  Van.  Lawhon's, 
and,  after  the  dissolution  of  the  copartnership,  a  creditor  to  a  considerable 
amount,  for  which  he  took  Van.  Lawhon's  note,  and  subsequently  a  con- 
fesnon  of  judgment,  upon  which  the  execution  issued  under  which  the 
property  was  sold.  The  jury  fofiind  a  verdict  for  the  defendant,  and  the 
court  refused  to  grant  a  new  trial. 

In  the  opinion  expressed  in  this  case,  the  court  say  *'  Arclier  had  been  the 
owner  of  the  negroes  at  one  time,  and  to  divest  him  of  his  title,  it  was 
necessary  the  defendant  should  have  shown  some  contract  whereby  his 
title  had  been  transferred  to  Van.  Lawhon,  «r  that  he  had  done  some  act, 
by  means  cf  which  Van.  Lawhon*s  creditors  had  been  deceived  and  de- 
frauded. In  this  case,  the  possession  of  Van.  Lawhon,  as  proved  was  such 
as  would  in  law  be  construed  a  gift,  even  in  a  oontroversy  between  him 
and  Archer,  but  for  the  fact  which  was  proved  mainly  by  Van.  Lawhon 
himself,  (who  was  a  witness  in  the  case,)  that  the  negro  came  into  his 
possession  as  a  loan  ;  others,  however,  who  knew  nothing  of  this  under- 
standing between  the  parties,  had  a  right  to  regard  Van.  Lawhon  as  the 
owner." 

I  take  it  to  be  well  settled  by  a  number  of  decisions,  that  if  Van.  Lawhon, 
thus  in  possession,  acquired  a  credit  upon  the  faith  and  confidence  that 
Sarah  and  her  children  belonged  to  him,  a  creditor  who  trusted  under 
these  circumstances,  had  a  right  to  sul^ect  the  property  to  the  payment 
of  his  debt — Per  Evans,  J. 

But  to  entitle  a  creditor  to  this  position  in  such  a  case,  it  should  be  made  to 
appear,  1st,  that  he  is  a  subsequent  creditor  without  notice ;  and,  2d,  that 
he  trusted  his  debtor  on  the  faith  and  beUef  that  the  property  was  hie. — 
Per  Evans,  J. 

Before  EVANS,  /.,  at  Anderson,  Fall  Term,  1838. 

The  points  made  in  this  case,  and  the  facts  upon  which  they 
Vol.  L— 10 
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depend,  will  appear  from  the  report  of  the  case  made  by  his 
honor,  the  presiding  judge,  which  is  as  follows :  "  This  was  an 
action  against  MTall,  as  sheriff,  for  a  trespass  in  selling  a  negro 
woman,  named  Sarah,  and  her  two  children,  taken  out  of  the 
plaintiff's  possession,  and  sold  as  the  property  ot  Van.  A. 
Lawhon,  who  married  Lucretia,  the  plaintiff's  daughter.  One 
Samuel  Cherry,  a  creditor  of  Lawhotfs,  was  the  real  defendant 
Sarah  was  originally  the  property  of  Archer,  and  the  sole  que»* 
tion  was,  whether  he  had  ever  parted  from  his  ri^t  of  property, 
so  as  to  subject  her  to  the  debts  of  Van.  A.  Lawhon.  There 
were  many  witnesses  examined  on  both  sides,  on  the  question 
whether  Archer  had  or  had  not  given  Sarah  to  his  daughter 
before  her  marriage.  The  evidence  consisted  mostly  of  declara- 
tions, which  Archer  had  made  to  various  persons ;  but  this 
branch  of  the  case,  it  is  unnecessary  to  report*  I  thought,  my- 
self, the  gift  was  not  made  out  satisfactorily,  and  it  was  very 
clear  the  decision  of  the  jury  on  this  part  of  the  case  was  in 
favor  of  the  plaintiff.  All  the  difficulties  of  the  case  arose  out 
of  Archer*s  conduct,  subsequent  to  the  marriage  of  his  daughter ; 
and  as  the  grounds  in  the  notice  relate  to  errors  in  the  charge, 
on  this  branch  of  the  case,  it  will  be  necessary  to  state  it  some- 
what in  detail.  Van.  A.  Lawhon  was  married  in  June,  1831. 
He  resided  with  Archer  until  December,  1832.  During  this 
time,  Sarah  nursed  his  child,  and  some  of  the  witnesses  said  he 
seemed  to  exercise  more  authority  over  her  than  any  of  the 
other  negroes.  After  Van.  A.  Lawhon  removed  from  Archer's, 
Sarah  went  with  him,  and  continued  in  his  possession  up  to  a 
short  time  before  the  levy,  with  all  the  usual  indications  of  owner- 
ship. At  public  times,  the  girl  was  at  Archer's  for  a  few  days, 
and  on  one  occasion,  she  was  sent  there  on  account  of  some 
suspicions  against  her,  connected  with  the  death  of  Van.  A. 
Lawhon's  child.  The  evidence,  independent  of  the  testimony  of 
Lawhon  and  his  wife,  was  such  as  to  establish  the  gift  after 
marriage,  but  from  their  statement,  it  appeared  to  have  been 
considered  by  both  parties  as  a  loan.  Cherry,  the  creditor,  at 
whose  suit  the  negro  was  sold,  was  a  merchant  at  Pendleton. 
Van.  A.  Lawhon  had  been  his  clerk  for  many  years,  and  was 
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greatly  confided  in ;  soon  after  the  establidunent  of  the  court  for 
Anderson,  they  entered  into  copartnership,  in  a  store  to  be  es- 
tablished at  Anderson  village,  which  continued  up  to  January, 
1833.  By  the  terms  of  dissolution,  dated  31st  January,  1833, 
Lawhon  agreed  to  pay  Cherry  $8000,  and  to  discharge  all  the 
outstanding  debts ;  in  consideration  of  which,  Cherry  released  to 
him  all  his  interest  in  the  eflfects  of  the  copartnership.  Van.  A. 
Lawhon  did  not  perform  his  part  of  the  agreement,  and  Cherry 
was  compelled,  as  one  of  the  firm,  to  pay  $4708,  for  which,  on 
the  1st  July,  1835,  he  took  Van.  A.  Lawhon's  notes,  upon  which 
there  was  a  confession  of  judgment  the  20th  February,  1836»  a 
levy  in  August,  and  sale  in  September  of  the  same  year,  when 
the  notes  were  given.  Cherry  took  a  mortgage,  to  secure  the 
payment ;  which  was  afterwards  given  up.  In  this  mortgage, 
Sarah  was  included ;  but,  according  to  Lawhon's  evidence,  at 
Cherry's  request,  and  with  a  knowledge  on  the  part  of  Cherry 
that  he  did  not  claim  her  under  any  gift  from  Archer. 

In  my  charge  to  the  jury,  on  this  part  of  the  case,  I  said  Cherry 
stood  in  the  position  of  a  subsequent  creditor,  without  notice  of 
Archer's  claim.  If  a  father,  on  the  marriage  of  his  child,  put 
property  into  the  child's  possession,  where  it  remained  under 
such  circumstances  as  ordinarily  attend  a  gift,  a  subsequent  pur- 
chaser or  creditor  would  have  a  right  to  subject  the  property  to 
his  contracts,  although  as  between  the  parent  and  child,  it  would 
amount  only  to  a  loan,  and  therefore,  if  Cherry  knew  that  Sarah 
was  in  Van.  A.  Lawhon's  possession  at  the  time  he  sold  out  his 
interest  in  the  store,  and  at  that  time  he  had  not  any  notice  of 
Archer's  claim,  then  the  jury  ought  to  find  for  the  defendant  I 
explained  to  them  the  reasons  of  this  principle  of  law,  that  a 
creditor  had  a  right  to  look  to  all  the  property  of  which  his 
debtor  was  the  ostensible  owner,  for  the  satisfaction  of  his  debt ; 
and  it  would  be  a  fraud  to  allow  a  third  person  to  set  up  a  secret 
agreement,  to  defeat  the  legal  presumption  of  title  in  the  debtor, 
arising  out  of  the  facts  of  the  case.  I  put  Cherry's  right  to  sub* 
ject  this  property  to  the  payment  of  his  debt,  expressly  on  the 
ground,  he  was  a  subsequent  creditor,  without  notice,  and  that  he 
knew  the  negro  was  in  Lawhon's  possession,  and  therefore  might 
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be  presumed  to  have  trusted  him  on  the  faith  of  it  I  did  not 
charge  the  jury  as  stated  in  the  2d  and  5th  grounds,  that  if 
Cherry  trusted  Lawhon,  not  on  the  &ct  that  Sarah  was  in  his 
possession,  but  on  the  confidence  which  he.  Cherry,  had  in  Law- 
hon,  without  reference  to  Sarah,  then  they  might  find  for  the 
plaintiiE  If  there  had  been  evidence  that  Cherry  did  not  trust 
Van.  A.  Lawhon  on  the  faith  of  the  property,  I  should  have 
thought  the  plaintifif  entitled  to  recover,  because  Cherry  would 
not  be  defrauded  by  taking  away  the  fund  upon  the  fiuth  of 
which  he  had  given  credit — But  to  deprive  Cherry  of  this  means 
of  satisfying  his  debt,  the  fact  that  he  had  not  trusted  to  it  should 
be  made  out  by  proof,  and  not  by  conjecture.  I  did  not  therefore 
think  it  right  to  encumber  the  jury  with  legal  propositions  about 
which  there  was  no  proof. — If  I  was  wrong  in  this,  a  new  trial 
i^hould  be  granted.  My  opinion,  as  distinctly  expressed,  was,  if 
Cherry  knew  that  Sarah  was  in  Lawhon's  possession,  under  the 
circumstances  before  stated,  he  had  a  right  to  look  to  her  as  a 
means  of  ^tisfying  his  debt,  and  in  the  absence  of  any  satis- 
factory proof  to  the  contrary,  should  be  presumed  to  have  trusted 
Lawhon  on  the  faith  of  this,  as  well  as  his  other  property."  The 
verdict  was  for  the  defendant 

The  plaintiff  gave  notice  of  an  appeal  and  now  moves  the 
court  of  appeals  for  a  new  trial  on  the  following  grounds:  1. 
Because  the  court  charged  the  jury  in  the  following  words:  "If 
Cherry  knew  Lawhon  had  the  woman  Sarah  in  possession  at  the 
time  he  sold  out  his  interest  in  the  store — and  if  he  did  not  have 
notice  of  Archer's  claim,  then  you  should  find  for  the  defendant 
2.  Because  the  judge  did  not  instruct  the  jury  that  if  Cherry 
gave  credit  to  Lawhon,  on  the  confidence  he  had  in  him,  inde- 
pendent of  the  woman  Sarah,  then  that  they  might  find  for  the 
phtintifT.  3.  Because  there  was  no  proof  whatever  that  Cherry 
at  the  time  of  the  sale  of  the  store  interest,  knew  that  Lawhon 
had  Sarah  in  possession  at  that  time.  4.  Because  the  court 
required  the  jury  to  be  satisfied  that  Archer  gave  notice  of  his 
claim  to  Cherry,  or  that  he  knew  of  plaintiff's  claim,  before  they 
could  find  for  plaintiflf,  if  he  knew  at  the  time  of  the  sale  of  the 
possession  of  Sarah  by  Lawhon.    5.  Because  the  court  did  not 
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charge  the  jury  that  the  true  question  was,  ^whether  or  not 
Cherry  gave  the  credit  to  Lawhon,  on  the  faith  of  Sarah  and 
her  children,  or  upon  the  confidence  he,  Cherry,  had  in  Lawhon, 
without  reference  to  Sarah ;  but  held  the  plaintiff  bound  to  prove 
that  Cherry  did  not  know  of  the  possession  of  Sarah  by  Lawhon, 
or  that  Archer  should  show  at  the  dissolution  notice  to  Cherry  of 
his  claim  by  Sarah.  6.  Because  the  verdict  is  contrary  to  law 
and  the  weight  of  evidence  in  the  case. 

CuBiA,  per  Evans,  J.  To  understand  what  was  the  charge 
to  the  jury,  it  will  be  necessary  to  state  my  views  of  the  law, 
applicable  to  the  case  made  by  evidence.  Archer  had  been  the 
owner  of  the  negroes  at  one  time,  and  to  divest  him  of  his  title, 
it  was  necessary  the  defendant  should  have  shown  some  contract 
whereby  his  title  had  been  transferred  to  Lawhon,  or  that  he  had 
done  some  act  by  means  of  which  Lawhon's  creditors  had  been 
deceived  and  defirauded.  This  last  point  alone  it  is  necessary  to 
consider.  This  question  involves  two  distinct  propositions:  1st, 
Has  Cherry,  the  creditor  of  Lawhon,  been  defrauded  1  2d,  has 
this  been  accomplished  by  reason  of  any  act  of  Archer's  ?  In 
this  case,  the  possession  of  Lawhon  as  proved,  was  such  as  would 
in  law  be  construed  a  gift  even  in  a  controversy  between  him 
and  Archer,  but  for  the  fact  which  was  proved  mainly  by  Law- 
hon himself,  that  the  negro  came  into  his  possession  as  a  loan; 
others  however  who  knew  nothing  of  this  understanding  between 
the  parties,  had  a  right  to  regard  Lawhon  as  the  owner.  Strictly 
speaking,  Lawhon  held  the  negro  as  a  loan,  but  his  possession 
was  such  as  held  him  out  to  the  world  to  be  the  true  owner  of 
the  property.  I  take  it  to  be  well  settled  by  a  number  of  de- 
cisions, that  if  Lawhon,  thus  in  possession,  acquired  a  credit  upon 
the  faith  and  confidence  that  Sarah  and  her  children  belonged  to 
him,  a  creditor  who  trusted  under  these  circumstances,  has  a  right 
to  subject  the  property  to  the  payment  of  his  debt  In  this  view 
of  the  case,  it  is  wholly  immaterial  whether  Archer  intended  to 
defiraud  or  not,  and  in  justice  to  him  I  ought  to  say  no  such  impu- 
tation was  cast  on  him  at  the  trial.  It  is  sufficient  that  the 
creditor  has  been  deceived,  and  that  such  deception  has  been 
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the  result  of  Archer*s  pennittiDg  Lawhon  to  have  the  negro  in 
his  possession,  under  such  circumstances  as  would  authorise 
others  to  believe  he  was  the  owner.  But  to  give  ai  creditor  the 
right  to  subject  Archer's  property  to  the  payment  of  Lawhon's 
debts,  it  must  be  made  to  appear  that  such  creditcx*,  in  truth 
and  in  fact,  would  be  defrauded,  if  Archer  were  allowed  to  ab- 
stract these  negroes  from  the  fund  to  which  the  creditor  had  a 
right  to  look  for  payment  when  Lawhon  became  his  debtor. 
To  place  Lawhon's  creditor  in  this  position,  I  think  it  should  be 
made  to  appear  to  the  satisfaction  of  the  jury :  1st.  That  he  is  a 
subsequent  creditor  without  notice,  for  if  his  debt  had  been  con- 
tracted before  the  property  went  into  Lawhon's  possession,  or  if 
he  knew  the  property  was  a  loan  and  not  a  gift,  there  is  no 
pretence  to  say  he  trusted  on  the  faith,  that  Lawhon  was  the 
own^r,  or  had  been  deceived  by  his  apparent  ownership.  I  do 
not  say  the  notice  to  the  creditor  should  be  explicit  notice,  such 
as  is  required  by  the  case  of  Tait  v.  Crawford,  to  dispense  with 
the  recording  of  deeds.  But  to  deprive  a  creditor  of  his  position 
as  a  subsequent  creditor,  some  evidence  must  be  given  to  satisfy 
the  jury  that  he  did  know,  or  by  the  exercise  of  ordinary  dili- 
gence he  might  hiave  known,  that  Lawhon's  possession  was  a 
mere  loan.  2d.  That  the  creditor  trusted  Lawhon  on  the  faith  and 
belief  the  property  was  his.  This  is  a  question  of  fact,  and  no 
definite  rules  can  be  laid  down  as  to  the  evidence  necessary  to 
establish  it  The  jury  must  be  left  to  draw  their  conclusions 
from  all  the  facts  given  in  evidence.  On  the  trial,  I  illustrated 
this^  position  by  saying,  if  Cherry  did  not  know  that  the  negroes 
were  in  Lawhon's  possession,  he  could  not  have  trusted  him  on 
the  faith  that  he  was  the  owner.  So,  also^  I  would  say,  if  the  jury 
were  satisfied  from  any  other  fiict  proved  on  the  trial,  that  Cherry 
had  not  been  deceived  by  Lawhon's  apparent  ownership,  or  had 
not  trusted  him  in  reference  to  this,  as  well  as  the  other  property 
in  his  possession,  then  these  negroes  of  Archer's  ought  not  to  be 
subject  to  Lawhon's  debts. 

I  have  thus,  as  intelligibly  as  I  can,  endeavored  to  explain  and 
illustrate  the  principles  of  law  which  apply  to  the  case.  I  in- 
tended to  charge  the  jury  in  conformity  with  the  opinions  herein 
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expTeased.  The  counsel  for  the  plaintiff,  in  whose  candor  I  have 
confidence,  think  I  was  misunderstood.  If  I  could  believe  so,  I 
would,  without  hesitancy,  agree  to  a  new  trial.  Upon  a  careful 
review  of  my  notes  of  the  charge,  I  am  satisfied  the  legal  prin- 
ciples were  fiilly  explained  and  understood  by  the  jury. — The 
motion  is  therefore  refused. 

Gautt,  RiGHARDsoif,  Butler,  Earls  and  O'Nball,  Justices, 
ooDCuned. 

Whitner  and  Henry ^  for  the  motion. 
TouTig  and  Perry ^  contra. 


Naihahibl  Gnrr,  A.  V.  Jbtbr,  and  William  Moorb  v.  Jamkb 

RODGBRS. 

JameB  Dugan,  by  deed  dated  the  8d  of  April,  1882,  gave  to  Robert  M'Dan* 
iel,  Nathamel  Gist,  Argulons  Jeter  and  William  Moore,  a  laige  estate, 
consistiog  of  lands,  negroes,  stock  and  debts,  to  be  equally  divided  among 
ihem:  ''to them  and  their  heirs  forever;  provided,  nevertheless,  that 
the  above-named  Robert,  Nathaniel,  Argulous  and  William  pay  all  my 
jost  debts,  and  funush  myself  and  my  beloved  wife,  Frances,  each,  with 
two  hundred  dollars  annually,  to  commence  from  this  day."  The  property 
went  into  the  possession  of  the  donees,  and  James  Dugan  had  been  dead 
some  years.  The  plaintifis  in  this  case,  the  donees  under  the  deed  of 
James  Dugan,  found  among  his  papers  an  instrument  of  writing,  in  these 
words :  "  Received  of  James  Dugan  three  negroes,  say  Judy,  Harriet, 
and  Mary,  for  the  special  benefit  of  Park  Dugan's  children ;  that  is  to 
say,  Mary  J.  Dugan,  Jane  J.  Dugan  and  Eliza  M.  Dugan,  for  the  ave 
right  to  said  property.  Witness  my  hand  and  seal,  this  9th  Jan'y,  1830. 
(Signed)  James  Bodgers,  Test,  J.  M.  Smith.  Price,  Judy,  tiSO— Har- 
riet, 8300— Mary,  8200=:  8960."  After  the  death  of  James  Dugan, 
the  plaintifis  required  of  Rogers  a  note  for  the  price  of  the  negroes,  which 
he  gave.  The  present  action  was  on  the  note,  which  Rodgers  (who  was 
the  8tep-&ther  of  Park  Dugan's  children,  and  their  guardian,)  contended 
he  ought  not  to  pay,  because  the  negroes  were  given  by  James  Dugan  to 
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Park  Dugan's  children.  The  main  question  in  the  case  was,  whether 
the  negroes  had  been  so  given  ?  To  explain  the  transaction,  and  to 
prove  that  there  was  no  gifU  Mrs.  Dugan,  the  widow  of  James  Dugan, 
was  offered  as  a  witness,  by  the  plaintiff  She  was  objected  to,  and  the 
objection  sustained  in  the  court  below,  on  the  ground  of  interest  Held, 
on  a  motion  for  new  trial  in  this  court,  that  Mrs.  Dugan  was  a  competent 
witness,  and  that  her  testimony  should  have  been  received,  and  a  new  trial 
granted  on  that  ground. 

Where  the  interest  of  a  witness  is  of  a  doubtful  nature,  it  goes  to  the  credit, 
and  not  to  the  competency.  A  party  has  such  a  direct  and  immediate 
interest  as  will  disqualify  him,  when  the  necessary  legal  consequence  of 
the  verdict  will  be  to  better  his  situation,  either  by  securing  an  advantage 
or  repelling  a  loss :  he  miLst  be  a  gainer  or  loser  by  the  event, 

I  cannot  see  that  Mrs.  Dugan  will  be  a  gainer  or  loser  by  the  event  of  this 
suit  It  is  htiiely  possible  that  the  loss  of  this  fund  will  endanger  the  pay- 
ment of  her  annuity. — Per  Evans,  J. 

Before  GANTT,  /.,  at  Union,  Fall  Term,  1838. 

This  case  came  up  on  a  motion  for  a  new  trial.  His  honor, 
the  presiding  judge  before  whom  the  cause  was  tried,  makes  the 
following  report :  *'  This  was  an  action  of  debt  on  two  sealed 
notes — one  for  8460,  the  other  for  8950 — both  bearing  date  the 
4th  March,  1833 ;  and  the  only  question  growing  out  of  the  case 
respects  the  consideration  of  the  note  for  8950,  it  being  admitted 
that  the  plaintiffs  were  entitled  to  recover  on  the  note  for  8460. 

The  note  of  8950  was  obtained  by  the  plaintiffs  of  the  defend- 
ant, under  the  following  circumstances :  James  Dugan,  during 
his  life,  acquired  a  considerable  property,  and  having  no  children, 
he  conveyed  all  his  estate  by  deed  to  the  plaintiffs,  who  had  inter- 
married with  his  step-daughters,  the  children  of  his  wife  by  a 
former  husband.  Thus  entitled  to  the  estate  of  James  Dugan, 
they  found  among  his  papers  a  written  instrument,  of  which  the 
following  is  an  exact  copy:  "Received  of  James  Dugan,  three 
negroes — say  Judy,  Harriet,  and  Mary;  for  the  special  benefit  of 
Park  Dugan's  children — that  is  to  say,  Mary  J.  Dugan,  Jane  J, 
Dugan,  and  Eliza  M.  Dugan,  for  the  ave  right  to  said  property. 
Witness  my  hand  and  seal,  this  9th  January,  1830.  (Signed) 
James  Rodgers.  Test,  J.  M.  Smith.  Price,  Judy,  $450 — Har- 
riet, $300— Mary,  $200=  $950.''    On  the  back  of  the  foregoing 
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instrument,  is  endorsed  the  following :  ^  Received  of  James  Rod- 
gers,  a  note  of  hand  payable  the  1st  day  of  January,  1834,  draw- 
ing interest  from  the  9th  day  of  January,  1830,  in  payment  for  the 
within  named  negroes,  at  8950  00.  Given  under  our  hands  and 
seals,  this  4th  day  of  March,  1833.  (Signed)  William  Moore, 
Nath'I.  Gist,  A.  V.  Jeter,  Rob't  M'DanieL" 

^  Park  Dugan  was  the  brother  of  James  Dugan,  both  sons  of 
Thomas  Dugan,  deceased.  James  Dugan  was  the  executor  of 
Thomas  Dugan ;  and  it  appeared  in  evidence,  that  the  negroes 
mentioned  in  the  receipt  of  Rodgers  to  the  plaintiffs,  constituted  a 
part  of  the  estate  of  Thomas  Dugan.  James  Rodgers  married 
the  widow  of  Park  Dugan,  and  was  appointed  guardian  of  Park 
Dugan's  children*  The  paper  signed  by  James  Rodgers,  was 
written  by  James  Dugan ;  and  whether  it  was  designed  as  a  gift 
of  the  negroes,  to  the  children  of  his  deceased  brother,  or  a  sale  of 
them,  was  the  question.  From  the  evidence  furnished,  and  the 
charge  of  the  court,  the  verdict  was  for  the  defendant,  as  respects 
the  8950  note ;  and  I  thought  the  verdict  a  righteous  and  proper 
one. — The  evidence  I  enclose,  to  be  inspected,  if  necessary :  the 
important  &cts  made  to  appear  by  the  evidence,  and  to  which  I 
attached  importance,  were  that  the  negroes  mentioned  in  the  re- 
ceipt of  Rodgers  to  James  Dugan,  belonged  to  the  estate  of  Thom- 
as Dugan ;  that  Park  Dugan  was  one  of  his  representatives,  and 
that  James  Dugan  was  executor  of  Thomas  Dugan. 

The  counsel  for  the  defendant  contended,  that  the  receipt  signed 
by  Rodgers  evidenced  nothing  more  than  that  he  had  received 
the  negroes  mentioned  therein,  as  belonging  to  the  children  of 
Park  Dugan.  For  the  plaintiffs,  it  was  insisted  that  the  valuation 
of  the  negroes,  at  the  bottom  of  the  receipt,  wasjver  se.  proof  oi 
the  sale  of  the  negroes,  confirmed  by  James  Rodgers,  having  given 
his  note  for  the  amount 

Whether  the  1st  and  2d  grounds  taken  for  a  new  trial  can  avail 
the  plaintiffs,  will  depend  upon  the  circumstances  under  which  the 
first  witness  was  allowed  to  be  sworn,  and  the  last  not :  I  refer  to 
my  notes  for  particulars. 

On  the  3d  ground,  I  have  to  observe,  that  the  very  firuitful  ima- 
gination of  the  learned  counsel^  actuated  by  too  ardent  a  zeal  in  a 
Vol,  I.— 11 
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cause  which  would  seem  to  forbid  it,  has  induced  him  to  say  what, 
I  feel  assured,  his  liberality  will  induce  him  to  retract  The 
phraseology  in  the  receipt  was  not  changed  by  the  court,  in  the 
charge  to  the  jury,  to  suit  the  construction  put  upon  the  instru- 
ment, by  the  presiding  judge.  In  the  argument,  "  the  ave  **  was 
read  "  they  own,"  with  the  writing  before  me.  I  stated,  that  the 
correct  reading  would  be  "  they  have  right,"  &c. ;  contractions 
of  that  kind  being  very  common  in  speaking. 

On  the  4th  ground,  I  stated  to  the  jury,  that  one  of  two  views, 
it  appeared  to  me,  must  necessarily  be  taken,  in  giving  construc- 
tion to  the  receipt,  with  its  accompaniment  of  value  placed  on 
the  negroes :  either,  that  it  was  intended  as  a  donation  of  the  ne- 
groes to  his  brother's  children,  or,  that  so  much  had  been  paid  to 
the  children,  of  their  distributive  share  of  Thomas  Dugan,  their 
grandfather^s  estate. 

On  the  6th  ground,  I  have  to  remark,  that  from  the  evidence, 
I  was  induced  to  think,  that  the  negroes  constituted  a  part  of  the 
estate  of  Thomas  Dugan,  and  of  whose  estate  James  Dugan  was 
executor:  that,  having  a  right  in  law  to  dispose  of  the  property, 
James  Dugan  had  either  given  the  negroes  to  the  children  of  his 
deceased  brother,  as  property  belonging  to  him,  or  designed  it  (as 
before  noticed,)  as  a  payment  of  what  they  were  entitled  to,  of 
their  grandfather's  estate  ;  and,  I  stated  to  the  jury,  ^  expressly 
and  distinctly,"  that  no  privity  existed,  in  law,  between  the  plain- 
tiffi  and  the  estate  of  Thomas  Dugan,  and  that  they  could  not,  in 
their  individual  characters,  recover  in  this  action  for  property  be- 
longing to  the  estate  of  Thomas  Dugan,  under  the  deed  of  gift  by 
James  Dugan  to  them. 

I  have  no  distinct  recollection  of  what  was  said  to  the  jury,  as 
furnishing  matter  for  the  6th  ground ;  but,  I  entertain  no  doubt 
that  I  did  say,  substantially,  what  is  set  forth :  that  if  the  plead- 
ings had  presented  the  facts  as,  I  had  no  doubt,  they  existed,  that 
I  would  have  ordered  a  nonsuit,  on  the  ground  that  the  plaintiffi 
had  no  more  right  to  the  property  than  the  foreman  of  the  jury, 
or  the  presiding  judge. 

I  have  little  to  remark  on  the  7th  ground.  Mr.  Hill,  the  assist- 
ant counsel  of  die  plaintiffs,  did,  as  I  thou^t,  oflfer  some  observa- 
tions, by  way  of  apology  for  bringing  of  the  suit,  and  that  the 
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plaintifis  would  not  be  entitled  to  hold  the  money,  when  recovered* 
I  did  not  well  understand  the  motive  assigned  for  bringing  the 
action,  by  the  remarks  he  made. 

On  the  6th  ground,  I  am  satisfied  as  to  the  correctness  of  the 
observation  stated  to  have  been  made  by  me,  although  I  have  no* 
recollection  cf  it  Upon  the  whde,  after  making  many  remarks  to 
the  jury,  impressed  as  I  was,  with  a  consciousness  of  the  groundless 
nature  of  the  suit,  I  concluded  by  saying  to  diem,  that  the  counsel 
had  put  the  case  on  the  question  of  gift  or  no  gift,  by  James  Dugan, 
of  the  negroes,  to  the  children  of  Park  Dugan,  recommending 
them  to  confine  their  attention  to  that  view,  exclusively." 

The  verdict  of  the  Jury,  his  honor  states,  was  in  fiivor  of  the 
defendant,  as  respected  the  note  of  $950. 

The  plaintifis  appealed,  and  now  move  this  court  for  a  new 
trial,  on  the  following  grounds:  1,  Because  his  honor  erred  in 
permitting  Mrs.  Clark  to  be  sworn  as  a  witness,  to  prove  that 
the  negroes  in  question  had  been  given  to  her  and  her  sisters ; 
when  it  appeared  that  her  husband  had  indemnified  Rogers  firom 
any  liability  on  account  of  the  note  and  interest  and  costs  about 
this  suit ;  and  her  husband  was  in  other  respects  interested  in  the 
event  of  the  suit  2.  Because  his  honor  erred  in  deciding  that 
Mrs.  Dugan  was  an  incompetent  witness.  8.  Because  his  honor 
charged  the  jury,  that  the  receipt  for  the  negroes  signed  by  the 
defendant,  formed  the  pivot  upon  which  the  case  must  turn,  and 
altered  and  added  to  the  phraseology  of  the  receipt,  so  as  to  suit 
bis  own  construction  of  its  meanii^;  saying  to  the  jury,  that  it 
should  be  read  in  order  to  be  grammatical  ^  that  they  (meanii^ 
the  children  of  Park  Dugan)  have  the  right  to  said  property," 
when  no  such  sentence  is  to  be  found  in  the  receipt  4.  Because 
his  honor  said  to  the  jury  that  he  would  defy  the  philosophy  of 
man  to  put  any  other  than  one  of  two  constructions  on  the  re- 
ceipt, ^  either  that  Dugan  intended  the  negroes  as  a  donation  to 
Park  Dpgan's  children,  or  that  they  have  the  right  (adopting  his 
own  phraseology,)  to  the  negroes,  because  they  had  descended 
firom  their  grand&ther  as  a  part  of  their  legacy."  5.  Because 
his  honor  assumed  the  &ct,  that  the  negroes  at  the  date  of 
the  receipt,  belonged  to  the  estate  of  Col.  Thomas  Dugan«  and 
changed  the  jury  expressly  and  distinctly,  as  it  did  not  appear 
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that  the  plaintiffs  were  the  executors  or  administrators  of  that 
estate,  and  James  Dugan  held  the  negroes  in  the  character  of 
executor,  that  the  plaintiffs  had  no  right  to  recover ;  and  stated 
that  Col.  Gist,  who  was  a  sensible  man,  must  be  satisfied  of  it,  it 
being  so  plain  and  obvious.  When  the  defendant  rested  his  de- 
fence on  the  ground  that  the  negroes  had  been  given  by  James 
Dugan,  thereby  acknowledging  title  in  him ;  and  the  defendant 
had  given  his  note  for  the  price  of  the  negroes  to  the  representa- 
tives of  James  Dugan,  and  the  counsel  for  the  defendant,  neither 
by  the  pleadings  or  argument  in  the  case,  ever  once  questioned 
that  the  right  of  property  was  in  James  Dugan  when  he  deliver- 
ed the  negroes  to  the  defendant  6.  Because  his  honor  charged 
the  jury  that  if  a  demurrer  had  been  filed  to  plaintiffs'  declaration, 
he  would  have  turned  the  case  out  of  court — ^when  the  action 
was  on  a  sealed  note  and  defendant's  signature  admitted.  7. 
Because  his  honor  misunderstood  the  counsel  for  the  plaintiffs, 
and  said  to  the  jury  in  so  many  words,  that  he  could  not  see 
what  the  plaintiffs  were  sueing  for,  as  the  counsel  admitted  that 
they  could  not  recover ;  when  all  that  the  counsel  ever  intended 
to  say,  or  did  say,  was,  that  if  Rodgers  had  been  guardian  of  the 
children  of  Park  Dugan,  at  the  date  of  the  receipt,  and  had  re- 
ceived the  negroes  in  part  payment  of  the  legacy  due  from  their 
grandfather's  estate,  that  this  suit  would  have  been  unnecessary, 
as  the  price  would  have  been  accounted  for  in  the  court  of 
equity.  And  when  the  concluding  counsel  for  the  plaintiffs  called 
the  attention  of  the  court  to  the  plaintiffs'  right  to  sue,  and  asked 
the  court  to  charge  expressly  on  that  point,  the  defendant's 
attorney  on  record  stated,  that  he  did  not  insist  on  that  ground, 
but  rested  the  case  on  the  question  of  gift  or  no  gift,  which  was 
acquiesced  in  by  plaintiffs'  counsel,  and  nothing  further  said  on 
the  subject  8.  Because  when  his  honor  was  charging  the  jury 
that  it  did  not  appear  to  him  that  these  plaintiffs  had  any  right  to 
sue,  and  his  attention  was  called  to  the  facts  proven  by  Mr. 
Thomson,  that  the  business  of  the  estate  of  Thomas  Dugan  was 
now  the  subject  of  settlement  in  the  court  of  equity,  where  the 
plaintiffs  here  and  the  children  of  Park  Dugan  were  parties,  he 
unhesitatingly  said  ^  that  those  facts  had  nothing  to  do  with  the 
case."    9.  Because  the  verdict  was  against  law  and  evidence. 
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CiTviA,  per  Evans,  J.  There  are  nine  grounds^  set  out  in  the 
notice  of  appeal :  but,  as  there  must  be  a  new  trial  on  the  second, 
it  is  thought  unnecessary  and  improper  to  express  an  opinion  on 
any  of  the  others ;  and  more  especially,  as  they  relate  mostly  to 
the  &cts  of  the  case.  The  second  ground  is,  that  the  court  below 
erred  in  rejecting  the  testimony  of  Mrs.  Dugan. — To  understand 
this  ground,  it  will  be  necessary  to  state  some  of  the  &cts.  James 
Dugan,  by  deed,'dated  the  3d  April,  1832,  gave  to  Robert  M'Dan- 
iel,  Nathaniel  Gist,  Argulous  Jeter  and  William  Moore,  a  large 
estate,  consisting  of  lands,  negroes,  stock  and  debts,  to  be  equally 
divided  amongst  them — **  to  them  and  their  heirs  forever," — ^pro- 
vided, nevertheless,  that  the  above-named  Robert,  Nathaniel,  Ar- 
gulous and  William  pay  all  my  just  debts,  and  furnish  myself  and 
my  beloved  wife  Prances,  each,  with  two  hundred  dollars  annually, 
to  commence  from  this  day." — The  property  went  into  the  posses- 
sion of  the  donees,  and  James  Dugan  had  been  dead  some  years. 
The  plaintifis  found,  among  James  Dugan's  papers,  an  instrument 
of  writing  in  these  words .  ^  Received  of  James  Dugan  three 
negroes,  say  Judy,  Harriet  and  Mary,  for  the  special  benefit  of 
Park  Dugan's  children ;  that  is  to  say,  Mary  J.  Dugan,  Jane  J. 
Dugan  and  Eliza  M.  Dugan,  for  the  ave  right  to  said  property. 
Witness  my  hand  and  seal,  this  9th  January,  1830.  (Signed) 
James  Rodgers.  Test,  J.  M.  Smith.  Price,  Judy,  $450 ;  Har- 
riet, 1(300 ;  Mary,  9200^=  1(950." 

After  the  death  of  James  Dugan,  the  plaintiffs  required  of  Rod- 
gers a  note  for  the  price  of  the  negroes,  which  he  gave.  This 
action  was  on  the  note,  which  Rodgers  (who  was  the  step-fether 
of  Park  Dugan's  children,  and  their  guardian)  contended  he  ought 
not  to  pay,  because  the  negroes  were  given  by  James  Dugan  to 
Park  Dugan's  children.  The  main  question,  as  I  understand,  was 
whether  the  negroes  had  been  so  given.  To  explain  the  trans- 
action, and  to  prove  there  was  no  gift,  Mrs.  Dugan,  the  widow  of 
James  Dugan,  was  offered  as  a  witness.  She  was  objected  to, 
and  the  objection  sustained  by  the  court,  on  the  ground  of  interest. 
The  estate  of  James  Dugan,  which  was  conveyed  to  the  plaintiffs, 
was  a  large  one,  and  it  is  admitted  they  are  all  men  of  wealth. — 
If  James  Dugan's  estate  had  been  insolvent,  and  the  annuity  of 
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Mrs.  Dugan  was  charged  upon^t,  and  she  was  likely  to  lose  it, 
unless  the  note  was  recovered,  then  I  could  see  some  force  in  the 
objection*  Can  the  decision  of  this  case  increase  or  diminish  her 
annuity,  or  secure  or  jeopard  the  payment  of  it,  according  to  the 
deed  1  Are  not  the  plaintifis  bound  to  pay,  at  all  events,  whether 
they  recover  or  not?  The  plaintifis,  by  accepting  the  property, 
have  become  her  debtors ;  and  has  it  ever  been  decided  that  a 
creditor  is  not  a  competent 'witness  for  ;his  solvent  debtor?  I 
know  of  no  such  case.  The  only  cases  which  favor  any  such 
idea,  are  cases  brought  by  administrators  of  insolvent  estates. 
In  such  cases,  a  creditor  has  been  held  incompetent,  because  the 
recovery  would  create  a  certain  fund  out  of  which  his  debt  would 
be  paid.  The  case  of  Craig  v.  Cundell,  1  Camp.  881,  was  an  ac- 
tion of  assumpsit  by  an  administrator.  The  witness  said  he  bad 
a  demand  against  the  estate,  but  no  prospect  of  pajrment,  as  the 
estate  was  insolvent  Lord  EUenborough  said,  ^  at  present,  the 
witness  has  no  means  of  obtaining  satis&ction.  If  the  plaintiff 
succeeds,  there  will  be  a  fund  out  of  which  he  may  be  satisfied* 
He  gives  evidence  to  get  money  for  himself,  through  the  adminis- 
trator, who  may  be  considered  his  trustee."  Starkie  says,  (Part  4. 
746,)  **  where  the  interest  is  of  a  doubtful  nature,  it  goes  to  the 
credit,'and  not  to  the  competency.  A  party  has  such  a  direct  and 
immediate  interest  as  will  disqualify  him,  when  the  necessary 
legal  consequence  of  the  verdict  will  be  to  better  his  situation,  by 
either  securing  an  advantage  or  repelling  a  loss.  He  must  be  a 
gainer  or  loser  by  the  event"  The  same  position  is  laid  down  by 
BuUer,  J.,  in  Carter  v.  Pearce,  1  T.  R.  164.  I  cannot  see  that 
Mrs.  Dugan  will  be  a  gainer  or  loser  by  the  event  of  this  suit 
It  is  barely  possible  that  the  loss  of  this  fund  will  endanger  the 
payment  of  her  annuity.    The  motion  is  therefore  granted. 

(yNmiLLLt  Earlb,  Butubr  and  Righakdsoit,  Justices,  concurred* 
Gajitt,  J.,  dissented. 

Dau)kins^  for  the  motion. 
JHemdon^  contra. 
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WlLUAM  ROBBRTSON  V.  DaVID  MONTGOMERY. 

% 

In  an  action  of  assumpsit,  for  the  price  of  two  negro  slaves,  alleged  to 
have  been  sold  by  the  plaintiff  to  the  defendant,  it  appeared  that  the 
plaintiff  had,  previonsly  to  the  bringing  of  this  snit,  brought  an  action  of 
trover  against  the  defendant,  for  the  same  negroes,  in  which  the  jury 
had  found  a  verdict  for  the  defendant  The  sale,  upon  which  the  plaintiff 
relied  in  this  case,  appeared  to  have  been  made  before  the  action  of 
trover  was  commenced.  Held,  that  the  former  recovery  in  trover,  by 
the  defendant,  was  no  bar  to  this  action ;  and  the  jury,  having  found  for 
the  plaintig  the  court  refused  to  grant  a  new  trial. 

Eable  and  Butlbb,  Justices,  dissenting— on  the  ground  of  the  incom- 
pleteness of  the  evidence  of  sale,  and  on  the  fact  that  the  plaintiff  had 
brought  trover  for  the  same  negroes,  thereby  disavowing  a  contract  of 
sale. 

Before  O'NEALL,  /„  at  Fairfield,  Fall  Term,  1838. 

This  case  came  up  on  a  motion  for  a  new  trial.  The  report 
of  his  honor  the  presiding  judge  is  as  follows :  <^  This  was  an 
action  of  assumpsit,  to  recover  the  value  of  two  negroes,  (Bill 
and  Braxton,)  sold,  as  it  was  allied,  by  the  plaintiff  to  the  de- 
fendant It  appeared  that  about  January,  1888,  the  defendant 
sold  to  the  plaintiff  the  negroes,  for  8850 ;  he  paid  on  account  of 
the  purchase,  (January,  2,  1833,)  $150 ;  for  this  sum  the  defend- 
ant on  that  day  gave  to  the  plaintiff  his  note.  The  plaintiff  paid 
on  a  debt  of  the  defendant's,  and  by  his  request,  $16  25  to  Mr. 
Noble ;  the  defendant  is  indebted  to  the  plaibtiff  for  leather, 
$14  50.  The  negroes  were  in  the  plaintiff's  possession  two 
years ;  at  the  end  of  that  time,  they  returned  to  the  defendant's 
possession,  whether  under  the  contract  spoken  of  hereafter,  or 
before  it,  did  not  appear.  Charles  Bell,  Esq.  proved  that  the 
{daintiff  came  to  his  house,  and  asked  him  to  go  with  him  to 
Monticello,  to  see  the  defendant  on  the  subject  of  these  negroes. 
He  went.  The  defendant  said,  his  son,  who  had  gone  to  the 
western  country,  needed  negroes,  and  he  (defendant)  wished 
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these  negroes  back,  at  a  fair  valuation.  The  plaintiff  said  he 
would  name  the  plaintiff's  own  brother,  Hugh,  to  fix  the  valua- 
tion: the  defendant  said  they  could  arrange  that  afterwards. 
Nothing  further  was  done  or  said  in  his  presence.  He  said  these 
negroes  are  the  same  mentioned  in  an  action  of  trover,  brought 
by  this  plaintifl^  against  this  defendant,  in  which  the  verdict  was 
for  the  defendant ;  and  that  the  contract  he  proved  was  before 
that  suit  was  brought. — The  hire  of  the  negroes,  while  in  the 
plaintiff's  possession,  was  shewn  to  be  worth  about  9312 ;  their 
value,  at  the  time  the  defendant  got  possession,  was  proved  to  be 
about  $1750.  The  defendant  gave  in  evidence  the  record  in  the 
case  of  this  plaintiff  vs.  this  defendant,  trover  for  the  slaves : 
verdict  for  the  defendant.  He  also  proved  a  discount  of  8143  60, 
for  work  done  on  a  house  for  the  plaintiff.  I  thought,  and  so 
instructed  the  jury,  that  the  recovery  in  trover  was  only  conclu- 
sive of  the  question  of  title  to  the  slaves,  in  the  defendant 
Notwithstanding,  it  might  well  be,  that  the  plaintiff,  before  that 
suit,  had  sold  the  slaves  to  the  defendant.  It  was,  however,  a 
circumstance  which  might  satisfy  them  that  the  plaintiff  did  not 
sell.  For  if  he  had  sold,  he  would  hardly  have  brought  trover 
for  the  slaves. 

The  question  of  the  sale,  as  a  matter  of  fact,  was  fairly  sub- 
mitted to  the  jury.  Having  tried  the  former  case,  I  had  a  strong 
belief  and  impression,  from  the  facts  then  proved,  that  if  the  sale 
was  set  up,  injustice  would  be  done  to  the  defendant ;  and  with 
that  belief,  I  have  no  doubt,  that  I  gave  the  defendant  the  benefit 
of  every  thing  in  this  case  which  ought  to  operate  in  his  favor. 
The  jury  found  for  the  plaintiff,  8527  15,  which  was  the  balance 
due  to  the  plaintiff,  rating  the  negroes  at  $1,438,  and  adding 
thereto  the  plaintiff's  payments,  to  and  for  the  defendant,  and  the 
defendant's  indebtedness  to  the  plaintiff,  $180  75,  and  deducting 
therefrom  the  purchase  $850 — ^interest  on  $700  not  paid,  for  two 
years,  $98 — and  the  plaintiff's  discount,  $143  60.  With  the 
verdict,  I  have  no  reason  arising  out  of  the  facts  proved  in  this 
case,  to  say  that  I  am  dissatisfied." 

The  defendant  moves  for  a  new  trial  in  this  case,  on  the  follow- 
ing grounds :  1.  Because,  the  evidence  adduced  on  the  part  of  the 
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plainti^  clearly  proved  that  there  was  not  a  complete  contract 
entered  into  between  the  plaintiff  and  defendant,  for  the  re-sale  of 
the  negroes ;  and  that  what  did  take  place  between  them  on  the 
subject,  even  if  understood  by  the  witness,  only  amounted  to  an 
o&r,  or  proposal.  2.  Because,  there  was  no  evidence  that  the 
proposition  to  re-purchase  was  ever  consummated  by  the  parties; 
but  on  the  contrary,  there  was  conclusive  evidence,  that  it  was 
not,  by  the  plaintiff's  bringing  an  action  of  trover  against  the 
defendant  for  said  negroes,  after  said  supposed  contract  was 
entered  into.  3.  Because,  there  was  not  a  tittle  of  evidence  to 
establish  the  fact,  that  the  negroes  went  into  the  possession  of  the 
defendant,  and  which  was  relied  upon  by  the  plaintiff  as  a  con- 
summation of  the  suppoted  contract,  after  the  time,  it  was  testi- 
fied to  have  been  made ;  but  on  the  contrary  from  the  evidence 
of  the  case,  it  was  clear  the  defendant  had  said  negroes  in  his 
possession  for  a  month  and  upwards,  before  the  said  conversation 
respecting  the  re-purchase  of  the  negroes  took  place.  4.  Because, 
the  verdict  of  the  jury  in  fiivor  of  defendant  in  the  ''action  of 
trover  brought  by  the  same  plaintiff  against  the  same  defendant 
for  the  recovery  of  said  negroes,  was  a  bar  to  the  plaintiff's 
recovery  in  the  present  action ;  and  the  jury  ought  to  have  been 
so  instructed  by  the  court  5.  Because,  from  the  circumstances 
connected  with  the  pleadings  on  the  part  of  the  plaintiff,  it  is 
manifest  that  the  plaintiff  himself  did  not  regard  what  had  taken 
place  between  himself  and  defendant  as  amounting  to  a  sale  of 
said  negroes  from  him  to  defendant 

CinuA,  per  O^Nball,  J.  The  former  recovery  by  David 
Montgomery  ads.  William  Robertson,  cannot  bar  this  action.  In 
that  case,  the  title  to  the  slaves  was  the  issue  :  in  this,  their  value 
on  a  sale  from  the  plaintiff  to  defendant  before  the  former  suit,  is 
sought  to  be  recovered.  This  action  admits  the  title  found  by  that 
verdict  to  be  in  the  defendant,  and  is  therefore  consistent  with  it. 
If  it  sought  to  recover  the  price  of  slaves  sold  by  the  defendant 
before  the  former  recovery,  and  the  plaintiff's  right  to  recover 
depended  on  his  title  to  the  slaves,  then  the  recovery  in  trover 
would  be  a  bar  to  the  second  suit,  in  another  form,  for  sub- 
VoL.  I.— 12 
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stantially  the  same  object  But  here,  the  plaintiff  contends  that 
he  is  entitled  to  recover  an  amount  which  he  alleges,  and  which* 
the  jury  have  found,  that  the  defendant  ought  to  pay  on  his  con- 
tract, to  buy  the  said  slaves  at  a  &ir  valuation,  before  the  former 
suit  was  instituted.  It  may  be,  for  aught  which  appears,  that 
the  defendant  succeeded  in  the  former  case,  on  the  ground  that 
he  had  bought  the  slaves  from  the  plaintiff  If  that  was  so,  there 
would  not  be  two  opinions  about  his  right  to  be  paid  the  price. 
The  possibility  that  it  was  so,  has  been  turned  into  a  certainty  by 
the  verdict  of  the  jury  in  this  case,  finding  that  a  sale  was  made 
before  the  former  suit  was  instituted.  The  question  of  a  sale  of 
the  negroes  by  the  plaintiff  to  the  defendant,  was  one  of  fact 
merely.  The  witness,  Charles  Bell,  proved  the  agreement  to 
buy  at  a  valuation ;  subsequent  to  this,  the  negroes  are  found  in 
the  possession  of  the  defendant — Putting  the  contract  to  buy  and 
the  subsequent  possession  together,  the  fact  of  a  sale  is  mad^  out 
That  the  slaves  were  not  valued  by  persons  selected  by  the 
parties,  is  no  objection  to  the  recovery  here.  On  the  proof  of 
the  sale  made  and  no  price  fixed,  the  plaintiff  was  entitled  to 
recover  as  much  as  the  slaves  were  worth.  The  jury  were  to 
fix  that :  and  have  done  so  by  their  verdict  My  knowledge  of 
the  facts  proved  in  the  former  case,  in  trover,  between  these 
parties,  cannot  aid  the  defendant  If  he  wished  the  benefit  of  the 
testimony  which  he  then  adduced,  it  was  his  business  to  re- 
produce his  witnesses :  and  in  this  case,  to  prove  by  them  the 
facts  to  which  they  before  testified.  Having  fidled  to  do  so,  he 
can  have  no  benefit  in  any  shape,  from  my  remembrance  of  the 
former  testimony.  For  as  a  witness,  I  could  not  speak  of  it:  and 
if  it  were  ofikred  as  testimony,  could  not  be  heard.  I  should  be 
ashamed  of  my  weakness  if)  as  a  judge,  I  supposed  it  to  influence 
my  judgment  on  the  case  before  me. 
The  motion  is  dismissed. 

Gantt,  Evans,  and  Richardson,  Justices,  concurred. 

EabiiB,  J.,  dissenting.    I  think  the  verdict  should  be  set  aside, 
as  unsupported  by  proof.    A  proposition  to  purchase  by  one,,and 
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an  assent  to  sell  by  another,  do  not  make  a  contract ;  and  here 
there  is  nothing  more.  There  is  no  stipulation  as  to  price ;  no 
valuation  by  the  proposed  referee ;  no  time,  nor  mode  of  payment; 
and  no  satisfactory  evidence  of  a  delivery  of  the  negroes,  in  pur- 
suance of  the  contract  of  sale.  Under  such  circumstances,  I 
think,  the  jury  should  not  be  encouraged  to  find  verdicts  on  vague 
presumptions.  The  fact,  that  the  plaintiff  had  brought  trover  for 
the  same  negroes,  thereby  disavowing  a  contract  of  sale,  ought  to 
be  conclusive  against  him  in  this  action. 
[In  this  dissenting  opinion,  Butler,  J.  concurred.] 

Clarke  and  M^DowaBy  for  the  motion. 
Buchanan  and  Gregg  j  contra. 


Larein  Holt  v.  Salmon  &  Stroud. 

By  a  law  of  the  state  of  Georgia,  demand  and  notice  are  dispensed  with, 
and  indorsers  and  assignors  of  notes  are  made  liable,  as  securities.  By 
the  same  act,  the  holder  forfeits  his  remedy  if  he  does  not  sue  in  ihree 
monik$  after  notice  te  do  so.  The  defendants  in  this  case,  who  were 
citizens  of  South-Carolina,  bought  a  negro  from  the  plaintiff  who  re- 
sided in  Greorgia,  and  transferred  by  indorsement,  to  the  plaintiff  two 
notes  of  one  J.  J.  Logan,  in  payment  The  contract  was  made  in  Georgia, 
bat  the  plaintiff  knew  the  defendants  resided  in  South-Carolina.  Hblih 
that  the  contract  of  indorsement  in  this  case  was  to  be  interpreted  by 
the  law  of  Georgia. 

Under  the  2d  section  of  the  law  of  Georgia,  (referred  to,)  if  the  plaintiff 
does  not  sue  within  three  months  after  notice  to  do  so,  the  indorser  is 
discharged.  But  it  is  not  enough,  U  totnUd  seem,  for  the  indofser  in  such 
a  case,  to  prove  that  he  has  given  the  plaintiff  notice  to  sne,  in  order  to 
discharge  himself  from  the  indorsement ;  the  burden  rests  upon  him  to 
show  also  that  the  plaintiff  had  neglected  to  sue  for  three  months  after 
notice. 

The  declaration  in  this  case  set  out  the  making  of  the  note,  the  indorse- 
ment by  defendants,  demand  and  notice,  and  alleged  that  the  defendants 
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became  liable  to  pay»  &c  Held  sufficient,  in  roference  to  the  law  of 
Georgia,  which  dispenses  with  demand  and  notice,  and  makes  the  liability 
of  the  indorser  an  absolute  and  not  a  conditional  one.  The  allegation 
of  demand  and  notice,  though  unnecessary,  does  not  vitiate  the  declara- 
tion, and  may  be  rejected  as  surplusage. 

In  a  declaration  against  an  indorser,  a  variance  in  setting  ont  the  name  of 
the  maker  of  the  note  from  that  upon  the  note  ofibred  in  evidence, 
would  be  fatal.  But  where  the  declaration,  which  was  not  very  legibly 
written,  in  some  places  described  the  maker's  name  as  **  Logan,"  (the 
true  name,)  and  in  other  places  it  seemed  more  like  **  Ligan,"  the  court 
held  that  it  was  to  be  presumed,  that  the  attorney  who  drew  the  declara- 
tion knew  the  true  name,  and  that  as  he  had  in  some  places  put  the  name 
correctly,  they  would  not  scrutinize  too  strictly,  in  order  to  turn  a  party 
out  of  court,  and  that  the  cause  of  action  was  sufficiently  set  out  to  be  a 
bar  to  another  suit  for  the  same  cause. 

Before  EVANS,  /.,  at  GreenviUe,  Fall  Term,  1838. 

The  following  is  the  report  of  his  honor,  the  presiding  judge : 
*'  The  defendants,  who  were  citizens  of  this  state,  bought  a  negro 
from  the  plaintiff,  who  resided  in  Georgia,  and  transferred,  by 
endorsement,  two  notes  of  one  J.  J.  Logan  in  payment.  The 
contract  was  made  in  Georgia,  but  the  plaintiff  knew  the  defend- 
ants resided  in  South-Carolina.  The  defendants  told  the  plaintiff 
at  the  time  of  transfer,  he  must  sue  the  notes.  The  endorsement 
was  without  date,  and  the  notes  were  sued  in  January,  1834. 
They  were  lodged  with  an  attorney  for  collection ;  Logan  con- 
fessed judgment,  but  ran  away,  insolvent.  Nothing  was  received, 
except  ten  dollars.  The  notes,  after  judgment,  were  lost  in  the 
clerk's  office,  but  their  loss  was  proved,  and  copies  of  the  notes 
and  assignments  were  produced  and  proved,  by  one  who  saw  the 
assignment  made.  There  was  no  proof  of  any  notice  to  the  de- 
fendants of  the  Mure  of  Logan  to  pay,  nor  of  any  demand  of 
payment  By  a  law  of  the  state  of  Georgia,  demand  and  notice 
are  dispensed  with,  and  indorsers  or  assignors  are  made  liable,  as 
securities.  By  the  same  act,  the  holder  forfeits  his  remedy  against 
the  indorsers,  if  he  does  not  sue  in  three  months  after  notice  to  do 
so. — I  was  of  opinion  the  contract  was  to  be  interpreted  by  the 
Georgia  law ;  and  that  it  was  [not  incumbent  on  the  plaintiff  to 
prove,  but  on  the  defendants  to  show,  that  notice  had  been  given. 
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and  that  the  plaintiff  had  not  sued  within  three  months.  One 
Spencer,  a  witness,  said,  he  came  from  Georgia  in  July,  1883. 
Before  he  came  away,  he  heard  plaintiff  say  something  about 
notes  he  had  got  from  Salmon  and  Stroud,  on  Logan.  Did  not 
know  he  spoke  of  these  notes.  The  notes  were  not  sued  until 
January,  1834 ;  and,  if  this  witness  spoke  the  truth,  it  would  seem 
the  defendants  had  the  notes  in  July  before,  and  the  notice  to  sue 
was  at  the  lime  the  notes  were  transferred.  According  to  my 
view,  this  was  the  only  question ;  and  the  jur^  were  directed  to 
find  for  the  defendants,  if  they  believed  the  witness.  They  found 
for  the  plaintiff:  a  motion  was  made  for  a  nonsuit,  on  the  ground 
of  variance  between  the  note  described  and  the  copy  given  in 
evidence.  I  did  not  think  the  declaration  was  very  legible,  but  it 
was  not  clear  there  was  a  variance,  and  the  motion  was  refused.'' 
The  defendants  now  renewed  their  motion  for  a  nonsuit,  before 
this  court,  on  the  ground,  that  the  notes  given  in  evidence  were 
not  the  same  as  those  described  in  the  declaration.  If  this  motion 
is  overruled,  the  defendants  will  move  for  a  new  trial  on  the  follow- 
ing grounds :  1.  Because,  the  judge  charged  that  the  Georgia  law 
ought  to  prevail  in  the  enforcement  of  the  defendants'  liability. 

2.  No  notice  of  the  loss  of  the  notes  was  given  to  the  defendants. 

3.  Because,  the  jury  found  contrary  to  evidence.  4.  Because, 
the  plaintiff  having  received  notice  to  sue,  it  was  incumbent  on 
him  to  prove  that  he  did  so  within  the  three  months,  and  that  it 
was  proven  by  defendants  that  the  plaintiff  did  not  sue  in  that 
time. 

CuBiA,  per  Evans,  J.  The  grounds  upon  which  the  case  has 
been  put  in  this  court  are,  1st,  a  variance  between  the  declaration 
and  ^e  proof:  2d,  that  the  plaintiff  has  declared  against  the  de- 
fendants, as  indorsers,  under  the  statute  of  Anne,  and  not  as  se- 
curities, under  the  law  of  the  state  of  Georgia:  8d,  that  having 
received  notice  to  sue,  the  plaintiff  should  have  proved  that  he 
did  so  within  three  months,  as  required  by  the  Georgia  law.  On 
the  ground  of  variance,  I  have  but  little  to  add  to  what  is  said  in 
the  report.  If  there  was  clearly  a  variance  in  setting  out  the 
name  of  the  maker  of  the  note,  it  would  be  fatal.    In  some  places. 
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it  is  clearly  ^  Logan ;'  and  in  others,  it  seems  more  like  '  Ligan.' 
It  is  to  be  presumed,  the  attorney  who  drew  the  declaration  knew 
the  true  name ;  and,  as  he  has  in  some  places  put  the  name  cor- 
rectly, we  ought  not  to  scrutinize  too  strictly,  in  order  to  turn  a 
party  out  of  court.  We  think  the  cause  of  action  is  sufficiently 
set  forth,  to  be  a  bar  to  another  suit  for  the  same  cause.  The  ob- 
jection stated  in  the  2d  ground  is  not  contained  in  the  notice,  and 
that  might  be  a  sufficient  reason  why  we  should  not  consider  it, 
as  it  is  more  of  form  than  of  substance ;  but,  when  it  is  examined 
well,  nothing  will  be  found  in  it  which  can  avail  the  defendant 
The  declaration  sets  out  the  making  of  the  note,  the  endorsement, 
demand  and  notice,  and  if  it  had  gone  on  to  derive  the  defendant's 
liability  from  the  statute  of  Anne,  then,  I  should  think,  that  he 
must  prove  every  thing  necessary  to  charge  him  as  indorser. 
But  it  does  not  do  this.  Bi vested  of  the  unnecessary  allegations 
of  demand  on  the  maker  and  notice  to  the  uidorsers,  it  alleges  that 
the  def^idants  became  liable  to  pay,  &c  The  law  of  Georgia, 
by  dispensing  with  demand  and  notice,  makes  the  liability  of  the 
indorser  an  absolute  and  not  a  conditional  one,  thereby  putting 
him  on  the  same  footing  as  a  security.  The  only  objection  to  the 
declaration  is»  that  the  plaintiff  has  averred  more  than,  by  the  law 
of  the  contract,  he  is  bound  to  prove.    This  will  not  vitiate* 

It  is  very  clear,  by  the  2d  section  of  the  law  of  Georgia,  if  the 
plaintiff  had  neglected  to  sue  wiUiin  three  months  after  notice  to 
do  so  was  given  him,  the  defendants  were  discharged.  The  jury 
were  expressly  instructed  on  this  point,  and  their  verdict  is  con- 
clusive. The  argument  as  I  understand  it,  is,  that  the  defendants 
having  proved  notice  to  sue,  the  plaintiff  on  his  part  was  bound  to 
show  he  had  done  so  within  three  months.  My  own  opinion  was 
then,  and  is  now,  that  the  defendant  was  bound  to  prove  both 
parts  of  the  proposition:  both  were  necessary  to  his  defence. 
But  it  is  unnecessary  to  decide  that  point  The  whole  difficulty 
was,  when  did  the  defendants  give  notice  to  sue  ?  The  witness 
who  proved  the  notice  did  not  prove  the  time,  and,  I  apprehend, 
the  defendants  were  bound  to  show  the  time,  in  order  that  the 
plaintiff  might  make  out  his  replication,  that  his  action  was  brought 
within  three  months  from  the  notice.    All  the  difficulty  on  this 
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part  of  the  case  arose  from  the  fact,  that  there  was  no  satia&ctory 
proof  that  the  plaintiff  did  not  sue  within  three  months  aAer 
notice.  The  existence  of  this  was  necessary  to  discharge  the 
defendants;  and  if  he  has  failed  to  establish  the  fact,  it  is  his  fault 
or  misfortune,  against  which  we  cannot  relieve  him* 
The  moticm  is  dismissed  on  all  the  grounds. 

GAirrr,  O^Nsall,  Earle,  and  Butler,  Justices,  concurred. 

TTwrnpsctn  and  Tcvmes^  for  the  motion. 
Ferry  J  contra. 


D.  D.  ATDoNALD  V.  Joseph  Ivy. 

In  a  joint  action  of  trespass,  assault  and  battery,  against  two  deiendants, 
the  plaintiff  having  Med,  on  the  trial,  to  make  out  any  case  against  one, 
on  the  motion  of  the  defendant's  counsel,  a  nonsuit  was  entered  as  to 
him,  and  he  was  examined  as  a  witness  for  the  other  defendant,  against 
whom  the  plaintiff  obtained  a  verdict,  upon  which  he  signed  judgment 
and  issued  execution.  The  other  defendant  entered  up  a  judgment  of 
nonsuit,  and  issued  Execution  for  his  costs.  At  a  subsequent  term,  the 
defendant  against  whom  the  verdict  had  been  obtained,  made  an  applica- 
tion to  set  aside  the  verdict,  judgment  and  execution,  against  him,  on 
the  ground  that,  in  a  joint  action  against  several,  the  plaintiff  cannot  be 
nonsuited  by  one  defendant  without  the  others,  and  that  the  plaintifl^  in 
this  case,  having  been  nonsuited  as  to  one  defendant,  this  was  a  legal 
discharge  as  to  the  other  defendant    Motion  refused. 

If  the  order  of  nonsuit,  obtained  by  (me  of  ike  defendants  in  this  case, 
operated  in  law  as  a  discharge  of  the  other  defendant,  the  obvious  and 
proper  course  was,  to  claim  the  benefit  of  it  at  the  moment,  either  by 
making  a  motion  for  nonsuit  in  the  case  of  the  other  defendant,  on  the 
ground,  that  if  the  plaintiff  be  coiled  as  to  one,  he  is  calledas  to  all;  or, 
by  asking  leave  to  plead  it  in  bar  of  the  action,  as  a  legal  discharge. 

The  practice,  both  here  and  in  England,  is  to  grant  rehef,  on  motion  or  rule 
to  show  cause,  in  many  cases  where,  formerly,  the  party  would  have  been 
driven  to  his  audita  querela,  or  to  his  writ  of  error ;  but  in  neither  of 
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these  modes  would  the  party  be  allowed  to  reverse  a  judgment,  or  to  set 
aside  a  verdict  for  any  matter  of  exception  on  the  score  of  irregularity, 
or  any  matter  of  discharge  in  point  of  law,  which  not  only  existed,  but 
was  Ailly  apparent,  and  within  his  knowledge  at  the  time. 

It  would  be  an  extraordinary  proceeding,  if,  after  having  at  the  defendant's 
instance,  granted  his  motion  to  nonsuit  the  plaintiff  as  to  one  of  the  de- 
fendants, in  order  to  make  him  a  witness  for  the  other,  the  court  should 
deprive  the  plaintiff  of  the  benefit  of  his  verdict,  even  supposing  the 
irregularity  to  exist ;  and  inasmuch  as  the  defendant  did  not  avail  him- 
self of  it,  but  proceeded  in  the  trial,  if  it  were  necessary  to  preserve  the 
synmietry  of  the  record,  the  court  would  rather  grant  a  rule  to  set  aside 
the  judgment  of  nonsuit,  and  send  the  other  defendant  also  to  a  jury. 

Had  the  defendant  attempted  to  avail  himself  of  the  nonsuit  as  to  the  other 
defendant,  at  the  trial  of  the  case  against  himself,  the  court  would,  of 
course,  if  the  objection  were  deemed  valid,  have  then  set  aside  the  judg- 
ment of  nonsuit,  and  put  the  case  to  the  jury. 

According  to  the  English  rule  of  practice,  which  is  the  correct  one,  in  a 
joint  action  against  several  defendants,  the  plaintiff  must  be  nonsuited  as 
to  all,  or  none ;  so,  if  the  plaintiff  has  obtained  a  judgment  by  defeult, 
(or  otherwise)  against  one  defendant,  he  cannot  be  nonsuited  by  another 
defendant ;  but  upon  an  issue  in  fact,  the  case  must  go  to  the  jury  as 
to  him. 

Before  BUTLER,  /.,  at  Marlborough,  Fall  Term,  1838. 

The  plaintiiT  brought  a  joint  action  of  trespass,  assault  and 
battery,  against  Joseph  Ivy  and  Gade  Ivy.  On  the  trial,  at  March 
term,  1838,  before  Mr.  Justice  Earle,  the  plaintiff  having  failed  to 
make  out  a  case  against  Gade  Ivy,  at  the  motion  of  defendant's 
counsel,  a  nonsuit  was  entered  as  to  him,  and  he  was  examined  as 
a  witness  for  the  other  defendant ;  and  there  was  a  verdict  for  the 
plaintiff,  on  which  he  signed  judgment  and  issued  execution. — 
Gade  Ivy  also  signed  judgment  of  nonsuit,  and  issued  execution 
for  costs.  At  October  term,  1838,  before  Mr.  Justice  Butler,  the 
defendant,  Joseph  Ivy,  made  an  application  to  set  aside  the  ver- 
dict, judgment  and  execution  for  the  plaintiff,  on  the  ground  that 
in  a  joint  action  against  several,  the  plaintiff  cannot  be  nonsuited 
by  one,  without  the  others ;  and,  that  having  been  nonsuited  as 
to  Gade  Ivy,  this  was  a  legal  discharge  as  to  the  other  defendant 
His  honor  overruled  the  motion,  and,  by  appeal,  it  was  renewed 
on  the  same  ground. 
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CuBiA,  per  EariiB,  J.  This  seems  to  be  a  proceeding  entirely 
anomalous,  and  I  do  not  think  any  precedent  can  be  found  for  it, 
in  any  book  of  reports.  On  the  trial  of  a  joint  action  of  trespass 
against  two,  it  appeared  to  the  court,  that  there  was  no  evidence 
to  charge  one.  Whether  the  pleading  was  joint  or  separate 
does  not  appear ;  but  they  were  defended  by  the  same  counsel, 
on  whose  motion  a  judgment  of  nonsuit  was  entered,  as  to  that 
defendant  against  whom  there  was  no  proof.  If  such  an  order 
produced  the  result  now  dairoed  for  it,  and  operated  in  law  as  a 
discharge  of  the  other  defendant,  the  obvious  and  proper  course 
was  to  claim  the  benefit  of  it,  at  the  moment,  either  by  making 
the  motion  for  nonsuit  in  the  case  of  the  other  defendant,  on  the 
ground  that  if  the  plaintiff  be  called  as  to  one,  he  is  as  to  all ;  or 
by  asking  leave  to  plead  it  in  bar  of  the  action,  as  a  legal 
discharge.  Upon  what  principle  of  law,  or  what  ground  of  justice 
and  right,  can  he  claim  to  obtain,  on  this  ex  parte  motion,  after 
verdict,,  judgment,  and  execution,  without  appeal,  the  benefit  of  a 
defence,  which  he  had  ample  opportunity  to  make  at  the  trial  ? 
I  know  that  the  practice  now,  both  here  and  in  England,  is  to 
grant  relief  on  motion,  or  rule  to  shew  cause,  in  many  cases, 
where  formerly  the  party  would  have  been  driven  to  his  audita 
querela^  or  to  his  writ  of  error.  But,  in  neither  of  these  modes 
would  the  party  be  aUowed  to  reverse  a  judgment,  or  to  set 
aside  a  verdict,  for  any  matter  of  exception,  on  the  score  of  irregu- 
larity,  or  any  matter  of  discharge,  in  point  of  law,  which  not  only 
existed,  but  was  fully  apparent  and  within  his  knowledge  at  the 
trial.  It  would  be  an  extraordinary  proceeding,  if,  after  having 
at  the  defendant's  instance,  granted  his  motion  to  nonsuit  the 
plaintiff  as  to  Grade  Ivy,  in  order  to  make  him  a  witness,  the 
court  should  deprive  the  plaintiff  of  the  benefit  of  his  verdict, 
even  supposing  the  irregularity  to  exist ;  and  inasmuch  as  the  de- 
fendant did  not  avail  himself  of  it,  but  proceeded  in  the  trial,  if  it 
were  necessary  to  preserve  the  symmetry  of  the  record,  the 
court  would  rather  grant  a  rule  to  set  aside  the  judgment  of  non- 
suit, and  send  the  other  defendant  also  to  a  jury.  Had  the  de- 
fendant attempted  to  avail  himself  of  it  at  the  trial,  the  court 
would,  of  course,  if  the  objection  were  deemed  valid,  have  then 
Vol.  I.— 13 
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set  aside  the  judgment  of  nonsuit,  and  put  the  case  to  the  jury. 
Such  I  believe  to  be  the  most  approved,  if  not  the  most  usual 
practice,  as  was  lately  said  by  Mr.  Justice  Parke,  in  6  Car.  and 
Pa.  216 :  ^  It  has  been  settled,  by  the  unanimous  opinion  of  the 
judges,  that  if  there  is  no  evidence  against  any  one  defendant,  at 
the  conclusion  of  the  case,  on  the  part  of  the  plaintiff,  such  de- 
fendant is  to  be  acquitted :  before,  there  had  been  a  discrepancy 
in  the  practice.''  And,  ibid.  419,  it  is  called  ^a  new  rule.'  In  our 
own  courts,  the  practice  has  likewise  been  various ;  and  I  am 
very  sure,  that  the  question  now  raised  here  has  never  been  made 
before.  The  authorities  relied  on  do  not  sustain  the  defendant's 
moti(») ;  and  no  case  can  be  found  of  an  arrest  of  judgment  after 
verdict,  on  the  ground  of  a  nonsuit  having  been  ordered  as  to  one 
defendant  The  case  in  Sellon's  practice,  is  quoted  from  Liord 
Raym.  1372,  Biggs  v.  Benger  et  al.  It  was  trespass,  and  the 
point  decided  was,  that  although  one  of  several  defendants  sufikrs 
judgment  by  default,  the  judgment  against  him  shall  be  arrested, 
if  it  afterwards  appear  upon  the  record  that  the  plaintiff  was  not 
entitled  to  maintain  the  action  against  any  of  them.  There  was 
a  verdict  for  the  other  defendant,  on  an  issue  made  by  the  plead- 
ings, of  license  by  the  plaintiff,  which  went  to  the  whcJe  right  of 
action.  In  Hannah  v.  Smith  et  al,  3  Term.  662,  which  was 
assumpsit,  it  was  held,  if  one  of  two  defendants  suflfer  judgment 
by  de&ult,  and  the  other  go  to  trial,  the  plaintiff  cannot  be  non- 
suited as  to  him ;  but  he  must  have  a  verdict,  if  the  plaintiff  fiiil 
to  make  out  hisk^ase.  But  there  the  motion  was  made  by  the 
plaintiff  himself,  to  have  leave  to  enter  a  nonsuit,  which  the  court 
refused,  because  he  had  a  judgment  against  one.  So  was  the 
case  of  Weller  v.  Goyton  et  al.,  1  Burr.  357,  which  was  also 
assumpsit ;  and  the  same  point  was  ruled,  that  after  judgment  by 
de&ult  against  one,  the  other  could  not  have  his  costs  taxed  on 
the  Stat.  14  6.  II.,  as  in  case  of  nonsuit,  for  the  plaintiff  was  not 
liable  to  be  nonsuited,  **  having  a  judgment  against  one  of  the  de- 
fendants  already."  And  in  Powell  v.  White  et  al.,  Doug.  168, 
which  was  assumpsit  against  several,  one  was  arrested  and  put  in 
bail,  and  afterwards  signed  judgment  of  non  pros.y  for  want  of  a 
declaration,  the  other  two  defendants  not  having  appeared  to  the 


PROM  THE  COURTS  OP  LAW.  M 


Cdiimliia,  Deoember«  1888. 


writ  Qd  a  rule  to  show  cause,  the  judgment  of  rum  pros,  was 
set  aside,  the  court  being  clearly  of  opinion,  that  in  a  joint  action 
the  plaintiff  could  not  be  non  pros.'d  by  one  without  the  others. 
And  the  same  point  was  made  in  Philpot  v.  Muller,  cited  in  a  note 
to  the  last  case,  where,  in  trespass  against  two  who  severed  in 
pleading,  one  of  them  signed  judgment  of  non  pros.,  and  sued  out 
execution.  On  a  rule,  afterwards,  at  a  subsequent  term,  to  show 
cause,  the  court  held  the  judgment  was  irregular ;  but  being  of  a 
former  term,  could  not  be  reached  by  motion,  and  could  only  be 
by  writ  of  error.  The  cases  of  Harris  v.  Batterley  et  aL,*  and  of 
Williams  v.  Rearrs  et  al.,  3  M'Cord.  234,  are  to  the  same  point 
Prom  these  authorities  it  is  clear  enough,  that  it  was  irregular  to 
grant  a  nonsuit  as  to  one  defendant,  and  to  put  the  case  to  the 
jury  as  to  the  other :  and  the  English  rule  of  practice  is  the  most 
correct,  although  it  has  been  common  here  to  enter  a  nonsuit,  or 
strike  out  the  name  of  the  defendant  against  whom  there  is  no 
proof.  But  the  defendant's  motion  here  is  not  advanced  by  this 
admission,  and  I  have  only  referred  to  the  cases  to  ascertain  the 
correct  practice.  In  all  the  cases,  the  motion  has  been  to  set  aside 
the  judgment  of  nonsuit  as  irregular,  when  granted  as  to  one  de- 
fendant, there  being  a  judgment  against  others ;  or,  the  result  has 
been  to  refuse  a  nonsuit  as  to  some  in  a  like  predicament  as  to 
others.  The  judgment  by  default  actually  obtained,  has  in  no 
instance  been  set  aside ;  and  we  are  brought  again  to  the  inquiry, 
whether  the  defendant  can  set  aside  this  verdict  and  judgment? 
and  for  the  reasons  already  assigned,  the  court  is  of  opinion  that 
he  cannot.  If  it  be  necessary  to  restore  the  regularity  of  the  pro- 
ceedings, the  proper  course  would  be  to  set  aside  the  judgment  of 
nonsuit,  and  enter  a  verdict  for  the  other  defendant  The  verdict 
against  this  defendant,  upon  his  plea  of  not  guilty,  is  conclusive 
upon  him,  that  on  the  trial  of  his  case,  the  plaintiff  was  properly 
in  court    He  can  take  nothing  by  his  motion. 

Gautt,  Richardson,  O'Neal!^  Evans  and  BurxBit,  Justices, 
concurred. 

*  Cowp.  483. 
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WiLUAM  Wagner  et  al.  v.  Robert  Aiton. 

Trespass  to  try  title.  The  plainti£&  were  three  out  of  five  of  the  children 
and  heirs  at  law  of  the  late  William  Wagner,  who  died  in  Jannaiy  or 
February,  1818.  The  plaintiff  claimed  under  a  grant  to  Robert  Brown, 
for  one  hundred  acres,  dated  9th  November,  1774.  The  land  in  dispute 
had  been  surveyed  under  a  rule  of  court,  by  a  deputy  surveyor,  who 
stated  in  his  certificate  that  he  had  seen  the  land,  and  found  it  to  be  the 
same  re-surveyed  by  Robert  Bradford,  20th  December,  1803 ;  and  that 
he  believed  it  to  be  a  part  of  the  Brown  grant  The  next  regular  link 
in  the  plaintiff'  chain  of  title,  was  a  deed  from  Moses  Westbury,  dated 
20th  December,  1799,  to  one  Carter.  None  of  the  witnesses  knew 
Westbury ;  some  of  them  said,  that  the  reputation  in  the  neighborhood 
was,  that  he  married  the  only  daughter  of  the  grantee,  Robert  Brown, 
and  that  he  and  his  wife  removed  from  the  state  upwards  of  thirty  years 
ago ;  probably  about  the  date  of  this  deed  to  Carter.  There  was  no 
proof  that  either  had  been  heard  from  since.  The  handwriting  of  a  de- 
ceased witness  to  Westbury's  deed  was  proved,  and  that  the  other  wit- 
ness to  the  same,  who  had  made  a  mark,  was  also  dead.  The  same 
witness  proved  that  the  body  of  the  deed  was  in  his  (the  witness')  fath- 
er's handwriting,  who  was  dead  :  he  also  proved  the  probate  to  have 
been  made  before  his  father,  who  was  a  justice  of  the  peace,  and  the 
certificate  of  registry,  signed  by  Tutt,  the  clerk  of  Edgefield,  who  was 
dead.  This  deed  conveys  the  land  covered  by  the  Brown  grant  A 
deed  from  Carter  to  the  late  William  Wagner,  for  the  same  land,  dated 
18th  January,  1802,  was  proved,  and  given  in  evidence.  The  plaintifiT 
gave  in  evidence  a  plat  made  by  Robert  Bradford,  of  the  land  in  dispute, 
surveyed  at  the  request  of  Carter,  for  William  Wagner,  dated  20th  De- 
cember, 1803.  The  plaintifis  proved  that  the  Brown  grant  was  regarded, 
by  the  neighborhood  generally,  as  covering  the  land  in  dispute,  and  that 
the  late  William  Wagner  had  more  than  five  years  actual  possession 
prior  to  1812,  of  a  field  of  five,  sis,  or  seven  acres,  on  the  land  in  dispute. 
The  defendant  claimed  under  a  junior  grant  to  one  Adams,  dated  June, 
1786,  covering  the  land  in  dispute,  and  deduced  a  regular  paper  title  ; 
and  proved  that  outside  of  the  lines  claimed  by  the  plaintiff  there  had 
been  a  continual  possession  for  more  than  forty  years  in  the  defendant, 
and  those  under  whom  he  claimed.  He  proved  too,  that  in  the  fall  of 
1811,  Mr.  Burnet,  under  whom  he  claims,  dispossessed  the  tenant  of  Wil- 
liam Wagner  of  the  field  of  five  or  six  acres,  sowed,  and  reaped  a  crop 
of  wheat  firom  it  That  Wagner  was  about  ploughing  up  the  wheat,  in 
the  spring  of  1812,  when  he  and  Burnet  met  at  the  field :  Burnet  pre- 
vented him  from  doing  so,  and  an  arbitration  (as  it  was  called)  took  place, 
the  whole  matter  about  which,  was  ascertained  from  the  recollection  of 
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two  witnesses,  who  said  that  they  were  at  the  arbitration.  That  Lyon, 
Robertson  and  Bullock  were  the  supposed  arbitrators.  One  of  the  wit- 
nesses said  that  they  looked  at  the  papers,  and  said  that  the  Adams  title 
(that  under  which  the  defendant  claims)  was  to  hold  until  a  better  one. 
The  other  witness  said,  the  understanding  at  and  of  the  arbitration  was, 
that  Wagner's  title  would  be  good  if  he  had  Mrs.  Westbury's  title,  other- 
wise the  junior  grant  (the  state  title,  as  he  called  it)  woutf  be  good : 
this  was  in  the  summer  of  1812,  and  from  that  time  to  Wagner's  death, 
in  January  or  February,  1813,  he  was  generally  sick,  and,  some  of  the 
witnesses  said,  bed-ridden.  Burnet  hauled  away,  in  the  summer  of  1812, 
the  rails  from  around  the  field,  and  there  had  been  no  possession  by  any 
one  since,  of  the  land  in  dispute.  The  defendant  also  proved  that  the 
plaintiflw,  William  Wagner  and  his  sister,  Elizabeth  Davis,  asked  leave, 
severally,  to  cut  timber  on  the  land  in  dispute,  from  the  defendant ;  and 
that  he  accordingly  gave  them  leave.  On  this  evidence,  the  jury  were 
instructed  by  the  circuit  judge,  as  follows : 

1,  *'  That  the  ordinary  proof  of  location  had  not  been  resorted  to,  to  locate 
the  Brown  grant,  but  still  the  evidence  might  satisfy  them  that  it  covered 
the  lociis  in  quo.  That  the  survey  by  Bradford,  made  in  1803,  under  the 
title  deduced  from  ^the  grantee,  was  evidence  of  the  location  of  the 
Brown  grant ;  for  there  was  no  doubt  that  plat  covered  the  locus  in  quo. 
So,  if  they  should  be  satisfied  that  Wagner,  under  the  Brown  grant,  had 
possession,  claiming  by  the  boundaries  of  the  Bradford  survey,  for  more 
than  five  years,  it  would  afibrd  very  satisfEictory  evidence  of  the  location ; 
and  that  in  a  case  of  this  kind,  the  circumstance  proved  by  the  defend- 
ant, in  making  out  proof  of  the  award  (as  it  is  called),  that  it  was  the 
understanding  among  all  concerned,  that  if  Wagner  had  Mrs.  Westbury's 
title  he  would  be  entitled  to  the  land,  might  turn  the  scale  in  favor  of 
the  location  contended  for  by  the  plaintifis. 

2.  That  if  the  plaintifis'  title  could  be  connected  with  Brown's  grant,  then 
he  might  be  entitled  to  recover;  otherwise  not  That  if  the  proof 
satisfied  them  that  Mrs.  Westbury  was  the  daughter  of  Brown,  and  she 
and  her  husband  were  still  alive,  then  her  husband's  deed  being  good  for 
his  or  her  lifetime,  would  entitle  the  plaintifi&  to  recover.  If  she  survived 
her  husband,  then  it  would  be  that  the  plaintiff  had  not  entitled  them- 
selves to  recover  by  the  paper  title.  That  if  Mrs.  Westbury  was  the 
daughter  of  Brown,  the  proof  would  justify  the  conclusion  that  she  and 
her  husband  had  been  dead  for  thirty-two  years  ;  both  having  removed 
from  the  state,  and  not  having  been  heard  from  since.  The  legal  pre- 
sumption of  their  death  would  be  complete  in  1806.  If  their  death  was 
thus  to  be  presumed  against  their  heirs,  the  statute  would  run  out  and 
be  at  an  end  in  1811,  unless  they  were  shown  to  be  under  disability, 
which  was  not  done,  and  that  the  possession  of  Wagner,  of  1806,  1807, 
1808,  1809,  1810,  1811,  would  perfect  his  title  against  them.  But  the 
true  view  of  the  case  was,  to  regard  Wagner  as  having  entered  under 
Carter's  and  Westbury's  conveyances,  who,  for  aught  that  certainly  ap- 
peared, might  be  strangers  to  Brown ;  but  who  had  undertaken  to  convey 
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luB  title*  and  under  a  title  so  derived*  if  he  had  an  actnal  adTerse  pee- 
aeseion  of  a  part  of  the  grant  for  more  than  five  yean  before  1612,  that 
this  was  equivalent  to  the  most  perfect  conveyance  of  the  Brown  grant 
to  him  against  all  persons  not  laboring  under  some  disability.  That  thus 
having  the  elder  and  better  legal  title,  it  was  not  divested  by  the  sup* 
posed  arbitration,  or  the  asking  leave  from  the  defendant  to  cot  timber  on 
the  land,  by  two  of  the  plaintifBs.  The  &ct  of  possession  of  more  than 
five  years  before  1612,  under  Carter's  and  Westbury's  deeds  and  Brad- 
ford's plat,  as  connected  with  the  titie  derived  from  Carter  and  the  Brown 
grant,  was  distinctly  submitted  to  the  jury,  and  they  were  told  that  upon 
it  would  depend  the  case." 

The  jury,  under  this  charge,  found  a  verdict  for  the  plaintifb  for  three-fifths 
of  the  land  in  dispute ;  and  on  a  motion  for  a  new  trial,  this  court  con- 
curred folly  in  the  instructions  given  by  the  judge  below,  to  the  jury, 
and  refused  the  motion 

In  relation  to  the  ground,  questioning  the  sufficiency  of  the  proof  of  West' 
bury's  deed,  the  court  say,  **That  it  was  all  which  could  be  given,  and 
enough  to  establish  the  existence  of  the  paper  more  than  thirty  years 
aga  But  when  it  is  remembered  that,  under  the  titie  derived  from 
Westbury,  there  was  a  survey  in  1603,  and  an  actual  pedis  possession  com- 
mencing in  1806^  of  more  than  five  years,  the  proof  was  sufficient  to 
admit  Westbury's  deed,  (which  was  {more  than  thirty  years  old,)  as  an 
ancient  deed,  without  saying  any  thing  about  its  execution.' 


yi 


Before  O'NEALL,  /.,  at  Edgefield,  Fall  Term,  1838. 

This  case  came  up  on  a  motion  for  a  new  trial.  The  report  of 
bis  honor,  the  presiding  judge,  is  as  follows :  **  This  was  an  action 
of  trespass,  to  try  title.  The  plaintiffs  were  three  out  of  fiye  of 
the  children  and  heirs  at  law  of  the  late  WilKam  Wagner, 
deceased,  who  died  in  January  or  February,  1813.  The  plain- 
tiffs claimed  under  a  grant  to  Robert  Brown,  for  100  acres,  dated 
0th  November,  1774.  The  land  in  dispute,  had  been  surveyed 
under  a  rule  of  court,  by  Wade  S.  Cothran,  deputy  surveyor ;  he 
stated  in  his  certificate  that  he  had  seen  the  land,  and  found  it  to  be 
the  same  re-surveyed  by  Robert  Bradford,  20th  December,  1803 ; 
and  that  he,  believed  it  to  be  a  part  of  the  Brown  grant  The 
next  regular  link  in  the  chain  of  title  was,  a  deed  from  Moses 
Westbury,  dated  20th  December,  1799,  to  Carter:  none  of  the 
witnesses  knew  Westbury ;  Mr.  Harrison  and  others  said  that 
the  reputation,  in  the  neighborhood,  was  that  he  married  the  only 
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daughter  (tf  the  grantee,  Robert  Brown — and  that  he  and  his  wife 
removed  from  the  state,  upwards  of  thirty  years  ago,  probably 
about  the  date  of  this  deed  to  Carter.  There  was  no  proof  that 
either  had  been  heard  from  since ;  one  of  the  witnesses  said,  that 
in  1813,  at  an  arbitration  hereafter  to  be  spoken  of,  it  was  thought 
to  be  possible  to  find  Mrs.  Westbury.  The  witness,  Mr.  Harri- 
son, proved  the  hand  writing  of  a  deceased  witness,  Mr.  Edward 
Harrison,  to  Westbury's  deed,  and  that  Couch,  the  other  witness, 
who  I  think,  made  a  mark,  was  also  dead.  He  proved,  that  the 
body  of  the  deed  was  in  his  father's  hand  writing,  who  is  dead ; 
he  proved  the  probate  to  be  fnade  before  his  father,  who  was  a 
justice  of  peace,  and  the  certificate  of  registry,  signed  by  Tutt, 
the  clerk  of  Edgefield,  who  is  also  dead.  The  deed  was  read, 
and  conveys  the  land  covered  by  the  Brown  grant  A  deed  from 
Carter  to  the  late  ^Iliam  Wagner  for  the  same  land,  dated  18th 
January,  1802,  was  proved  and  given  in  evidence.  The  plaintiflii 
next  produced  and  gave  in  evidence  a  plat,  made  by  Robert 
Bradford  of  the  land  in  dispute,  surveyed  at  the  request  of  Carter 
for  William  Wagner,  dated  20th  December,  18Q3.  The  plaintifb 
proved  that  the  Brown  grant  was  regarded  by  the  neighboihood 
generally,  as  covering  the  land  in  dispute :  and  at  the  arbitration 
in  1812,  it  was  conceded,  if  the  plaintifib*  ancestor's  title  was 
perfected  by  legal  conveyance  of  Mrs.  Westbury's  estate,  that 
then  his  title  to  the  land  in  dispute,  would  be  indisputable.  The 
plaintifi^'s  proved  by  Messrs  Rhodes,  Kemp,  and  Thornton,  that 
the  late  William  Wagner  had  more  than  fiye  years  actual  pos- 
session prior  to  1812,  of  a  field  of  five,  six  or  seven  acres  on  Ae 
land  in  dispute.  On  the  part  of  the  defendant,  it  was  proved  by 
Mr.  R(^rs,  Mr.  Hamilton,  and  Isaac  Burnet,  that  they  did  not 
think  the  plaintiff's  ancestor  had  possession  as  long  as  five  years. 
The  defendant  claimed  under  a  junior  grant,  to  Adams,  June, 
1786,  covering  the  land  in  dispute,  and  deduced  a  regular  paper 
title — and  proved,  that  outside  of  the  lines  claimed  by  the  plain* 
tifl&,  there  had  been  a  continual  possession  for  more  than  forty 
years,  in  the  defendant,  and  those  under  whom  he  claims.  He 
proved  too,  that  in  the  fall  of  1811,  Mr.  Burnet,  under  whom  he 
claims,  dispossessed  the  tenant  of  William  Wagner,  of  the  field  of 
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five  or  six  acres ;  saved,  and  reaped  a  crop  of  v^heat  from  it 
Wagner  was  about  ploughing  up  the  wheat,  in  the  spring  of 
1812 ;  he  and  Burnet  met  at  the  field ;  Burnet  prevented  him 
from  doing  so,  and  an  arbitration  (as  it  was  called)  took  place. 
The  whole  matter  about  which  was  ascertained  from  the  re- 
collection of  two  witnesses  who  i^id  that  they  were  at  the 
arbitration,  Lyon,  Robertson  and  Bullock,  were  the  supposed 
arbitrators :  one  of  the  witnesses,  Mr.  Rogers,  said,  that  they 
looked  at  the  papers  and  said  that,  "  the  Adams  title  (that  under 
which  the  defendant  claims,)  was  to  hold  until  a  better  one."  Mr. 
Corley,  the  other  witness,  said  the  understanding  was,  at  and  of 
the  arbitration,  that  Wagner's  title  would  be  good  if  he  had  Mrs. 
Westbury's  title,  otherwise  the  junior  grant,  (the  state  title,  as  he 
called  it,)  would  be  good.  This  was  in  the  summer  of  1612; 
and  from  that  time  to  Wagner's  death,  in  January  or  February, 
1813,  he  was  generally  sick,  and  some  of  the  witnesses  said, ''  bed 
ridden."  Burnet  bawled  away,  in  the  summer  of  1812,  the  rails 
firom  around  the  field,  and  there  has  been  no  possession  by  any 
one  since,  of  the  land  in  dispute.  The  defendant  proved  that  the 
plaintifis,  William  Wagner  and  his  sister,  Elizabeth  Davis,  asked 
leave  severally  to  cut  timber  on  the  land  in  dispute,  from  the 
defendant,  and  that  he  accordingly  gave  them  leave.  The  jury 
were  instructed,  1.  That  the  ordinary  proof  of  location  had  not 
been  resorted  to,  to  locate  the  Brown  grant.  But  still  the  evidence 
might  satisfy  them,  that  it  covered  the  locus  in  quo.  I  thought, 
and  so  stated,  that  the  survey  by  Bradford,  made  in  1803,  under 
the  title  deduced  fi'om  the  grantee,  was  evidence  of  the  location 
of  the  Brown  grant :  for  there  was  no  doubt  that  plat  covered 
the  locus  in  quo ;  so  if  they  should  be  satisfied  that  Wagner, 
under  the  Brown  grant,  had  possession,  claiming  by  the  bounda- 
ries of  the  Bradford  survey  for  more  than  five  years,  it  would 
afibrd  very  satisfactory  evidence  of  the  location ;  and  that  in  a  case 
of  this  kind,  the  little  circumstance  proved  by  the  defendant  in 
making  out  proof  of  the  award,  (as  it  is  called,)  that  it  was  the 
understanding  among  all  concerned,  that  if  Wagner  had  Mrs. 
Westbury's  title,  he  would  be  entitled  to  the  land,  might  turn  the 
scale  in  favor  of  the  location  contended  for  by  the  plaintiffs.    2» 


FROM  THE  COURTS  OF  LAW.  105 


Columbia,  December*  1838* 


That  if  the  plaintifli'  title  could  be  ccmnected  v^ith  Brown*s  grant, 
then  he  might  be  entitled  to  recover,  otherwise  not  On  this 
part  of  the  case  I  said  to  them,  if  the  proof  satisfied  them  that 
Mrs.  Westbury  was  the  daughter  of  Brown,  and  she  and  ber 
husband  were  still  alive,  then  her  husband's  deed  being  good  for 
his  or  her  lifetime  would  entitle  the  plaintiffs  to  recover.  If  she 
survived  her  husband,  then  it  would  be  that  the  plaintiffs  had  not 
entitled  themselves  to  recover  by  the  paper  title.  I  told  them, 
that  if  Mrs.  Westbury  was  the  daughter  of  Brown,  the  proof 
would,  I  thought,  justify  the  conclusion  that  she  and  her  husband 
had  been  dead  for  thirty*two  years.  For  it  will  be  remembered, 
that  in  1790,  both  removed  from  the  state,  and  have  not  been 
heard  from  since.  The  legal  presumption  of  their  death  would 
be  complete  in  1806.  If  their  death  was  thus  to  be  presumed 
against  their  heirs,  the  statute  would  run  out  and  be  at  an  end  in 
1811,  unless  they  were  shown  to  be  under  disability,  which  was 
not  done :  and  that  the  possession  of  Wagner,  of  1806,  1807, 
1808,  1809,  1810,  and  1811,  would  perfect  his  title  against  them. 
But,  I  thought  the  true  view  of  the  case  was,  to  regard  Wagner 
as  having  entered  under  Carter's  and  Westbury's  conveyances, 
who,  for  aught  that  certainly  appeared,  might  be  strangers  to 
Brown,  but  who  had  undertaken  to  convey  his  title,  and  under  a 
title  so  derived,  if  he  had  an  actual  adverse  possession  of  a  part 
of  the  grant  for  more  than  five  years  before  1812,  that  this  was 
equivalent  to  the  most  perfect  conveyance  of  the  Brown  grant 
to  him,  against  all  persons  not  laboring  under  some  disability. 
That  thus  having  the  elder  and  better  legal  tide,  it  was  not 
divested  by  the  supposed  arbitration,  or  the  asking  leave  from 
the  defendant,  to  cut  timber  on  the  land,  by  two  of  the  plaintiffs. 
The  fact  of  possession,  of  more  than  five  years  before  1812, 
under  Carter's  and  Westbury's  deeds,  and  Bradford's  plat,  as 
connected  with  the  title  derived  from  Carter  and  the  Brown 
grant,  was  distinctly  submitted  to  the  jury,  and  they  were  told 
that  upon  it  would  depend  the  case.  Upon  this  part  of  the  case, 
the  defendant  had  the  full  benefit  of  the  supposed  arbitration 
and  the  asking  leave  to  cut  timber,  and  of  every  thing  like  an 
abandonment  of  the  possessory  title,  by  Wagner,  or  his  heirs. 
Vol.  I.— 14 
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The  jury  found  for  the  plaiqtiffi,  three-fifths  of  the  land  in 
dispute,  and  85  damages ;  and  I  think  their  verdict  right" 

The  defendant  appeals  and  now  moves  the  court  for  a  new 
trial,  on  the  following  grounds :  1.  That  the  Brown  grant  under 
which  plaintiffi  claimed,  was  not  located,  by  sufficient  proof,  on 
the  land  in  dispute.  2.  That  plaintifiEs  established  no  connecticm 
in  title  with  the  Brown  grant,  as  there  was  no  conveyance  from 
Brown  or  his  heirs ;  as  Westbury,  who  conveyed  to  Carter^  was 
not  prf)ved  to  be  (he  sonrin^law  of  Broumj  or  to  have  any  interest  in 
the  land ;  as  the  deed  from  Westbury  to  Carter,  was  not  suf- 
ficiently proved ;  as  the  said  deed  did  not  convey  the  right  of 
Mrs.  Westbury.  3.  That  the  possession  of  plaintiffi  could  not 
avail  them  by  way  of  title,  inasmuch  as  Mrs.  Westbury  was 
then  alive,  and  as  the  possession  was  abandoned,  in  pursuance 
of  an  award  between  the  parties  then  claiming,  more  than  ten 
years  ago. 

Curia,  per  CNbaix,  J.  This  court  concurs  fully  in  the  instruc- 
tions given  by  the  judge  below  to  the  jury.  It  is  only  necessary 
to  remark  on  the  ground  taken,  questioning  the  sufficiency  of  the 
proof  of  Westbury's  deed,  that  it 'was  all  which  could  be  given, 
and  enough  to  establish  the  existence  of  the  paper  more  than 
thirty  years  ago.  But  when  it  is  remembered,  that  under  the 
title  derived  from  Westbury,  there  was  a  survey  in  1603,  and  an 
actual  pedis  possession  commencing  in  1806,  of  moxe  than  five 
years,  the  proof  was  sufficient  to  admit  Westbury's  deed  (which 
was  more  than  thirty  years  old)  as  an  ancient  deed,  without  say- 
ing any  thing  about  its  execution. 

The  motion  for  a  new  trial  is  dismissed* 

Gantt,  Richardson,  Evans,  Butlbr  and  Earle,  Justices,  con- 
curred. 

WardUxu)  and  WardUxwy  for  the  motion. 
Bausketj  contra. 
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Faulkner  &  Carns  o.  Wright,  Coker  &  Tuttlb. 

WnjjAMflON  &  DuKULP  V,  The  Same. 

A.  &  W.  DuNLAP  V.  The  Sahs. 

J.  A.  &  W.  Garns  o.  The  Same. 

These  were  several  actions  of  assumpsit  against  the  defendants,  owners  of 
the  **  Steamer  Atalanta,"  for  the  value  of  certain  goods  shipped  by  the 
respective  plaintiffi,  and  alleged  to  have  been  lost,  on  board  the  said 
steamer,  plying  on  the  Pedee  River,  between  Georgetown  and  Cheraw. 
The  defence  set  up  was,  that  the  "  Atalanta  "  sunk  by  running  on  a  con- 
cealed and  unknown  snag,  in  the  ordinary  boat  channel,  when  the  river 
was  fJEurly  navigable  for  steamboats ;  and  that  the  loss  which  followed 
was  not  in  consequence  of  any  want  of  prudence  and  diligence  on  the 
part  of  the  master  and  owners.  There  was  a  great  deal  of  testimony 
offered  on  both  sides ;  by  the  defendants  to  sustain,  and  by  the  plaintiffi 
to  repel,  the  grounds  of  excuse  set  up :  and  in  some  respects,  the  evi- 
dence was  conflicting  and  contradictory.  The  plaintifis  insisted  especially 
that  the  defendants  had  been  guilty  of  negligence  after  the  steamer  struck 
and  went  down,  in  not  rescuing  the  goods  and  forwarding  them  to  their 
destination.  Upon  this  part  of  the  case,  his  honor,  the  presiding  judge, 
charged  the  jury — "  that  the  duties  of  the  master  and  owners  did  not 
cease  with  the  catastrophe  which  arrested  and  detained  the  boat,  where- 
by the  Ciargo  became  damaged ;  but  that  they  might  be  held  liable  for 
damages,  arising  from  want  of  diligence  and  proper  exertions  towards 
saving  and  delivering  the  goods  on  board ;  and  that  the  jury  might  re- 
gard, as  a  proper  standard  of  such  diligence,  such  a  line  of  conduct  as  a 
prudent  man  of  intelligence  would  have  observed  in  taking  care  of  his 
own  property,  similarly  situated."  The  jury  found  for  the  defendants, 
and  a  motion  for  new  trial  was  refused.    [Riohasqson,  J.,  dissenting.] 

The  general  principle  is,  that  the  master  and  owners  of  boats,  on  inland 
navigable  rivers,  like  those  of  vessels  at  sea,  are  common  carriers ;  that 
they  zxe  bailees  for  hire,  and  bound  by  the  obligations  of  the  law,  to  de- 
liver goods  placed  on  board  their  vessel  at  the  place  of  their  destination ; 
unless  they  are  prevented  from  so  doing,  by  the  act  of  Ood,  or  public 
r<  enemies. 

The  bill  of  lading  is  the  usual  evidence  of  the  contract  between  the  owners 
of  the  vessel  and  the  freighters.    It  is  a  contract,  signed  by  the  master 
for  the  owners,  and  subjects  them  to  all  the  liabilities  incident  to  it    As 
soon  as  goods  are  taken  on  board,  the  owners  become  insurers  to  a  cer-      > 
tain  extent ;  and  the  only  causes  which  will  excuse  them  for  the  non-    , 
delivery  of  the  goods  must  be  events  Ming  within  the  meaning  of  one   • 
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of  the  expressions  ^  the  act  of  Grod,"  and  *'  public  enemies,'*  unless  the 
contract  be  specifioally  qualified  and  limited.  The  perils  usually  except- 
ed, and  for  losses  arisi&g  from  which  they  are  not  liable,  are  those  which 
do  not  happen  by  the  intervention  of  man,  nor  are  to  be  prevented  by 
human  prudence ;  and  losses  arising  from  them  are  such  as  happen  in 
spite  of  human  exertion.     /> 

It  has  been  decided  in  this  state,  that  a  boat  running  on  an  utiknown  and 
concealed  snag,  in  the  regidar  boat  channel  of  a  navigable  river,  may 
fall  within  the  excepted  perils.     [Smyrl  v.  Niolon,  2  Bail  Rep.  421.] 

The  most  usual  contest  in  cases  of  wreck  is,  whether  the  losses  from  it  are 
to  be  attributable  to  the  negligence  of  the  master,  or  are  to  be  regarded 
as  resulting  from  inevitable  accident  When  the  wreck  is  inevitable, 
and  a  total  loss  is  the  immediate  consequence,  there  is  little  difiiculty  in 
applying  the  general  principle  of  law.  In  such  a  case,  the  master  would 
be  absolved  from  all  responsibility.  When,  however,  the  injury,  in  the 
first  instance,  happens  from  the  act  of  Grod,  as  by  the  stranding  of  a 
vessel  and,  after  some  interval  of  time,  a  loss  either  partial  or  total,  is  the 
ultimate  consequence,  there  is  much  greater  difScukjt  in  deciding  on  the 
rights  and  liabilities  of  the  pfxties  concernpd.  Tne  conduct  of  the 
master  or  owner  then  becomes  a  subject '^ of  imj^rtant  consideration. 
If  they  be  guilty  of  negligence,  they  will  be  held  answerable  for  all  the 
damages  which  proceed  from  it.  Their  duty  is,  to  use  all  the  means  with- 
in their  power  and  control,  to  arrest  and  obviate  the  consequences  of  the 
disaster ;  and  there  is  perhaps  no  better  rule  than  that  they  should  be 
bound  to  use  such  care  and  attention  as  a  prudent  man  would  have  done 
in  a  similar  situation,  with  regard  to  his  own  property. 

Their  duty  is  to  deliver  the  goods  as  they  were  left  by  the  wreck :  if  not 
in  a  sound,  in  their  damaged  state.  What  will  excuse  them  mhst  neces- 
sarily depend  upon  the  circumstances  peculiar  to  each  case  ;  and,  in  a 
great  measure,  must  be  a  matter  of  fact  to  be  submitted  to  the  jury. 
When  aU  reasonable  efforts  frdl  to  save  the  cargo,  the  ultimate  loss  may 
be  &irly  regarded  as  resulting  from  the  first  cause,  as  the  m  nuiffor ; 
upon  the  ground  that  when  human  exertions  have  failed  to  obviate  its 
consequences,  the  ''jact  of  God "  may  still  be  regarded  as  continuing 
its  operation. 

Before  BUTLER,  /.,  at  Chesterfield,  Fall  Term,  1888. 

These  were  special  actions  of  assumpsit,  to  make  the  defendants 
liable  for  the  value  of  goods  lost  on  board  of  their  boat  The  report 
of  his  honor,  the  presiding  judge,  is  as  follows :  "  The  plaintiffs  had 
shipped  from  New- York,  in  the  brig  Frances  Ann,  goods  to  the 
vsdue  of  sixteen  or  seventeen  thousand  dollars.  They  were  receiv- 
ed at  Georgetown,  S.  C.  in  good  order,  by  their  forwarding  agent, 
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Waterman,  who  had  instructions  to  send  them  up  the  Bedee  to 
Cheraw;  from  which  place  they  were  to  be  forwibrded  to  plaintiflir, 
residing  in  Lancaster,  by  their  agent,  Long.  Waterman,  re- 
siding in  Georgetown,  stood  in  the  double  position  of  being  the 
agent  of  plaihtiffi  to  receive  and  forward  their  goods,  and  also  of 
being  the  agent  of  the  defendants  to  attend  to  the  loading  of  their 
boat,  the^  steamer  Atalanta,  plying  on  Pedee,  between  George- 
town and  Cheraw.  On  the  Idth  and  ]6tb  of  October,  1836,  the 
plaintiffs'  goodft  were  put  on  board  the  Atalanta,  at  Georgetown ; 
on  the  17th,  she  left  Georgetown,  taking  along  side  of  her  a  tow 
boat  loaded  with  goods.  At  the  time  of  her  departure,  she  drew 
something  less  than  four  feet  water,  and  was  under  the  command 
and  care  of  the  following  officers  and  crew :  Russel,  master,  (a 
white  man)  Prince,  (a  slave)  Pilot,  and  Freeman,  (a  free  man  of 
color)  engineer,  ai)d  about  twelve  oc  thirteen  black  men,  as  the 
crew.  About  half  way  between  Georgetown  and  Cheraw,  the 
Atalanta  sunk,  at  a  place  called  '  the  Washers.'  When  she  first 
sunk  she  was  in  ten  feet  water,  her  deck  bei^g  about  ten  or 
twelve  inches  above,  but  her  hold  full  of  water.  The  great 
question  was,  whether  she  was  sunk  by  inevitable  acqident,  or  by 
some  cause  which  could  have  been  avoided  by  human  foresight 
and  prudence ;  and,  upon,  this  point,  the  testimony  is  very  volumi- 
nous on  both  sides.  A  survey  was  made  of  tlfe  localities,  and  a 
map,  which  was  given  in  evidence  on  the  trial,  will  explain  them 
to  the  court.  To  understand  the  witnesses,  we  must  suppose 
ourselves  to  be  going  up  the  river  as  the  boat  was ;  towards  the 
east  bank  (which  is  on  the  right  going  up,)  is  a  cove,  formed  by 
the  bend  of  the  river,  which  is  full  of  snags,  known  to  all  navi- 
gators of  the  river/;  towards  the  west  or  left,  going  up,  is  a  sand 
bar ;  and  between  the  cove  of  snags  and  the  sand  bar^  is  the 
regular  boat  channel.  A  gum  tree  w^th  a  large  root,  forms  the 
eastern  limit  of  this  channel :  this  root  is  iLnown  and  called  by 
the  name  of  the  *  Hurricane ;'  and  boats,  in*pursuing  the  common 
channel,  run  as  near  this  root  as  possible,  without  interfering 
with  it ;  as  witness  expressed  it,  they  usually  graze  it  with  the 
bow  of  the  boat.  The  bow  of  the  Atalanta  had  passed  where 
the  limbs  of  the  tree  lay,  and  was  within  eight  or  ten  yards  of 
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the  root  when  she  sunk — ^the  root  being  rather  to  the  ri^t  of 
the  bow.  As  the  onus  was  on  the  defendants,  to  diew  how 
the  boat  was  sunk,  they  undertook  to  show  by  testimony,  that  the 
boat  was  in  the  ordinary  boat  channel,  and  run  on  an  unknown 
and  concealed  snag,  at  a  time  when  the  river  was  fairly  boatable; 
and  that  after  the  accident  happened,  they  used  all  the  diligence 
in  their  power  to  save  the  goods  on  board  from  destruction.  For 
this  purpose,  they  introduced  a  great  deal  of  testimony.  The 
testimony  of  Russel,  the  master,  taken  by  commission,  and  that 
of  many  pilots  of  boats  who  were  sworn  in  court,  went  to  show 
that  the  Atalanta  was  in  the  exact  boat  channel  when  she  sunL 
The  master  stated  that  about  3  o'clock  on  the  18th  of  October, 
whilst  the  boat  was  under  fair  way  and  running  slowly,  she  was 
arrested  by  something,  and  went  down  in  twenty  minutes.  At 
the  time,  the  pilot  was  at  the  helm,  and  he  by  his  side,  and  the 
engineer  at  his  post ;  the  boat  was  in  the  exact  channel ;  had 
passed  down  same  way  and  had  seen  boats,  particularly  the 
*  Duncan- M'Cra,*  pass  precisely  the  same  place  with  safety,  that 
at  this  time,  there  was  a  little  swell  in  the  river  which  covered 
the  Hurricane,  which  was,  however,  indicated  by  the  rippling  of 
the  water  over  it  He  said  the  engine  worked  well — ^but  that 
he  was  unable  to  mpve  the  boat,  and  that  he  was  confident 
she  was  detained  by  a  snag,  which  was  concealed  from  and 
unknown  to  any  on  board.  Whilst  the  boat  was  in  this  situation 
he  despatched  a  messenger  to  one  of  her  owners,  Mr.  Wright, 
residing  inCheraw.  Ib  about  eight  days,  Mr.  Wright  came 
down,  and  got  several  gentlemen  of  standing  in  the  neighborhood 
to  take  a  survey  of  the  boat,  and  to  advise  the  owners  what  they 
had  best  do  for  all  concerned.  He  also  got  several  pilots  to 
examine  her  situation.  Upon  sounding,  she  was  then  in  ten  feet 
water,  and  the  river  &lliog.  The  pilots  said  the  Atalanta  was 
in  the  exact  channel  (in  boats  to  pass  the  Hurricane  with  safety, 
and  that  the  river,  though  low,  was  fairly  boatable,  and  that  the 
boat  was  on  a  concealed  and  unknown  snag.  The  gentlemen 
who  made  the  survey  advised,  that  the  boat  should  be  raised, 
and  the  goods  sent  to  Cheraw  and  sold  as  soon  as  practicable. 
The  goods  on  deck  and  the  tow  boat  were  sent  to  Cheraw  in 
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safety,  EtxertioiM  \vbre  made  to  procure  as  many  boats  as  could 
be  obtained  to  assist  in  carrying  off  the  goods,  and  to  assist  in 
raifliiig  the  steamer.  A  man.  by  the  name  of  O'Hanlon,  living  in 
WilmiQgtoB,  N  C.  who  built  the  Atalanta,  and  who  was  a  man 
of  skill  and  experience  in  buildings  launching  and  raising  boats, 
was  sent  for.  At  first  he  could  not  come,  being  sick,  but  sent 
some  hands  perhaps :  some  time  in  November  he  came  himself, 
and  made  exertions  to  raise  the  boat.  Four  boats  and  about 
thirty  hands  were  employed,  with  machinery  made  for  the  pur- 
pose. They  continued  their  exertions  for  about  three  months, 
but  without  success.  The  efibrt  to  raise  the  boat  cost  the  de- 
fendants about  five  thousand  dollars.  The  boat  was  so  far 
moved  as  to  loose  it  from  the  snag,  or  impediment  that  had 
detained  it,  and  she  drifted  down  the  river  into  a  deeper  place, 
where  the  wreck  is  now  lying.  About  the  time  it  drifted  down, 
there  came  a  freshet  which  washed  sand  over  the  boat,  so. as  to 
render  it  impracticable,  in  the  estimation  of  the  owners,  to  do 
any  thing  to  her  with  advantage ;  and  she  was  abandoned.  In 
the  mean  time,  some  of  the  goods  were  taken  out  and  sold,  for 
the  benefit  of  the  owners  of  the  goods. 

The  defendants  also  introduced  testimony  to  show  that  the 
boat  was  staunch,  the  master  was  competent,  the  pilot  expe- 
rienced, and  the  engineer  skilful.*  As  to  the  first  officer,  it 
appeared  that  he  had  been  acting  as  clerk  on  board  of  the  M'Cra, 
and  as  far  as  this  situation  would  enable  him  to  do  so,  he  had  be- 
come acquainted  with  the  navigation  of  the  ^Pedee,  before  he 
had  gone  on  board  of  the  Atalanta,  on  whioh  he  for  a  while 
at  first  acted  as  clerk.  This  was  his  second  trip  as  master. 
Several  witnesses  said  they  would  have  trusieck  him  as  master, 
for  all  that  a  master  has  to  do  in  the  practical  navigation  of  a 
boat ;  all  saying  that  the  pilot  is  the  principal  officer  on  board.' 
With  regard  to  the  pilot,  the  testimony  was  very  satisfactory, 
that  he  was  trust-worthy,  and  distinguished  for  his  vigilance  and 
experience.    The  engineer  had  acted  on  other  boats  as  engineer ; 


*  It  was  shewn  that  the  boat  was  well  built,  staunch,  and  new,  being 
about  two  years  in  service. 
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had  been  on  board  of  this  boat  before  this  trip,  acting  as  first 
fireman ;  this  was  his  first  trip  on  the  Atalanta  in  which  he  had 
charge  of  the  engine.  The  regular  engineer,  who  was  taken  sick 
in  going  down,  said  that  Freeman  was  competent,  and  that  the 
engine  was  in  good  order  and  worked  well  after  the  boat  sunk. 
The  testimony,  on  the  part  of  the  plaintifis,  went  to  these  points : 

1.  The  master  was  inexperienced,  and  the  engineer  intemperate. 

2.  The  boat  was  overloaded  when  she  left  Georgetown.  3.  That 
she  had  attempted  the  navigation  when  it  was  too  low,  and  beyond 
where  it  was  fairly  boatable.  4.  That  the  boat  was  crippled  be- 
fore she  reached  the  Washers.  5.  After  she  sunk,  due  diligence 
and  prudence  were  not  used  to  save  the  goods  on  board. — On  the 
first,  there  was  some  evidence  that  the  master  was  young,  and 
could  not  be  acquainted  with  the  navigation  of  the  river ;  and 
one  or  two  witnesses  said  that  the  engineer  was  occasionally  in- 
temperate. '[I  think  it  was  shown  there  was  no  spirits  on  board 
of  the  boat  when  the  accident  happened.]  2.  It  was  shown  that 
the  boat  was  fully  laden ;  and  I  think.  Waterman  said,  fuller  than 
he  had  ever  known  her  before.  This  was  a  disputed  point,  as 
some  witness  said  that  she  had  drawn  more  water  before  than 
she  did  on  this  trip.  On  the  3d  point,  much  testimony  was  ofier- 
ed;  two  witnesses  said  the  river  was  lower,  at  the  time  of  the 
accident,  than  they  had  ever  known  it  for  loaded  steamboats,  and 
all  satid  the  river  was  low ;  several  saying,  however,  it  was  not 
too  low  to  pass  the  Washers,  but  that  it  was  navigable  to  a  place 
called  the  *  Pocket,'  a  place  above,  for  steamboats ;  fi*om  which 
place,  goods  shouki  have  been  taken  up  by  lighters.  All  the  wit- 
nesses agreed  that  the  Washers  was  a  place  of  unusual  peril  for 
boats  to  pass,  and  that  it  required  prudence  and  skill  to  run  a  boat 
through  them  in  a  low  river.  Upon  this  part  of  the  case,  my 
own  mind  was  not  satisfied,  as  to  the  prudence  and  judgment  of 
tiie  defendants.  It  was  certainly  proved  that  the  river  was  quite 
low.  All  the  pilots  said  that  they  would  not  have  attempted  to 
pass  the  Washers,  if  the  Hurricane  could  be  seen  out  of  water ; 
but  said  that  if  it  was  covered,  the  navigation  was  safe.  There 
was  some  uncertainty  on  this  point,  from  the  testimony  of  the 
witnesses.    4.  The  captain  acknowledged  that  the  boat  touched 
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the  sand  bar,  about  one  hundred  yards  below  the  Washers,  but 
that  it  did  not  a&ct  her  course,  or  impede  her  motion.  One 
^tness,  a  man  by  the  name  of  Grice,  said  that  just  opposite  his 
house,  the  steaiper  was  delayed  for  an  hour,  and  that  the  crew 
was  making  exertions  as  though  they  were  endeavoring  to  get 
her  off  from  some  detention  at  her  bottom.  That  he  saw  a  snag  at 
the  place  where  the  boat  lay,  and  underneath  where  she  stopped. 
[The  testimony  of  this  witness  was  assailed :  see  my  notes  of 
the  testimony.] 

Another  witness  said  the  steamboat  stopped  about  the  same 
place,  but  how  long  he  could  not  say :  he  was  at  a  house,  rising 
<Hie-fourth  of  a  mile  off. — 5.  Plaintifis  contendedthat  goods  m^ht 
have  been  taken  out  of  the  hold  of  the  boat  and  dried  on  the  fatnd^ 
or  carried  to  a  warehouse  not  far  off.  Upon  this,  there  was  some 
contrariety  of  opinion — some  witnesses  saying  that  some  goods 
could  have  been^Ae^f  out  of  the  hold,  and  others  saying  it  was  a 
more  prudent  course  to  have  raised  the  boat,  and  to  have  taken 
all  the  goods  to  Cheraw,  and  I  think  this  was  the  general  opinion ; 
nearly  all  the  witnesses  sajring,  that  to  have  stopped  to  take  the 
goods  out  in  detail,  by  hooking,  would  have  jeoparded  all  oppor- 
tunity to  raise  the  boat,  by  which  all  might  have  been  saved.  [It 
should  be  here  remarked,  that  it  was  thought  practicable  to  raise 
the  boat  at  the  time.]  At  best,  there  was  a  choice  of  difficulties. 
To  attempt  to^^A  up  the  goods,  would  have  resulted  in  delay,  and 
would  have  required  boats  to  take  them  off,  which  the  defendants 
could  not  procure  at  first ;  having  in  vaia  attempted  to  hire  them 
before  CXHanlon  came  to  raise  the  boat,  and  that  ihen  it  was  more 
prudent  to  attempt  the  raising  hen  The  plaintifis  also  introduced 
testimony  to  show  that  it  was  practicable  to  get  out  goods  a  year 
after  the  boat  sunk,  and  that  defendants  should  have  then  taken 
them  out ;  and  on  this  part  of  the  case,  these  extraordinary  facli 
were  proved :  that,  in  the  summer  of  1837,  long  after  the  boat  was 
abandoned,  and  when  sand  and  water  were  five  feet  over  the 
hold,  (which  was  ten  feet  deep,)  making  a  depth  of  fifteen  feet 
water  to  the  goods,  several  persons  undertook  to  get,  and  did  get 
goods  out  of  the  hold.  The  way  they  pursued  was,  to  put  down 
a  pole  as  a  guide :  to  dive  down  with  a  sledge-hammer,  and  knock 
Vol.  I.— 15 
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open  boxes,  as  long  as  they  could  hold  their  breath*  By  repeat- 
ediy  doing  so,  several  persons  got  up  some  guns,  nails,  and  other 
goods,  amounting  to  five  hundred  dollars,  which  they  sold,  daimii^ 
the  proceeds  for  salvage.  One  or  two  got  lost  in  the  hold,  and  were 
very  nearly  drowned :  they  were  forced,  by  a  rise  in  the  river 
and  the  peril  of  the  enterprise,  to  desist  from  their  exertions. — 
I  charged  the  jury  oh  all  the  points:  that  defendants  were  subject 
to  the  common  law  responsibilities  of  common  carriers,  as  modi* 
fied  by  judicial  decisions,  unless  they  had  shown  satis&ctorily  that 
the  loss  resulted  from  inevitable  accident ;  from  some  cause  winch 
human  prudence  and  foresight  could  not  have  avoided.  That  it 
was  not  enough  lo  show  that  the  boat  had  run  on  an  unknown 
•nag,  in  the  ordinary  boat  channel  of  the  river ;  but  that  they 
should  show  that  the  boat  was  properly  loaded  and  managed,  and 
that  the  river  was  fairly  navigable  at  the  time,  for  steamboats  of 
the  size  and  burthen  of  the  Atalanta.  I  thought,  myself,  that  the 
boat  was  in  the  common  channel  of  the  river,  and  had  run  on  an 
unknown  snag,  but  I  had  great  doubt  whether  the  boat  should 
have  been  put  on  the  river  when  it  was  so  low ;  for,  when  the 
river  is  very  low,  a  boat  might  run  on  concealed  snags,  which  it 
would  avoid  if  the  water  were  high  enough  to  float  it  above  them. 
I  said,  perhaps,  the  snag  might  have  been  avoided,  by  waiting  for 
a  higher  river.  But  at  the  same  time,  I  said  this  was  a  questibn 
of  fact,  depending  on  the  testimony ;  many  of  the  witnesses  say/ 
ing  the  river  was  frdrly  navigable  at  the  time,  and  but  a  few  saying 
otherwise ;  and  it  was  therefore  a  question  for  the  jury  to  deter- 
mine.- Shonid  the  jury  come  to  the  conclusion  that  the  boat  had 
sunk  by  inevitable  accident,  I  charged  them  that  the  defendants 
might  be  still  held  liable  for  negligence  and  want  of  prudence,  in 
saving  and  taking  care  of  the  goods ;  that  they  were  bailees  for 
kire,  in  the  peculiar  custody  of  goods,  from  whom  the  plaintiffi 
had  a  right  to  expect  not  only  diligence,  labor  and  care,  but  pru* 
dence,  enlightened  by  information,  and  directed  by  intelligent 
exertion ;  such  prudence,  as  an  intelligent  man  would  have  used 
in  taking  care  of  his  own  property  of  the  same  amount,  and  simi- 
larly situated.  Whether  the  defendants  had  thus  demeaned  them* 
selves,  was  a  question  for  the  jury,  that  depended  very  much  on 


PROM  THE  COURTS  OP  LAW.  115 


Gohinibia,  December,  1888. 


the  opinion  and  statements  of  witneflsea.  It  was  a  question  that 
addressed  itself  to  the  sound  disoietion  and  deliberate  judgment 
of  the  jury."  The  jury,  after  retiring  but  a  short  time»  found  for 
the  defendants. 

The  plaintiffi  now  moved  for  a  new  trial»  on  the  following 
grounds :  1.  Becauae,  there  was  no  evidence  that  the  boat  was  in 
the  proper  channel,  when  she  was  snagged — ^if  snagged  at  all.  2. 
Because,  the  judge  charged  the  jury,  that,  after  the  boat  snagged, 
defendants  were  discharged  of  their  common  law  liability  as  car- 
ik^Sf  and  became  mere  bailees  of  the  goods  on  board,  and  charge- 
able only  for  ordinary  neglect  3.  Because,  the  judgp  charged 
the  jury,  that  it  was  not  necessary  that  the  master  of  the  vessel 
should  be  acquainted  with  the  navigation  of  the  river,  if  be  had  a 
skilful  pilot 

CuxiA,  per  BuTLBB,  J.  The  jury  have  found  in  this  case,  that 
the  Atalanta  sunk  by  running  on  a  concealed  and  unknown  snag, 
in  the  ordinary  boat  channel,  when  the  river  was  feirly  navigable 
for  steamboats ;  and  that  the  loss  which  followed  was  not  in  con- 
sequence of  a  want  of  prudence  and  diligence  on  the  part  of  the 
master  and  owners :  and  the  material  question  now  made  is,  did 
the  presiding  judge  lay  down  the  law  correctly,  as  a  guide  for 
the  jury,  in  coming  to  their  conclusion  ?  The  charge  of  the 
judge,  when  fully  analysed,  is  this ;  that  the  duties  of  the  master 
and  owners  did  not  cease  with  the  catastrophe  which  arrested  and 
detained  the  boat,  whereby  the  cargo  became  damaged,  but  that 
they  might  be  held  liable  for  damages  arising  from  want  of  dili- 
gence and  proper  exertions  towards  saving  and  delivering  the 
goods  oa  board.  The  standard  of  such  diligence  and  exertions, 
was  said  to  be  such  a  line  of  conduct  as  a  prudent  man  of  intelli- 
gence would  have  observed  in  taking  care  of  his  own  property, 
similarly  situated.  This  is  but  a  difl^rent  mode  of  stating  the 
principle  cf  law  which  may  be  deduced  from  adjudicated  cases, 
as  applicable  to  this  case,  and  in  stronger  terms  than  I  find  it  laid 
down  in  any  of  them.  The  decided  cases  recognise  the  general 
principle  of  law,  and  illustrate  its  practical  operation.  The  gene- 
ral principle  is,  that  the  master  and  owners  of  boats  on  inland 
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navigable  rivers,  like  those  of  vessels  at  sea,  are  common  carriers; 
that  they  are  bailees  for  hire,  and  bound  by  the  obligations  of  the 
law,  to  deliver  goods  placed  on  board  their  vessel  at  the  place  of 
their  destination,  unless  they  are  prevented  from  so  doing  by  the 
act  of  God,  or  public  enemies.  The  bill  of  lading  is  the  c(xitract 
between  the  owners  of  the  vessel  and  the  fie^hters ;  it  is  a  con- 
tract signed  by  the  master,  for  the  owners,  and  subjects  them  to 
all  the  liabilities  incident  to  it.  As  soon  as  goods  are  taken  on 
board,  the  owners  become  insurers  to  a  certain  extent,  and  the 
only  causes  whidi  will  excuse  them  for  the  non-delivery  of  the 
goods,  must  be  events  falling  within  the  meaning  of  one  of  the  ex- 
pressions *  the  act  of  God,'  and  *  public  enemies,'  unless  the  c<mi- 
tract  be  specifically  qualified  and  limited.  The  perils  usually 
excepted,  and  for  losses  arising  from  which  they  are  not  liable,  are 
those  which  do  not  happen  by  the  intervention  of  man,  nor  are  to 
be  prevented  by  human  prudence ;  and  losses  arising  from  them 
are  such  as  happen  in  spite  of  human  exertion:  3  Kenfs  Com.  312, 
213,  215.  It  has  been  decided  in  this  state,  that  a  boat  lost,  by 
running  on  an  unknown  and  concealed  snag  in  the  regular  boat 
channel,  may  fall  within  the  excepted  perils. 

The  most  usual  contest  in  cases  of  wreck  is,  whether  the  losses 
from  it  are  to  be  attributable  to  the  negligence  of  the  master,  or 
*■  are  to  be  regarded  as  resulting  from  inevitable  accident.  When 
the  wreck  is  inevitable,  and  a  total  loss  is  the  immediate  conse- 
quence, there  is  little  difficulty  in  applying  the  general  principle 
of  law.  In  such  a  case,  the  master  would  be  absolved  from  all 
sponsibility.  When,  however,  the  injury  in  the  first  instance, 
happens  from  the  act  of  God — as  by  the  stranding  of  a  vessel — 
and,  after  some  interval  of  time  a  loss,  either  partial  or  total,  is  the 
ultimate  consequence,  there  is  much  greater  difficulty  in  deciding 
on  the  rights  and  liabilities  of  the  parties  concerned.  The  conduct 
of  the  master  or  owners  then  becomes  a  subject  of  important 
consideration.  If  they  be  guilty  of  negligence,  they  vrill  be  held 
answerable  for  all  the  damages  that  proceed  from  it  Their  duty 
is  to  use  all  the  means  within  their  power  and  control,  to  arrest 
and  obviate  the  consequences  of  the  disaster ;  and  I  know  of  no 
better  criterion,  than  that  they  should  be  bound  to  use  such  care 
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and  attention  as  a  prudent  man  would  Hiave  done  in  a  similar 
situation*  with  regard  to  his  own  property.    Their  duty  is,  to  de- 
liver the  goods  as  they  were  left  by  the  wreck ;  if  not  in  a  sound, 
in  their  damaged  state.    What  will  excuse  them,  must  necessarily 
depend  upon  the  circumstances  peculiar  to  each  case ;  and,  in  a 
great  measure,  must  be  a  matter  of  fact  to  be  submitted  to  the 
jury.    When  all  reasonable  efforts  fail  to  save  the  cargo,  the  ulti- 
mate loss  may  be  fairly  regarded  as  resulting  from  the  first  cause; 
as  the  vis  nugor — ^upon  the  ground,  thai  when  human  exertions 
have  fidled  to  obviate  its  consequences,  the  act  of  Grod  may  still 
be  regarded  as  continuing  its  operation.    In  the  case  before  us,  it 
is  certain  that  the  Atalanta  continued  to  be  detained,  by  the  snag 
on  which  she  struck,  for  several  months,  in  spite  of  all  the  exer* 
tions  that  were  used  to  move  her ;  and,  that  when  she  was  loosed, 
she  drifted  down  the  river  by  a  freshet,  and  was  covered  by  the 
sand.    After  this,  she  w^  abandoned  to  any  one,  who  might  go 
to  the  expense  or  run  the  risk  of  saving  any  goods  that  were 
buried  in  her  hold.    Whether  the  best  and  most  effectual  means 
were  used  by  the  master  and  owners  to  save  the  goods,  is  a  ques- 
tion fuU  of  difficulty  and  embarrassment.    From  the  cases  which 
I  shall  quote,  I  think  their  conduct  should  rather  be  judged  of  by 
the  actual  state  of  things  at  the  time  of  the  disaster,  than  by  ulti- 
mate results.    If  success  had  actually  crowned  their  efibrts,  it 
would  have  carried  with  it  its  usual  fascination  and  authority,  and 
would  have  been  a  sufficient  vindication  of  the  present  defendants. 
Failure  leaves  room  for  conjecture  to  say  that  a  different  course 
would  have  led  to  different  results.    If,  however,  the  course  had 
been  pursued,  which  is  now  indicated  by  tiie  plaintiffs,  and  they 
had  sustained  a  loss  by  it,  they  might  well  have  found  fault,  and 
have  said  that  defendants  should  have  raised  the  boat  before 
goods  were  taken  out    It  is  much  easier  to  criticise  the  conduct 
of  others  than  to  act  well  ourselves,1n  the  midst  of  embarrassing 
difficulties,  such  as  surrounded  defendants  when  the  accident  hap- 
pened.— The  cases  which  I  shall  now  cite,  will  illustrate  these 
general  remarks  and  propositions.    They  have  generally  occur- 
red in  contests  involving  the  liability  of  underwriters,  on  common 
marine  policies  of  insurance,  and  where  the  defendants  have  eon- 
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tended  that  they  were  not  liable,  because  the  shippers  or  their 
agents  were«  In  general,  a  vessel  is  doubly  insured,  when  it  leaves 
its  port  of  departure — namely,  by  a  policy  of  underwriters  against 
the  perils  of  the  sea,  and  by  the  responsibility  of  the  carriers,  to 
be  answerable  for  all  losses  that  do  not  arise  from  such  perils. 
Without  saying  that  it  is  universal,  I  think  I  am  safe  in  saying 
that  it  is  a  general  rule,  that  when  the  carriers  are  h'able,  the 
underwriters  are  not ;  and  vice  versa.  In  the  case  of  Cheviot  v. 
Brooks,  1  J.  R.,  364,  the  action  was  against  the  master,  for  not 
asserting  and  establishing  the  plaintiff's  right  to  some  cochineal, 
which  he  might  have  done  after  it  had  been  captured  by  a  British 
vesseJ.  When  the  defendanf  s  vessel  was  captured,  by  a  force 
^IPBn  he  could  not  resist,  it  appeared  that  dl  his  papers  were 
seized  and  taken  from  him ;  so  that  he  had  to  rely  entirely  on  his 
memory  for  the  contents  of  the  papers,  in  establishing  the  right  to 
the  different  things  that  had  been  shipped  on  board  his  vessel. 
He  saved  all  from  condemnation  but  the  cochineal ;  he  was  dis* 
charged  from  liability  for  this,  because  the  means  of  claiming  and 
establishing  a  right  to  it  had  been  taken  away  from  him,  by  a 
cause  which  could  not  have  been  prevented  by  him ;  and  the  loss 
was  attributed  to  this  cause,  rather  than  to  his  neglect  arising 
from  his  failure  of  memory — ^it  appearing  that  he  had  not  been 
guilty  of  bad  faith  or  misconduct.  In  the  case  of  Schiefifelin  v.  N. 
Y.  Ins.  Co.,  0  J.  R.  21,  the  action  was  against  the  defendants,  on 
their  policy  to  be  answerable  only  for  losses  from  the  perils  of  the 
sea.  There  were  several  causes  which  may  have  contributed  to 
prevent  and  defeat  the  voyage  in  this  case.  It  was  however  said, 
that  the  loss  might  properly  be  referred  to  the  seizure,  as  the  ab- 
sorbing and  prevailing  cause.  The  remarks  of  Judge  Kent,  who 
delivered  the  opinion  of  the  court,  will  throw  some  light  on  this 
case._  When  a  vessel  is  stranded,  a  master  ought  to  procure 
other  means  to  send  on  the  cargo,  if  he  has  it  in  his  power ;  and 
if  he  can,  and  will  not,  it  would  seem  to  be  the  better  opinion  that 
the  insurer  is  discharged.  What  may  be  done,  ought  to  be  done, 
when  the  rights  of  third  persons  are  essentially  concerned  in  the 
act  The  master  is  the  agent  of  the  insured  until  a  valid  abandon- 
ment, and  they  should  bear  the  consequences  of  his  neglect.   The 
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judge  quotes  the  case  from  2  Camp.  N.  P.  623,  in  wliich  it  was 
held  that  the  plaintiff  could  not  recover  on  a  policy,  where  it  ap- 
peared that  there  was  a  ship  which  the  master  might  have  pro- 
cured to  forward  the  cargo,  near  the  injured  ship,  and  which  he 
neglected  to  employ.  These  authorities  show  that  the  neglect  of 
the  master  will  exempt  the  underwriters;  but  it  seems  to  have 
been  conceded,  that  where  there  was  no  neglect  in  the  employ- 
ment of  means  within  the  reach  of  the  master,  that  the  insurers 
would  have  been  held  liable.  The  authorities  on  the  subject  are 
fiilly  quoted  and  commented  on,  in  the  case  of  Bryant  v.  Common- 
wealth Ins.  Co.,  6  Pickering.  148.  The  opinion  o(  Woodworth,  J. 
is  quoted  widi  approbation,  in  the  case  of  Treadwell  v.  Union  Ins. 
Co.  6  Cowen.  270,  who  saju— '^  if  there  be  a  vessel  in  the  same  or 
contiguous  <port,  the  duty  of  the  master  to  procure  it  to  carry  on 
the  cargo,  is  clear ;  the  rule  is  imperative,  but  if  resort  must  be 
had  to  distant  places,  and,  independently  of  procuring  a  vessel, 
there  are  other  serious  impediments  in  the  way  of  putting  the 
cargo  on  board,  the  rule  is  not  obligatory .**  The  judge  who  quotes 
the  above,  goes  on  to  say,  **  after  all,  it  beoomes  a  question  of 
reasonable  care  and  diligence  on  the  part  of  the  master,  and  like 
all  other  questions  of  that  nature,  after  the  facts  are  found,  the 
law  arising  from  them  will  be  pronounced  by  the  court"  Ttris 
fairly  brings  up  the  question  which  was  fairly  involved  in  the 
case  under  consideratbn :  were  the  defendants  or  their  agents 
guilty  of  negligence  in  their  care  and  management  of  plaintiff's 
goods?  if  so,  they  should  have  been  held  hable  for  the  damages 
that  were  attributable  to  it  after  the  catastrophe.  The  jury  have 
found  that  they  used  due  care  and  diligence,  and  all  the  witnesses 
(and  there  were  many  sworn)  except  two,  said  that  they  approved 
the  defendant's  conduct.  All  seemed  to  have  supposed  that  it  was 
practicable  to  raise  the  boat,  and  to  forward  the  goods  in  another 
boat,  to  Cheraw,  To  this  object,  they  directed  all  their  exertions ; 
they  employed  a  skilftil  man,  and  put  thirty  or  forty  hands  under 
him ;  were  engaged  for  three  months,  and  spent  $5,000.  It  is 
now  said  that  they  should  have  pursued  a  diflferent  course,  and 
should  have  taken  the  goods  out  by  hooking  them  up.  All  the 
witnesses  who  were  examined  on  this  point,  said  it  would  have 
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been  imprudent,  and  perhaps  impracticable.  At  first,  there  were 
no  boats,  upon  which  the  goods  could  be  taken  off;  and  to  have 
taken  them  on  shore  by  hand,  would  have  placed  them  in  a  worse 
situation  than  to  let  them  remain  in  the  vessel ;  as  they  would  be 
exposed  to  putrefaction  and  theft  on  shore,  whilst  in  doing  so,  all 
opportunity  of  raising  the  boat  would  have  been  lost,  by  which  it 
was  thought  that  all  tb^  goods  in  the  hold  might  have  been  saved. 
The  witnesses  who  gave  this  opinion  were  intelligent  men,  and 
well  informed  on  the  subject  of  boat  navigation.  It  seems  to  me, 
that  a  court  should  pause  long,  before  it  would  undertake  to  de- 
cide otherwise.  The  jury  who  heard  the  case,  and  the  witnesses 
who  were  most  acquainted  with  the  circumstances,  may  have 
been  mistaken  or  unduly  biassed.  If  so,  how  is  that  to  be  cor- 
rected ?  This  court  will  not  undertake  to  direct  a  jury,  peremp- 
torily, how  they  shall  find  their  verdict,  I  do  not  say  that  it  is 
not  competent  for  the  court  to  do  so :  I  can  say,  however,  that  I 
am  not  prepared  for  such  a  decision. 

When  the  boat  was  loosed  from  the  snag,  or  the  impediment 
that  arrested  and  detained  it  so  long,  in  spite  of  all  the  exertions 
that  were  used,  it  was  carried  down  the  river  by  a  sudden  freshet, 
and  placed  in  a  position  from  which  it  would  have  cost  more  than 
it  and  the  cargo  were  worth  to  remove  them.  By  every  princi- 
ple of  maritime  law,  the  defendants,  then,  had  a  clear  right  to 
abandon  their  charge.  The  goods  were  then  damaged,  and  worth 
little :  there  was  not  only,  technically,  a  total  loss,  which  is  esti- 
mated to  be  the  case  where  the  original  cargo  is  destroyed  to  the 
extent  of  fifty  per  cent.,  but  in  this  case,  there  was  what  might  be 
termed,  in  fact,  an  entire  loss.  The  cargo  was  not  worth  saving ; 
at  least,  it  was  not  worth  the  trouble  and  risk  of  reasonable  men. 
The  fact  that  some  hardy  and  adventurous  men,  a  year  after- 
wards, did  dive  down,  at  the  imminent  risk  of  their  lives,  and  get 
up  some  things,  should  afford  no  just  criterion  for  prudent  men. 
If  the  defendants  had  forced  slaves  to  have  gone  down  in  the  hold, 
under  such  circumstances,  and  death  had  ensued,  I  should  have 
regarded  them,  in  some  measure,  as  guilty  of  a  criminal  homicide. 
No :  the  law  is  wiser  in  its  requirements ;  and  this  answer  may 
be  made  to  the  argument  urged — why  did  not  the  plaintiffs  them- 
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selves  go  and  save  the  goods  ?  there  was  nothing  to  prevent  them. 
Their  own  conduct  js  the  most  satisiactory  commentary  on  such 
an  undertaking.  My  mind  was  better  satisfied,  on  the  circuit, 
with  the  conduct  of  the  defendants  after  the  disaster,  than  before 
it  They  then  pursued  the  course  which  prudent  men  advised, 
and  which  none  undertook  to  condemn ;  and  as  I  have  inti- 
mated, their  conduct  should  be  judged  of  at  the  time  they  made 
a  choice  of  an  embarrassing  alternative,  and  not  by  actual  and 
unfortunate  results.  As  in  one  of  the  cases  put  in  the  books, 
where  a  ship  is  in  imminent  danger  of  sinking  in  the  high  seas, 
and  there  is  another  ship,  apparently  of  sufficient  ability,  passing 
by,  the  master  may  remove  the  cai^o  into  such  ship,  and  although 
his  own  ship  happen  to  outlive  the  storm,  and  the  other  perish 
with  the  cargo,  he  will  not  be  answerable  for  the  loss. 

I  was  not  satisfied  with  the  conduct  of  defendants,  before  the 
accident :  my  impression  on  the  circuit  (and  it  has  not  been  since 
removed)  was,  that  they  put  their  boat  on  die  river  when  it  was 
too  low,  and  in  consequence  of  it,  the  boat  ran  on  an  unknown 
snag.  Human  tenierity  should  not  undertake  impossibilities,  and 
attribute  the  consequences  to  an  act  of  God.  This  question,  how- 
ever, has  been  decided  by  the  verdict  of  the  jury,  upon  the  testi- 
mony and  opinion  of  witnesses ;  and,  upon  the  whole,  I  can  see 
no  ground  for  setting  aside  the  verdict. — The  motion  is  therefore 
refused. 

Gantt,  CXNeall,  Evans,  and  Earle,  Justices,  concurred. 

Richardson,  J.,  dissenting.  The  charge  against  the  defend-' 
ants  is,  that  they  have  not  delivered  the  goods  put  on  board  their 
boat.  The  defence  is,  that  the  dehvery  was  prevented  by  the  act 
of  God — ^the  unavoidable  snagging  of  the  boat ;  her  consequent 
sinking  in  the  river,  and  loss  of  the  cargo ;  which,  therefore, 
could  not  be  delivered.  The  rejoinder  is,  that  although  the  boat 
was  snagged  and  partially  sunk,  yet  the  cargo  remained  entire, 
and  might  have  been  delivered,  though  wet  and  much  injured. 
The  rule  of  law  is  plain :  if  the  boat  was  unavoidably  sunk,  by 
an  unknown  snag,  and  the  cargo  thereby  losty  the  carrier  is  ex- 
VoL.  I.— 16 
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cused  from  the  delivery,  and  the  justification  of  the  carrier  turns 
upon  the  term  *  lost;^  not  upon  the  snag  piercing  the  boat — ^nor 
upon  her  consequent  depression  in  shallow  water, — ^nor  yet  upon 
the  boat  being  disabled.  These  must  be  now  assumed  to  be  the 
acts  of  God.  The  boat  stood  immovable,  as  if  inextricably  strand- 
ed; but  the  loss  which  excuses  the  carrier,  must  still,  in  the  words 
of  Chancellor  Kent,  (vol.  3, 216)  be  *^  a  hss^  happening  in  spite 
of  all  human  effort  and  sagacity."  And  it  is  not  a  novel  occur- 
rence, or  an  array  of  difficulties,  that  can  rid  the  carrier  of  this 
severe  but  wholesome  accountability.  Upon  the  same  doctrine 
of  common  carriers,  Chancellor  Kent  says,  p.  213,  *^  the  master 
is  bound  to  take  all  possible  care  of  the  cargo ;  and  he  is  respon- 
sible for  every  injury  which  might  have  been  prevented  by  human 
foresight  and  prudence,"  &c. ;  '*  he  is  chargeable  with  the  most 
exact  diligence."  Upon  these  two  eTioctmemU — ^for  they  stand, 
for  simplicity  and  clearness,  in  our  laws,  like  express  statutory 
provisions ;  and  upon  their  strict  application  to  every  part  of  the 
case  before  us,  and  every  parcel  of  the  cargo,  our  decision  is  to 
turn.  And  my  opinion  must  grow  out  of  theur  application  to  the 
extraordinary  facts,  that  have  left  the  Atalanta  and  her  cargo, 
neither  sunk  nor  stranded,  but  yet  fast  moored  in  the  channel  of 
the  river.  This  is  probably  the  first  instance,  in  which  a  carrier, 
having  his  boat  merely  snagged  in  our  fresh  water  rivers,  has 
claimed  to  be  excused  from  the  delivery  of  all  the  goods  in  the 
hull  of  his  boat,  wet  or  dry,  as  if  the  boat  had  sunk  to  the  bottom 
of  the  ocean,  or  had  been  consumed,  cargo  and  all,  by  lightning. 
To  apply  a  rule  without  its  meaning,  is  merely  spurious  reason- 
^g.  The  rule  of  law,  which  fixes  the  great  liability  of  carriers, 
must  be  regarded  with  its  reasonable  limitations ;  its  rationale 
suggests  its  proper  application,  at  every  turn  of  the  fects.  The 
carrier  is  excused,  by  the  act  of  Providence, /or  so  muck^he  it 
more  or  less,  of  the  cargo,  as  is  lost  or  destroyed,  or  has  been  the 
natural  and  direct  consequence  of  the  act,  which  is  pleaded  in  ex- 
cuse. For  instance,  the  carrier  cannot  be  entirely  exempt  from 
liability,  because  lightning  has  burnt  the  greater  part  of  his  cargo, 
and  seared  or  scorched  the  rest ;  he  must  still  deliver  the  goods 
that  remain,  in  their  damaged  state,  and  would  have  a  right  to  the 
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freight  of  the  goods  delivered,  in  specie.  Such  goods  being  de- 
Bvered,  bear  freight ;  but  if  niever  delivered,  the  carrier  becomes 
the  Hisureri  and  is  liable  for  the  goods,  m  their  deteriorated  value. 
But,  to  return :  when  a  misfortune  constitutes  the  excuse,  such 
excuse  is  limited  to  the  natural  and  essential  consequences  of  such 
specific  misfortune.  So  &r,  it  is  an  estoppel  to  the  claim  for  dama- 
ges, but  no  farther.  The  misfortune  must  constitute  a  full  excu^e, 
amounting  to  an  impossibility  for  the  non  delivery  of  any  thing  at 
all ;  or  the  carrier  is  still  liable  for  whatever  human  power  could 
have  rescued.  Now,  apply  this  rule  of  law  to  the  facts. — The 
boat  was  snagged  on  the  18th  October,  1836,  and  sunk  to  the  bed 
<^  the  river ;  but  her  deck  remained  still  a  foot  above  water. 
Here  was  no  entire  loss :  and  the  carrier  must  show  how  it  be- 
came so,  still  by  this  act  of  Grod.  The  owner,  Mr.  Wright,  was 
sent  for ;  he  came  in  eight  days,  and  held  a  survey :  in  the  mean 
time,  nothing  was  done  to  save  the  goods.  The  tow-boat  and 
crew  of  fifteen  men  lay  idle — ^the  river  &lling  too.  The  deck 
load  was  then  sent  to  Cberaw,  in  the  tow-boat :  and  why,  I  ask, 
was  she  not  before,  and  afterwards  too,  employed  in  the  same 
way  7  Next,  O'Hanlon  was  sent  for:  he  came  late  in  November. 
In  the  mean  time,  and  the  second  time  too,  nothing  &rther  was 
done  to  save  the  goods.  O'Hanlon  advised  that  the  boat  might  be 
raised :  accordingly,  they  went  to  work,  to  raise  her ;  but  no  at- 
tempt was  made,  at  this  third  period,  to  save  the  goods  in  detail. 
The  scheme  may  have  been  worthy  of  success,  but  the  law  of 
the  case  is  still  inflexible.  Finally,  they  failed  of  raising  the  boat, 
and  abandoned  the  attempt  to  save  the  cargo  in  that  way,  or  in 
any  other.  At  two  periods — one,  a  year  afterwards — some' 
strangers  went  on  board,  and  although  the  water  was  then  five 
feet^above  the  deck,  they  got  out  a  small  part  of  the  cargo,  valued 
at  $500.  How  much  more  could  have  been  fished  up  with  hooks, 
or  got  out,  when  the  water  was  six  feet  lower,  and  was  a  foot  be- 
low the  deck,  no  one  can  now  tell :  but  all  was  not  lost ;  attempts 
should  have  been  made;  and  appearances  indicate  that  much 
might  have  been  s&ved  by  early  exertions,  and  exact  diligence  and 
human  power.  Did  the  snag  in  the  boat  prevent  such  efforts  ? 
Did  the  accident  keep  the  hatches  sealed  up,  all  the  time  of  such 
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delay  1  Assuredly  not  But  here,  the  excuse  is  that  CyHanlon 
gave  counsel  to  raise  the  boat,  ^bich  kept  up  the  indecision  of  the 
captain,  and  the  delay  in  saving  virhat  might  have  been  saved,  by 
immediate  exertions :  and  the  end  is,  that  the  cargo  still  remains 
in  the  wreck.  But,  by  the  rule  t>f  law,  the  carrier  is  bound  to 
show  that  the  delivery  of  every  piece  and  parcel  of  the  car- 
go was  estopped^  by  the  unavoidable  occurrence  of  the  boat's 
sinking,  or  its  unavoidable  consequences ;  or  else  he  must  pay 
for  so  much  as  might  have  been  still  delivered,  according  to 
the  diminished  value  of  goods  in  such  a  state.  And  it  is  plain, 
that  some  of  the  goods  now  lost  might  have  been  saved  by  the 
captain  and  crew.  The  cargo  then  has  not  been  all  lost,  by  the 
natural  consequences  of  the  misfortune  to  the  boat  But,  on  the 
contrary,  some,  if  not  a  good  deal,  have  been  added  to  the  inevi- 
table loss,  by  omissions,  delays,  and  unlucky  councils,  which  are 
entirely  foreign  to,  and  make  no  part  of  the  tru6  and  natural 
effects  of  the  specific  misfortune,  which  is  set  up  as  a  justification 
for  the  non-delivery  of  the  entire  cargo  under  deck ;  but  which, 
in  fact,  is  the  excuse  for  the  unfruitful  delay  that  ensued.  Upon 
the  whole,  then,  my  opinion  is,  that  the  proper  legal  verdict  should 
have  been  against  the  carriers,  to  a  limited  extent.  That  such  a 
verdict  would  have  been  the  only  one  concurrent  with  the  just 
policy  and  objects  of  the  strict  and  wholesome  laws  of  common 
carriers ;  while  the  present  verdict  is  against  both.  Fresh  water 
carriers  are  not  to  get  rid  of  their  whole  responsibility,  because 
their  boat  sinks ;  when,  in  fact,  the  deck  remains  above  water, 
and  a  part  of  the  cargo  may  be  saved.  Such  a  measure  of 
Indulgence  to  erroneous  conduct,  would  infract  the  legal  princi- 
ple, that  nothing  but  the  act  of  God  can  justify  the  non-delivery 
of  the  goods  confided — ^but  the  act  of  God,  or  of  the  enemies  of 
the  state ;  and  such  examples  may  firitter  away  the  rule  itself,  by 
opening  the  way  for  plausible  excuses,  thus  mixed  up  with  the 
true  rule  of  law,  for  their  shelter  and  introduction  into  common 
practice.  On  the  contrary,  the  law  against  common  carriers 
should  be  carried  through  every  change  of  the  case,  and  modifica- 
tion in  the  amount  of  their  responsibility ;  else  the  rule  itself  will 
soon  yield  to  the  popular  arbitrament  of  each  particular  case,  ac- 
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cording  to  the  merits  or  demerits  of  the  carrier.    It  is  very 
possible  that  I  take  too  strong  a  view  of  such  consequences ;  but 
**  obsta  principiis^  has  its  place  in  judicial  opinions,  and  I  would 
send  this  case  back,  for  the  reconsideration  of  a  court  and  jury, 
for  its  magnitude — for  its  novelty —  for  its  difficulties — and  above 
all,  for  its  principles  of  Jaw ;  which  may  be  easily  confounded  by 
the  circumstantial  facts  of  a  case  of  such  complex  considerations, 
and  be  too  little  regarded,  in  the  midst  of  so  much  to  uphold  the 
general  course  and  conduct  of  the  carriers;  while  they  are  clearly 
not  enough  to  justify  the  non-delivery  of  the  whole  cai^o  under 
deck,  and  defeat  the  wholesome  legal  presumption  against  com-  ^ 
mon  carriers.     Why  were  these  goods  left  as  bona  wavata  ? 
might  not  the  very  crew,  black  and  white,  have  returned  the  mo- 
ment of  her  final  abandonment,  and  helped  tiiemselves  to  the 
goods  ?    **  The  books  abound,"  says  Chancellor  Kent,  "  with  ■ 
strong  cases  of  recovery  against  common  carriers,  without  any 
&ult  on  their  part ;  and  we  cannot  but  admire  the  steady  and  firm 
support  which  the  English  courts  have  uniformly  and  inflexibly  . 
given  to  the  salutary  rules  of  law,  on  this  subject,  without  bending  [ 
to  popular  sympathies,  or  yielding  to  the  hardships  of  a  particular  \ 
case,"  &c.    "  The  rule  makes,"  he  continues,  "  the  common  car-    1 
rier,  in  the  nature  of  an  insurer,  and  answerable  for  every  loss, 
not  to  be  attributed  to  the  act  of  God,  or  public  enemies. — 
It  was  introduced  to  prevent  the  necessity  of  going  into  circum- 
stances impossible  to  be  unravelled." 

It  is  in  the  spirit  of  those  just  observations  of  Chancellor  Kent, 
that  I  would  judge  the  present  case  and  send  it  back,  to  be  re- 
considered, according  to  the  well  settled  presumption  of  law,  in 
all  such  cases ;  (see  2  Kent.,  602-3)  which  throws  the  onus  pro- 
bandi  on  the  carrier,  to  exempt  himself  firom  liability — 1  Term., 
27,  33 ;  6  Johns.,  160 ;  4  Bin.  127 ;  Story's  Bail.,  338.  I  would 
therefore  say  in  this  case,  what  we  unanimously  said  in  the  case 
of  Patton  V.  M'Grath,  Dud.  161 :  "  let  a  jury  reconsider  the  case." 
Its  very  uncertainty  is  enough  in  this  politic  law  of  carriers,  and 
casts  the  loss  upon  the  ciarrier,  lest  greater  evils  should  follow. 

WiUiams,  for  the  motion. 
Ghrahaniy  contra. 
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BOTCB  &  HeNRT  v.  D.  &  J.  EWABT. 

Action  of  assumpsit  on  a  letter  of  credit  or  guarapty,  in  the  foUowing  words : 
"  Charleston,  12th  October,  1826.  Messrs.  Boyce  &  Henry — ^Gentle* 
men, — Our  brother,  Samuel  Ewart,  is  about  to  commence  business  on 
his  own  account  in  Columbia.  To  assist  him  in  which,  he  will  stand  in 
need  of  your  aid  and  indulgence,  which,  if  you  render  him,  (in  case  of 
his  feilure  or  delinquency,)  we  will  indemnify  you  to  the  amqunt  of  four 
thousand  dollars ;  and  you  will  greatly  oblige,  gentlemen,  yours,  &C.,  D. 
and  J.  Ewart" — Held,  in  the  opinion  of  a  majority  of  the  court,  not  to  be 
a  continuing  guararOyt  for  the  amount  of  $4000,  which  S.  Ewart  might, 
at  any  time  in  the  course  of  his  mercantile  dealings  with  the  plaintiffti 
owe  them ;  but  that  by  its  true  construction,  it  could  only  be  regarded  as 
intending  to  secure  the  plaintiffii  to  the  amount  of  $4000,  in  any  aid 
which  they  might  render  S.  Ewart,  in  the  commencement  of  his  business 
as  a  merchant ;  and  that  as  soon  as  S.  Ewart,  for  any  dealings  had  with 
Boyce  &  Henry,  under  the  letter  of  guaranty,  paid  to  the  amount  of  $4000^ 
D.  &  J.  Ewart  were  absolved  from  all  further  responsibility.  [O'Neall 
and  Evans,  Justices,  dissenting.] 

The  plaintifis,  Boyce  &  Henry,  had  dealings  to  a  large  amount  with  S. 
Ewart,  after  the  date  of  the  letter  of  guaranty,  down  to  the  6th  of  Janu- 
ary, 1882,  when  the  plaintiff  closed  their  account  current  with  S.  Ewart, 
and  took  his  note  for  the  balance  due  them,  say  $16,000^— payable  one 
day  after  date.  Held,  by  a  majority  of  the  court,  that  the  statute  of 
limitations  commenced  to  operate  from  the  6th  of  January,  1832 ;  and 
that  four  years  from  that  period,  the  bar  of  the  statute  was  complete,  and 
that  this  suit  not  having  been  instituted  within  four  years  from  the 
closing  of  the  dealings  between  the  plainti&  and  S.  Ewart,  the  plaintifts 
were  barred  from  a  recovery  in  this  action,  if  the  circumstances  of  the 
case  would  otherwise  have  admitted  it    [O'Neall,  J.  dissenting.] 

Before  O'NEALL^  /.,  at  Richland,  Spring  Term,  1838. 

The  report  of  his  honor,  the  presiding  judge,  which  presents  all 
the  facts  in  this  case,  is  as  follows :  *'  This  was  an  action  of  assamp- 
sit,  on  the  following  letter  of  guaranty,  viz :  '*  Charleston,  1 2th  Oc- 
tober, 1825.  IMessrs.  Boyce  &  Henry — Gentlemen,  Our  brother, 
Samuel  Ewart,  is  about  to  commence  business  on  his  own  account, 
in  Columbia.  To  assist  him  in  which,  he  will  stand  in  need  of  your 
aid  and  indvlgeruce^  which  if  you  render  him,  (in  caseofMsfaiiure 
or  deliTiquencyf)  we  mil  indemnify  you  to  the  amount  of  four  thaus- 
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and  dottars  ;  and  you  wiU  greatly  oblige^  gentlemen,  yours — ^D.  & 
J.  Ewart."  Samuel  Ewart,  under  this  letter,  commenced  and  car- 
ried on  business  in  Columbia,  until  June,  1833.  The  defendants 
were  carrying  on  business  as  merchants,  on  the  opposite  side  of 
the  street  to  the  house  occupied  by  Samuel  Ewart,  and  were  ad- 
mitted to  be  generally  acquainted  with  his  course  of  business. 
On  the  6th  of  January,  1832,  the  plaintiffi  closed  their  account 
current  with  Samuel  Ewart,  and  took  his  note  for  the  balance  due, 
(something  over  $16,000)  payable  one  day  after  date.  During  the 
course  of  the  dealings  between  them,  the  plaintiffi  had  furnished 
Samuel  Ewart  with  goods  and  credit  to  the  amount  of  over  $100^ 
000.  On  the  12ih  July,  1832,  David  Ewart  wrote  to  Mr.  Boyce, 
on  the  subject  of  the  embarrassed  condition  of  Samuel  Ewart,  ad- 
vising an  assignment  to  him,  for  himself  and  the  creditors  in  the 
state.  '  In  that  letter,  he  proposed  to  take  the  assignment  for  the 
plaintifk  In  it  he  said,  ^  most  if  not  all,  of  the  preferred  creditors 
can  be  paid  off  in  twelve  months."  In  another  part  of  this  letter, 
he  said,  ^  it  is  of  vast  importance  this  matter  should  be  kept  a  most 
profound  secret."  The  assignment  was  accordingly  taken,  by 
David  Ewart,  or  at  least  it  is  in  his  hand  writing.  It  was,  1st,  for 
the  payment  of  the  debt  of  the  plaintifis;  2nd,  a  debt  to  the  bade, 
in  which  D.  &  J.  Ewart  were  endorsers:  3rd,  a  debt  to  Barrett, 
in  which  D.  &  J.  Ewart  were  sureties,  and  4th,  a  debt  to  David 
Ewart  The  property  assigned  was  amply  sufficient  for  the 
payment  of  the  debts  preferred.  It  remained  in  the  possession  of 
Samuel  Evrart  until  the  7th  of  June,  1833,  at  which  time  the 
goods  and  property  were  sold,  under  a  subsequent  assignment  for 
other  creditors,  and  soon  afterwards  Samuel  Ewart  removed. 
Proceedings  were  instituted  in  equity,  by  the  plaintiff,  against 
Samuel  Ewart  and  his  assigns,  for  the  recovery  of  the  proceeds 
of  the  said  sale,  under  the  assignment  to  them.  This  feiled, 
upon  the  ground  that  the  subsequent  possession  by  Samuel 
Ewart  rendered  the  assignment  to  them  fraudulent  and  void,  and 
the  whole  of  the  estate  of  Samuel  Ewart  was  applied  to  the  pay- 
ment of  his  other  creditors.  Six  grounds  of  defence  were  taken 
for  the  defendants,  viz :  1.  That  the  letter  of  the  defendants 
was  not  a  continuing  guaranty^    2.  That  no  notice  of  the  accep- 
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tance  of  the  guaranty  had  been  given  to  the  defendants.  3.  That 
no  notice  of  the  difierent  advances  or  delivery  of  the  goods  to 
Samuel  Ewart  had  been  given.  4.  That  the  plaintiff  had  given 
indulgence  to  Samuel  Ewart,  and  therefore  that  the  defendants 
were  discharged.  5.  That  the  plaintiffs'  right  of  action  was  bar- 
red by  the  statute  of  Umitations.  6.  That  the  assignment  to  the 
plaintiffs  was  payment  of  the  plaintifl^'  debt.  I  instructed  the 
jury,  1st,  that  the  letter  of  the  defendants  was  a  continuing  guar- 
anty. I  said  to  them,  that  like  all  other  matters  of  contract,  the 
sense  and  meaning  of  the  parties,  upon  a  fair  construction  of  the 
words  used  must  govern.  Looking  to  the  letter  before  us,  it  was 
manifest  that  D.  &  J.  Ewart  contemplated  aid  and  indulgence  to 
be  affi)rded  and  extended  to  their  brother  by  the  plaintiffs,  through- 
out the  whole  course  of  his  business,  subsequently  to  be  carried 
on.  There  was  nothing  which  shewed  that  it  was  to  be  confined 
to  the  commencement,  or  limited  to  a  single  advance.  It  was  in 
this  respect  distinguishable  from  the  case  of  SoUee  and  Warley  v« 
Meugy.  1.  Bail.  620.  There  the  defendant's  name  was  to  be  used 
only  for  "  the  amount  of  from  01000  to  $1500."  The  case  before 
us  was  more  like  that  of  Douglass  and  others  v.  Reynolds  and 
others,  3.  Pet.  113,  in  which  the  letter  was  in  the  following  words: 
''Our  friend,  C.  H.  to  assist  him  in  bitsiness,  may  require  your  aid 
from  time  to  time,  either  by  acceptance  or  indorsement  of  his 
paper,  or  advances  in  cash.  In  order  to  save  you  from  harm  in 
so  doing,  we  do  hereby  bind  ourselves,  severally  and  jointly,  to  be 
responsible  to  you  at  any  time  for  a  sum  not  exceeding  1(8000, 
should  C.  H.  fail  to  do  so."  The  whole  court  was  of  opinion  that 
that  letter  was  not  a  limited,  but  continuing  guaranty;  and  so  I 
thought  this  must  be  regarded.  2.  I  instructed  the  jury  that 
notice  of  acceptance  of  the  guaranty,  was  necessary  to  be  shewn, 
in  order  to  charge  the  defendants.  This  was  however  a  question 
of  fact,  and  they  might  decide  it  by  presumptive  as  well  as  posi- 
tive evidence.  That  the  facts  relied  upon  to  make  it  out  were 
the  proximity  of  the  defendants  place  of  business  to  that  in  which 
S.  Ewart  carried  on  his:  the  relationship  between  them:  their 
general  acquaintance  with  his  business:  David  Ewarfs  letter  of 
the  12th  of  July,  1832,  and  the  assignment  of  the  20th  July  to  the 


FROM  THE  COURTS  OF  LAW.  129 

Cdmnbia,  December,  1838. 

plaintifis,  written  by  David  Ewart    I  told  the  jury,  that  in  pass- 
ing upon  these  facts,  they  ought  to  remember  that  the  burthen 
was  on  the  plaintifis  to  prove  the  fact  of  notice,  and  if  they  were 
not  perfectly  satisfied  from  the  facts  referred  to,  that  the  defend- 
ants knew  of  the  acceptance  of  the  guaranty  by  the  plaintiffs, 
they  ought  to  find  for  the  defendants.    But  if  they  knew  it,  then 
their  knowledge  would  stand  in  place  of  ''explicit  notice.'^    3.  I 
instructed  the  jury  that  in  the  case  of  a  continuing  guaranty, 
notice  of  advances  was  not  necessary  to  be  given.    The  case  of 
Douglass  and  others  v.  Reynolds  and  others,  7  Pet  113,  is  a  di- 
rect authority  in  support  of  the  instruction  given.    4.  I  instructed 
the  jury,  that  if  indulgence  be  given  by  a  valid  contract  to  the 
principal,  so  as  to  alter  the  terms  of  the  original  contract,  the 
sureties  would  be  discharged.    The  note  here  did  not  discharge 
the  original  indebtedness  by  account,  but  still  the  plaintiffs,  after 
its  acceptance,  could  not  have  sued  upon  the  account  until  the 
note  was  due.    I  thought,  however,  that  this  did  not  alter  or  affect 
the  defendants'  liability.    It  was  wholly  contingent,  and  had  not 
then  arisen.    They  had  stipulated  to  be  liable  for  84000,  in  the 
event  of  the  **  failure  or  delinquency  of  Samuel  Ewart :"  his  in- 
solvency had  not  then  taken  place,  and  hence  there  was  ^  no 
giving  day"  to  him  beyond  the  time  at  which  they  were  to  be 
liable.    5.  I  instructed  the  jury,  that  the  statute  of  limitations 
could  not  protect  the  defendants.     I  said  to  the  jury,  that  on  an 
ordinary  continuing  guaranty,  I  thought  the  statute  would  run 
from  its  acceptance.    But,  in  the  case  before  us,  the  plaintiffs  had 
no  cause  of  action  against  the  defendants,  according  to  the  terms 
of  the  guaranty,  until  the  insolvency  of  Samuel  Ewart,  which 
took  place  within  four  years  before  action  brought.    6.  I  instruct- 
ed the  jury,  that  the  assignment  to  the  plaintiffs  would  be  pay- 
ment of  their  debt,  or  at  least  it  would  have  the  eflbct  to  discharge 
the  defendants,  unless  the  defendants  had  consented  to  the  fact  of 
its  secrecy,  and  the  retention  of  possession  by  Samuel  Ewart. 
I  told  the  jury,  that  I  thought  the  letter  of  David  Ewart,  of  the 
12th  of  July,  advising  the  assignment,  and  the  giving  of  day  for 
twelve  months,  and  that  this  matter  should  be  kept  a  ^*  most  pro- 
found secret,"  was  proof  enough  to  establish  consent  on  the  part 
Vol.  I.— 17 
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of  the  defendants,  (o  the  concealnsent  of  the  assignment  and  the 
retention  of  the  possession  by  Samuel  Ewart" 

The  jury  found  for  the  plaintiffs.  The  defendants  now  moved 
this  court  for  a  new  trial,  on  the  following  grounds :  1.  Because, 
his  honor,  the  presiding  judge,  erred  in  charging  the  jury  as  law, 
that  the  paper  sued  on  was  a  continuing  guaranty.  2.  Because, 
his  honor  erred  in  charging  the  jury  as  law,  that  as  the  paper  was 
a  continuing  guaranty,  no  notice  to  the  defendants,  of  advances 
made  by  the  plaintifis  to  Samuel  Ewart,  was  necessary,  previous 
to  his  insolvency  in  July,  1832.  3.  Because,  his  honor  erred  in 
charging  the  jury  as  law,  that  the  defendants  were  not  exonerated 
from  their  liability,  by  reason  of  any  time  or  indulgence  given  by 
plaintiffs  to  Samuel  Ewart,  without  the  consent  of  defendants. 
4.  Because,  his  honor  erred  in  charging  the  jury  as  law,  that  the 
plaintiffs  were  not  barred  by  the  statute  of  limitations.  5.  Be- 
cause, his  honor  erred  in  charging  the  jury  as  law,  that  the 
assignment  and  delivery  by  Samuel  Ewart,  of  his  goods  and 
efiects,  to  the  plaintiffs,  in  payment  and  satisfaction  of  their  debt 
against  him,  formed  no  bar  to  their  recovery  in  this  case,  and  con- 
stituted no  defence  to  this  action.  6.  Because,  no  notice  to  de- 
fendants of  plaintiffii'  acceptance  of  the  guaranty  was  proved,  and 
therefore  the  verdict  of  the  jury  was  without  sufficient  evidence 
in  the  case,  and  contrary  to  the  evidence  in  this  particular.  7. 
Because,  reasonable  notice  of  non-payment  by  Samuel  Ewart 
was  not  given  to  defendants. 

Curia,  per  Gantt,  J.  The  action  in  this  case  is  founded  upon 
a  letter  of  guaranty  of  the  defendants  to  the  plaintifis,  in  the  fol- 
lowing words : 

<'  CharlesUm,  12th  October,  1825. 
^  Messrs.  Boyce  &  Heury : 

•*  Gentlemen, — Our  brother,  Samuel  Ewart,  is  about  to  com- 
mence business  on  his  own  account,  in  Columbia.  To  assist  him 
in  which,  he  will  stand  in  need  of  your  aid  and  indulgence^  which 
if  you  render  him,  (in  case  of  his  failure  or  delinquency^  we  wiU 
indemnlfij  you  to  (ha  amount  of  four  thov sand  dollars ;  and  you 
will  greittly  oblige,  Lreiituimcn,  yours,  ^a 

"  D.  6t  J.  Ewart/' 
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The  preading  judge  reports  that  Samuel  Ewart,  under  this 
letter,  commenced  and  carried  on  business  in  Columbia,  until  the 
OKXith  of  June,  ISSa  That  on  the  6th  of  January,  1832,  the 
plaintiffs  closed  their  account  current  with  Samuel  Ewart,  and 
took  his  note  for  the  balance,  amounting  to  something  more  than 
#16,000,  payable  one  day  after  date.  And  that  during  the  course 
of  the  dealings  between  them,  the  plaintifis  had  furnished  Samuel 
Ewart  with  goods  and  credit  to  an  amount  exceeding  f  lOQ/KK). 
At  the  trial  of  the  cause,  ibe  counsel  for  the  defendants  took  the 
foUowing  grounds  of  defence,  viz :  1st,  that  ibe  letter  of  the  de- 
fendants was  not  a  continuing  guaranty :  2d,  that  no  notice  of  the 
acceptance  of  the  guaranty  had  been  given  to  the  defendants :  3d, 
that  no  notice  of  the  diflferent  advances  or  delivery  of  the  goods 
to  Samuel  Ewart,  had  been  given:  4th,  that  the  plaintifis  had 
given  indulgence  to  Samuel  Ewart,  and  therefore  that  the  de- 
fendants  were  discharged :  5th,  that  the  plaintifis'  right  of  action 
was  barred  by  the  statute  of  limitations :  6th,  that  the  assignment 
to  the  plaintiffs  was  payment  of  their  debt 

In  the  opinion  about  to  be  delivered,  it  will  be  seen  that  my 
attention  has  been  particularly  drawn  t^.  the  1st  and  5th  grounds ; 
and  the  view  which  I  have  taken  of  them,  will  supersede  the  ne- 
cessity of  saying  much,  if  any  thing,  on  the  rest. 

The  presiding  judge,  in  the  charge  made  to  the  jury,  stated, 
that  in  giving  construction  to  matters  of  contract,  **  the  sense  and 
meaning  of  the  parties  must  govern  f  and  then,  in  the  application 
of  the  rule,  he  went  on  further  to  say,  "  that  the  letter  of  the  de- 
fendants was  a  continuing  guaranty;  and  that  looking  to  that 
letter,  it  was  manifest  that  D.  &  J.  Ewart  contemplated  aid  and 
indulgence  to  be  afforded  and  extended  to  their  brother,  by  the 
plaintiflb,  throughout  the  whole  course  ofhis  business,  subsequent- 
ly to  be  carried  on,  and  that  there  was  nothing  which  showed 
that  it  was  to  be  confined  to  the  commencement,  or  limited  to  a 
single  advance."  The  jury  found  a  verdict  in  favor  of  the  plain- 
tifis The  letter  of  the  defendants  I  have  examined  vrith  care, 
and  from  the  rule  above  referred  to,  in  relation  to  contracts,  and 
especially  commercial  ones,  I  cannot  give  so  extended  a  con- 
struction to  the  letter  of  the  defendants,  nor  do  I  think  that  it  will 
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authorise  any  other  fair  conclusion  than  that  it  was  designed  to  be 
strictly  limited,  and  not  a  continuing  guaranty.  A  philological 
analysis  of  the  letter,  will  show  this  to  have  been  the  intention  of 
the  defendants.  The  words  *  which,'  twice  used  in  the  second 
sentence  of  the  letter,  both  refer  directly  and  immediately  to  the 
substance  of  what  is  contained  in  the  previous  sentence,  as  their 
antecedent ;  so  that  without  doing  violence  to  the  sense,  the  letter 
can  only  mean,  that  S.  Ewart  would  require  the  aid  and  indul- 
gence of  the  ptaintifis,  in  commencing  business  on  his  own  account 
as  a  merchant,  and  that  if  Boyce  &  Henry  would  afford  such 
aid  and  indulgence,  (evidently  meaning  in  the  commencement  of 
his  business,)  then  in  case  of  the  failure  or  delinquency  of  Samuel 
Ewart,  or  in  other  words,  in  the  event  of  his  not  paying  them  at 
the  time  agreed  on,  they,  the  defendants,  would  do  so,  to  the 
amount  of  $4000.  The  language,  therefore,  of  the  defendants 
points  to  a  single  transaction,  such  an  one  as  would  enable  Sam- 
uel Ewart  to  set  out  as  a  merchant,  by  the  aid  of  the  plaintifis, 
and  cannot,  by  any  fair  or  just  construction,  be  so  far  extended, 
as  to  embrace  transactions  not  mentioned,  referred  to,  or  implied, 
in  the  terms  of  the  letter.  ( If,  in  this  negotiation,  the  word  '  com- 
mence '  had  not  been  used,  but  the  reference  had  been  generally 
to  the  business  of  a  merchant,  in  which  Samuel  Ewart  was  about 
to  engage,  and  the  responsibility  of  the  defendants  made  to  attach 
to  subsequent  dealings,  by  the  words  used ;  in  such  case,  the  con- 
struction of  the  instrument  must  have  been  according  to  the  in- 
tention they  expressed.  "N  But,  in  the  case  before  us,  to  extend  the 
construction  beyond  the  particular  act  of  dealing,  so  obviously 
pointed  out  in  the  letter  of  the  defendants,  would  violate  the  rule 
which  governs,  and  ought  in  reason  to  govern  in  all  cases  of  the 
kind,  that  a  fair  and  reasonable  interpretation,  according  to  the 
true  import  of  the  terms,  should  be  put  upon  the  instrument. 
The  design  of  the  defendants  was  to  introduce  Samuel  Ewart  in 
business,  and  nothing  more ;  nor  is  there  any  thing  in  the  letter 
which  would  imply  an  intention  of  incurring  responsibility  after 
such  commencement,  for  any  subsequent  transaction  between  the 
parties.  The  guaranty  of  the  defendants,  in  this  case,  being  a 
limited  and  not  a  continuing  one,  it  follows  that  the  plaintifis  met 


FROM  THE  COURTS  OF  LAW.  133 

Columbia,  December,  1838. 

vdth  no  '&iliire  or  delinquency'  on  the  part  of  Samuel  Ewart, 
so  as  to  charge  the  defendants,  in  the  sense  and  spirit  of  their 
undertaking,  with  a  responsibility  to  pay  the  amount  of  #4000, 
depending  on  the  contingency  of  failure  or  delinquency.    But, 
these  views  depend  not  upon  my  own  opinion  merely,  but  have 
their  foundation  in  sound  reason,  recognized  by  judicial  decisions 
The  first  case  to  which  I  shall  refer,  is  that  of  Sollee  &  Warley 
V.  John  fi.  Meugy,  reported  in  1  Bail.,  620,  and  tried  at  Kershaw, 
Spring  term,  1890.    That  was  an  action  of  assumpsit,  and  the 
question  made  arose  out  of  the  special  count  in  the  declaratioh, 
in  support  of  which,  the  plaintiffs  oflfered  in  evidence  the  follow- 
ing letter :  «  Camden,  5th  November,  1824.    Mr.  F.  W.  Sollee, 
Charleston.    Sir^ — Mr.  John  B.  Matthieu,  wishing  to  alter  his 
present  mode  of  doing  business,  and  make  arrangements  in  Charles- 
ton, has  requested  of  me  to  continue  my  assistance  by  lending 
him  my  name.    I  have  therefore  consented  that  he  shall  use  it  for 
the  amount  of  from  1000  to  1,500  dollars.    He  will,  in  future, 
carry  on  business  on  his  own  account,  and  make  his  own  remit* 
tances.    Yours,  J.  B.  Meugy." — In  this  case,  the  presiding  judge 
thought  the  guaranty  a  continuing  one,  and  the  plaintiffs  recovered 
a  verdict  for  the  full  amount  of  their  claim,  with  interest.     A 
motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  of  misdirection  by  the  presiding  judge.  Judge  O'Neall, 
■who  delivered  the  opinion  of  the  court  of  appeals,  says :  "  Is  the 
guaranty  a  continued  one,  or  is  it  limited  to  the  amount  of  $1500  ? 
And  did  the  payment  of  this  sum  by  Matthieu,  in  the  course  of 
his  subsequent  dealings,  discharge  the  defendant?"    In  the  course 
of  his  further  remarks,  he  observed  "  that  so  soon  as  a  debt  to 
that  amount  was  contracted,  he  was  liable  that  far ;  but  beyond 
it,  he  was  not  liable:  when  that  debt  was  paid,  he  was  discharged." 
The  difierence  between  the  case  last  mentioned  and  that  now  be- 
fore us,  is  certainly  not  calculated  to  lead  to  the  conclusion  that 
the  former  was  more  limited  in  its  terms  than  the  latter.    Mat- 
thieu was  already  engaged  in  business  as  a  merchant,  connected, 
it  would  seem,  with  some  one  else ;  but  desirous  of  doing  business 
on  his  own  account,  procured  the  letter  of  guaranty,  and  obtained 
credit  thereon ;  and  he  having  paid  the  amount  specified  in  the 
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letter,  Meugy  was  held  to  be  exempt  from  all  further  respoiui* 
bility  on  account  of  the  guaranty  contained  in  it  In  prinoiple» 
on  the  question  of  responsibility,  that  case  is  stronger  to  show 
that  the  guaranty  was  a  continuing  ooe,  than  the  present ;  for, 
there  is  no  restriction  in  the  letter  of  Meugy,  to  confine  the  con- 
struction to  be  put  upon  it  to  any  particular  dealii^,  the  respooai- 
bility  attached  to  all  future  dealings  not  exceeding  1000  or  1,500 
dollars ;  and  that  amount  having  been  paid  by  the  person  obtain- 
ing  the  letter  of  guaranty,  absolved  the  guarantor  from  any  lia- 
bility under  it  Where  the  reason  is  the  same,  the  law  is  so  also ; 
hence  I  conclude,  that  so  soon  as  Samuel  Ewart,  for  any  dealings 
had  with  Boyce  and  Henry,  under  the  letter  c^  guaranty  from 
the  defendants,  paid  to  the  amount  of  $4000,  D.  &  J.  Ewart 
were  likewise  absolved  from  all  future  responsibility. 

The  case  of  Douglass  and  others  v.  Reynolds  and  others,  re- 
ported in  7  Peters.  1 13,  was  referred  to  by  the  presiding  judge 
who  tried  this  cause,  as  bearing  a  stronger  resemblance  to  it  than 
the  case  of  Meugy.  The  case  in  7  Peters,  was  assumpsit,  on  the 
following  letter  of  guaranty :  **  Messrs.  Reynolds,  Byrne  &  Cod — 
Gentlemen,  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in  busi- 
ness, may  require  your  aid^om  time  to  time^  either  by  acceptance 
or  endorsement  of  his  paper,  or  advances  in  cash.  In  order  to 
save  you  from  harm  in  so  doing,  we  do  hereby  bind  ourselves, 
severally  and  jointly,  to  be  responsible  to  you  at  any  timet  for  a 
sum  not  exceeding  eight  thousand  dollars,  should  the  said  Chester 
Haring  fail  to  do  so.  Your  obedient  servants,  John  S.  Douglass, 
Thos.  6.  Singleton,  Hemans  Going" — Mr.  Justice  Story,  in  de- 
livering the  ojHnion  of  the  court  in  that  case,  as  to  the  nature  of 
the  guaranty,  pronounced  it  a  continuing  one.  Would  the  terms 
of  that  letter  admit  of  any  other  construction,  as  respects  the 
guaranty  contained  in  it  ?  The  opinion  of  the  court  was  declared 
to  be  founded  upon  the  language  and  apparent  intent  and  object 
of  the  letter.  The  nature  of  the  aid  asked  for  in  the  case  refer- 
red to,  shows  that  Haring  was  then  engaged  in  business :  the  aid 
was  to  be  from  time  to  time^  and  the  defendants  obliged  them  to  be 
responsible  at  any  time,  for  the  sum  expressed  in  the  letter.  Are 
there  any  such  expressions  in  the  letter  of  the  Ewarts  to  the 
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plaintifi  7  So  &r  from  it^  the  words  used  are  so  specific  as  to 
confine  the  guaranty  to  an  individual  act  of  dealing ;  and  the  aid 
asked  for  is  expressly  stated  to  be,  to  assist  Samuel  Ewart  in 
commencing  business.  It  is  not  that  Samuel  Ewart  may  receive 
aid  of  the  plaintiffi  from  time  to  time,  and  that  they  (the  defend- 
ants) will  be  responsible,  at  any  time^  as  in  the  last  case  referred 
to ;  bat  so  guardedly  precise,  as  to  a  particular  object  and  trans- 
action. The  terms  of  this  letter,  therefore,  virtually  declare  the 
law  by  which  it  shall  be  expounded ;  and  I  recur  to  the  well  es* 
tablished  rule,  that  in  giving  construction  to  an  instrument  of  this 
kind,  it  should  be  founded  upon  the  language  and  the  apparent 
intent  and  object  of  the  instrument  I  think  the  cases  quoted 
sufficient  to  show,  that  the  interpretation  which  I  have  given  to 
the  letter  of  defendants,  and  which,  I  cannot  doubt,  is  a  correct 
one,  entitles  them  to  exoneration  from  the  verdict  which  has  been 
rendered,  under  a  mistaken  view  of  the  law  by  which  this  case 
should  have  been  decided.  A  case  quoted,  however,  from  3  Bam. 
and  Aid.  595,  .bears  so  directly  upon  the  question  of  guaranty, 
that  I  will  strengthen  the  opinion  I  have  given,  by  referring  to  it 
Melville  and  another  brought  an  action  of  assumpsit  against  Hay- 
den,  on  a  guaranty,  which  was  in  the  following  words :  ^  I  engage 
to  guarantee  the  payment  of  Mr.  Amos  Moulden,  to  the  extent  of 
£60,  at  quarterly  account  bill,  two  months,  for  goods  to  be  pur- 
chased by  him,  of  Wm.  and  David  Melville."  It  appeared  that 
there  had  been  a  delivery  of  goods  for  three  quarterly  accounts, 
all  of  which  had  been  satisfied  by  Moulden.  The  de&ult  was 
made  by  him  in  the  fourth  quarterly  payment,  for  which  the  ac- 
tion was  brought  It  appeared  that  goods  in  the  first  quarter,  to 
the  amount  of  £59  48*  had  been  furnished ;  and  in  the  second  and 
third,  to  a  greater  amount  Abbott,  chief  justice,  thought  at  the 
trial  that  the  guaranty  was  at  an  end  before  the  goods  were  fur- 
nished, for  which  the  action  was  brought,  and  directed  a  nonsuit. 
A  rule  nUi  was  moved  for.  The  chief  justice  again  expressed 
himself  as  follows :  '*  I  had  no  doubt,  at  the  trial,  that  this  was  not 
a  continuing  guaranty,  and  that  it  was  applicable  only  to  the  first 
quarterly  payment  after  it  was  i^iven,  and  I  am  still  of  the  same 
opinion."     Baily,  Holroyd  and   Best,  Ju.siices,   concurred :  and 
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Baily,  Justice,  says — **  a  party  who  takes  a  guaranty  of  this  sort, 
should  carefully  provide  that  there  are  words  in  it  expressive. of 
its  being  a  guaranty  for  goods  to  be  furnished  by  him  from  time 
to  time."  I  will  not  pursue  the  analogy  between  that  case  and 
the  one  on  which  the  court  have  decided ;  it  is  too  strikingly  in 
point  to  escape  observation. 

I  am  equally  convinced  on  the  4th  ground,  as  taken  by  the 
counsel  for  the  defendants,  that  the  plaintiffs  are  barred  from  a 
recovery  by  the  statute  of  limitations.  Waiving  all  that  might 
be  said,  on  several  other  grounds  taken  in  this  appeal,  the  statute 
will  certainly  operate  from  the  6th  January,  1832,  when  the  plain- 
ti£  closed  their  account  current  with  Samuel  Ewart,  and  took 
his  note  for  the  balance  due,  say  #16,000,  payable  one  day  after 
date.  The  liability  on  the  guaranty  cannot  be  considered  more 
efficacious  than  that  created  by  the  note.  Four  years  from  that 
period,  the  bar  was  complete ;  and  the  suit  not  having  been  in- 
stituted within  four  years  from  the  closing  of  the  dealings  be- 
tween plaintiffs  and  S.  Ewart,  they  are  prevented,  by  lapse  of 
time,  from  a  recovery,  if  the  circumstances  of  the  case  would 
otherwise  have  admitted  of  it  In  this  case,  I  would  not  have  it 
understood,  that  because  I  have  confined  my  observations  princi- 
pally to  two  grounds  t^ken  in  the  brief,  that  therefore  I  have 
thought  no  other  ground  taken  would  have  availed  the  defendants. 
On  the  contrary,  I  (eel  inclined  to  think,  that  the  plaintiffs  having 
omitted  to  give  the  defendants  express  notice  of  their  acceptance 
of  the  guaranty,  would  have  precluded  them  from  establishing  it 
as  such ;  neither  do  I  think  the  circumstances  commented  upon 
by  the  judge,  as  afibrding  presumptive  evidence,  of  notice  suf- 
ficient of  themselves  to  supersede  the  necessity  of  express  notice. 
Besides  this,  the  case  was  attended  with  circumstances  sufficient, 
in  my  oiHni<Mi,  to  have  rebutted  the  presumption  arising  from  the 
proximity  of  the  defendants'  place  of  business  to  that  in  which 
S.  Ewart  carried  on  his,  together  with  the  other  circumstances 
enumerated  in  the  charge.  The  date  of  the  letter  of  the  defend- 
ants, say  in  1825,  and  the  great  lapse  of  time  which  intervened 
between  the  25th  January,  1825,  and  the  closing  of  accounts  be- 
tween plaintifi  and  S.  Ewart;  the  very  extended  credit  given  to 
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S.  Evart,  by  the  plaintiffs,  far  exceeds  the  amount  of  the  sup- 
posed guaranty ;  the  settlement  of  that  account,  and  the  note 
taken  to  secure  the  amount  embraced  in  it,  added  to  the  neglect 
of  the  plaintiffi  in  not  calling  on  the  defendants  for  the  amount, 
if»  indeed,  the  plaintifli  eyer  relied  on  this  as  an  existing  guaranty, 
would  neutralize  the  supposed  force  of  the  circumstances  respect- 
ing notice  of  the  plaintiffs'  acceptance  of  the  guaranty.  Much,  too, 
might  be  said  on  the  question  of  the  assignment  from  S.  Ewart  to 
plaintiffi ;  but  as  it  is  an  unnecessary  link  in  the  solution  of  this 
question,  I  forbear,  from  a  principle  of  delicacy,  to  comment  upon 
it — It  was  stated  by  the  plaintiffs'  counsel  that  if,  in  the  opinion  of 
the  court,  the  law  of  the  case  was  against  the  plaintiffs,  a  nonsuit 
might  be  awarded ;  and  that  being  the  result,  as  considered  by  a 
majority  of  the  court,  the  nonsuit,  as  asked  for,  is  ordered. 

Richardson,  Bittler,  and  Earle,  Justices,  concurred ;  Bur- 
J.  resting  bis  judgment,  mainly,  on  the  statute  of  limitations. 


CKNsAiiL,  J.  dissenting.  As  I  understand  my  brethren,  they 
difier  with  me  on  two  questions :  1st,  whether  the  guaranty  be  a 
continuing  one,  and  2d,  whether  the  plaintiffs'  action  be  barred. 

My  circuit  opinion,  on  each  of  these  questions,  has  undergone 
no  change.  The  able  argument  of  the  defendants'  counsel  has 
received  a  very  deliberate  consideration,  and  yet  I  think  there  is 
nothing  in  it  which  shakes  the  view  I  take  of  this  case.  There 
is  no  artificial  rule  in  these  cases  of  guaranty  which  forces  us  to 
construe  the  instruipent  against  either  party.  **  The  sense  and 
meaning  of  the  parties,  upon  a  fair  construction  of  the  words  used, 
must  govern."  Still,  there  are  rules  of  construction  which  may 
aid  us  in  arriving  at  this.  What  is  the  most  usual  mode  of  in- 
terpreting words  used  ?  It  is,  it  seems  to  me,  to  give  them  that 
meaning  which  is  their  most  usual  and  familiar  interpretation :  if 
they  are  susceptible  of  two  meanings,  and  one  of  them  be  favor- 
able to,  and  the  other  against  the  party  using  them,  and  there  is 
nothing  which  gives  preponderance  to  one  meaning  over  the  oth- 
er, then  comes  in  the  rule  that  they  must  be  understood,  in  that 
sense  which  is  least  favorable  to  the  party  using  the  words.  In 
Vol.  L— 18 


IK  CASES  OP  APPEAL 

Boyce  &  Henry  v.  D.  A.  J.  Ewart 

Gonstmng  an  instrument,  construction  should  be  given  to  the 
whole  of  it,  and  not  to  words  or  parts  of  sentences,  by  themselves. 
Garbling  an  instrument,  and  construing  it  by  words  detached  from 
the  context,  is  any  thing  else  than  arriving  at  the  sense  and  mean* 
ing  of  the  parties.  With  these  rules  as  our  guide,  let  us  attempt 
the  construction  of  the  defendants'  letter.  Take  the  whole  and 
read  it  as  such,  and,  I  repeat  here  what  I  said  in  my  report,  "  it 
is  manifest  to  my  mind,  (although  I  presume  it  is  not  so  to  that  of 
others,)  that  D.  &  J.  Ewart  contemplated  aid  and  indulgence  to 
be  extended  to  their  brother  throughout  the  whole  course  of  his 
business.**  For,  to  a  merchant,  embarking  in  business  in  this 
town  to  buy  cotton  and  sell  goods,  what  advantage  could  it  have 
afiforded  to  have  had  credit  for  #4000  given  him,  for  even  a  year  f 
It  would  have  been  but  a  drop  in  the  bucket,  which  would  have 
remained,  in  spite  of  it,  empty  and  dry.  But  it  might  well  be, 
that,  to  gentlemen  of  the  capital  and  enterprise  of  the  plaintiffs, 
the  certainty  of  an  eventual  indemnity  of  84000,  against  loss, 
might  present  a  motive  to  hazard  a  much  larger  amount  in  favor- 
ing the  brother  of  their  correspondents.  This  would  be  certainly 
the  etkct  which  such  a  letter  would  have  on  most  minds ;  and 
from  such  an  effect,  great  advantages  might  be  expected  to  be 
realized.  Look  to  the  account  current  between  Boyce  &c  Henry 
and  Samuel  Ewart,  amounting  to  upwards  of  #170,000,  and  ask, 
bow  can  it  be  believed  that  the  guaranty  of  #4000  was  intended 
to  cover  merely  the  first  dealings  amounting  to  that  sum  ?  If  this 
bad  been  the  true  construction,  the  guaranty  was  exhausted  on 
the  39th  November  ensuing  its  date:  and  if  the  plaintiff  had  then 
said  to  Samuel  Ewart,  **  your  credit  is  exhausted — ^we  can  credit 
you  no  farther,**  the  aid  and  indulgence  procured  for  him  would 
have  been  hardly  worth  the  paper  which  the  defendants  used  in 
writing  their  letter.  The  other  construction,  that  it  was  to  run 
through,  and  be  a  security  against  his  Allure  for  that  much,  in  all 
lus  business,  makes  the  guaranty  worth  something  to  Samuel  Ew- 
art: for  then,  it  is  the  cause  of  credit,  running  through  several 
years,  and  of  aid  to  the  amount  of  at  least  #170,000.  Let  us  now 
read  this  letter — ^remembering  that  it  is  between  merchant  and 
merchant :  ^  Our  brother,  Samuel  Ewart,  is  about  to  commence 
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business  od  his  own  account  in  Columbia,  in  which  he  will  stand 
in  need  ci  your  aid  and  indulgence^  which  if  you  render  him,  (in 
case  of  his  faibtre  or  delinquency  f)  we  will  indemnify  you  to  the 
amount  off&ur  thousand  dollars/'    What  is  meant  by  the  words 
'  is  about  to  commence  business  on  his  own  account,  in  which! 
AicJl    To  what  does  the  word  'which'  refer?    Is  it  to  the  com* 
mencement  of  his  business,  or  is  it  to  the  business  itself?    The 
grammatical  construction  of  the  sentence  shows  that '  business'  is 
the  ^antecedent  of  the  relative  pronoun 'which';  and  it  should 
read,  putting  in  the  word  to  which  the  relative  refers,  '  Our  broth'* 
er,  Samuel  Ewart,  is  about  to  commence  business  oa  his  own  ao* 
count,  in  which  business  he  wiU  stand  in  need,'  &c.    This  reading 
is  not  only  grammatical,  but  it  is  so  consistent  with  the  object  of 
the  writer  and  the  subsequent  words  used,  that  I  am  surprised 
any  other  construction  should  ever  have  been  thought  of.    Can 
it  be  supposed,  that  a  writer  of  Mr.  David  Ewart's  intelligence 
would  have  spoken  of  a  future  necessity,  when,  if  the  word  used 
related  to  the*  commencement  of  business,  it  was  then  present  and 
existing  ?     The  writer  goes  on  to  say,  *  he  will  stand  in  need  of 
yoor  aid  and  indulgence.'    These  words  contemplate,  if  I  under- 
stand the  English  language,  future  aid  and  future  indulgence. 
The  one  was  to  be  rendered  as  the  party  needed  it,  and  the  other 
to  be  extended  to  him  from  time  to  time.    The  natural  import  of 
the  terms  is,  *  he  will  want  money  and  goods  from  you  in  the 
course  of  his  buaness,  and  he  may  not  be  able  to  pay  for  them 
regularly,  and  therefore  he  will  need  your  aid  and  indulgence ; 
which  if  you  render  him,  (in  case  of  Ins  failure  or  delinquency^) 
we  will  indemnify  you.'    If  the  letter  had  stopped  at  these  words, 
and '  to  the  amount  of  94000'  had  not  been  added,  could  it  have 
been  doubted  that  the  guaranty  was  both  continuing  and  un- 
limited ?    I  think  not    If  so,  before  we  recur  to  the  words  used, 
let  us  ask  what  eSkct  the  sum  fixed  can  have  ?    It  cannot  prevent 
the  guaranty  from  being  regarded  as  a  continuing  one:  it  is  nothing 
more  than  the  limitation  of  the  defendants'  eventual  liability  under 
it    What  is  meant  by  the  terms  ^failure  or  delinquency  T    It  is 
true,  in  legal  pariance,  the  neglect  of  any  duty  may  be  a  Mure, 
and  the  commission  (rf'any  fault  a  delinquency ;  but,  as  I  said  in 
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the  outset,  the  defendants  were  merchants  speaking  to  merchants ; 
and  their  words  must  have  their  usual  interpretation  among  them. 
The  word  *  failure/  applied  to  a  merchant  or  mercantile  concern, 
means  an  inability  to  pay  his  or  their  debts,  froip  insolvency. — 
I  take  it,  then,  that  the  word  *  failure '  must  be  regarded  as  sy- 
nonimous  with  *  insolvency.'  *  Delinquency*  cannot  mean,  when 
applied  to  a  merchant,  any  thing  less  than  that  he  has  proved  to 
be  dishonest,  and  attempted  to  evade  the  payment  of  his  debts. 
Read  this  part  of  the  letter,  '  in  case  of  his  insolvency  or  refusal 
to  pay,  we  will  indemnify  you.'  Let  it  now  be  asked  what  is 
meant  by  the  words  *  we  will  indenmify  you.'  Can  it  be  sup- 
posed that  they  were  intended  to  make  the  defendants  mere  sure- 
ties for  $4000,  then  to  be  advanced  ?  Indemnity  is  a  provision 
against  a  future  possible  loss.  That  is  what  the  parties  here  con- 
templated. Samuel  Ewart  might  fail  in  his  business ;  and  if  so, 
D.  &  J.  Ewart  would  indemnify  the  plaintifis  for  a  part  of  their 
loss,  to  the  amount  of  $4000. 

Having  thus  run  through  the  letter,  and  ascertained  the  mean- 
ing of  every  doubtful  phrase,  without  resorting  to  the  rule,  that 
if  the  words  be  doubtful,  and  there  is  nothing  to  fix  a  contrary 
meaning — ^then,  that  they  should  be  taken  in  the  sense  least  fa- 
vorable to  the  party  using  them,  the  construction  will  be  much 
strengthened  by  thus  applying  it,  and  removing  every  doubt — 
Let  the  letter  be  now  read  as  I  have  construed  it :  '  Our  brother, 
Samuel  Ewart,  is  about  to  commence  business  on  his  own  ac- 
count, in  Columbia,  in  which  business  he  will  need  your  aid  and 
indulgence,  which  if  you  render  him,  (in  case  of  his  insolvency  or 
refusal  to  pay  his  debts,)  we  will  indemnify  you  to  the  amount  of 
84000,' — and  I  will  ask  any  unprejudiced  man  what  sort  of  guar- 
anty is  it  ?  Is  it  not  to  be  and  exist  during  Samuel  Ewart's  busi- 
ness? The  answer  must  be,  it  is  so:  and  thus  it  becomes  a 
continuing  guaranty,  limited  as  to  the  amount  to  be  paid  under  it 
Is  there  any  thing  in  the  cases  on  this  subject  which  forbids  this 
conclusion?  My  time  will  not  allow  me  to  examine  them  at 
length  and  in  detail,  as  I  should  desire  to  do ;  but  I  know  there  is 
nothing  in  any  one  of  them  which  stands  in  the  way.  None  of 
them  afford  any  such  test,  (as  my  friend,  the  last  counsel  for  the 
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defendant  supposed,)  by  which  every  case  of  this  sort  may  be  at 
once  decided,  and  the  court  enabled  to  say  what  is  a  continuing 
guaranty,  aud  what  is  not  one.  Each  case  depends  upon  itself; 
the  contract  between  the  partus  is  its  law,  and  not  an  artificial  rule. 
If  there  is  any  such  rule  applicable  to  every  case,  it  is  that  stated 
by  Lord  Ellenborough,  when  he  said,  '*  if  a  party  mean  to  confine 
his  liability  to  a  single  dealing,  he  must  take  care  to  say  so." 

The  cases  of  Mason  v.  Pritchard,  12  E.  227 ;  Merle  v.  Wells, 
2  Camp.  413 ;  ^gtow  v.  Bennett,  3  Camp.  220 ;  Hargreave  v. 
Smee,  6  Bing.  fSjUL ;  Simpson  v.  Manley,  2  Tyr.  86 ;  Allen  v. 
Fleming,  9  Bing.  618,  are  all  cases  of  continuing  guaranty.  That 
they  are  opposed  by  Melville  v.  Hayden,  3  Bam.  &  Aid.  593 ; 
Kay  V.  Groves,  6  Bing.  276,  and  Nicholson  v.  Paget,  1  Cr.  &  Mee. 
54 ;  in  which  it  was  held  that  the  guaranties  were  special  and 
limited,  is  not  to  be  wondered  at,  when  the  result  of  the  cases  de- 
pended on  the  words  used  by  the  parties.  The  case  of  Sollee  &c 
Warley  v.  Meugy,  1  Bail.  620,  is  also  a  case  of  limited  guaranty 
on  the  words  used.  But  if  I  have  succeeded,  as  I  hope  I  have 
shown,  that  the  parties  guaranteeing  here  looked  forward  to  suc- 
cessive dealings  and  future  credits,  then  that  case  does  not  touch 
this.  I  said  in  my  report,  that  this  case  was  more  like  Douglass 
V.  Rejmolds,  7  Pet.  113,  than  the  case  of  Sollee  &  Warley  v. 
Meugy ;  and  I  now  say,  that,  take  that  case  and  compare  it  with 
this,  and  they  seem  to  me  to  be  identical  in  every  thing  except 
that  in  that,  the  words  '  from  time  to  time*  and  '  at  any  time,*  oc- 
cur ;  and  in  this,  they  are  wanting :  but  in  this,  other  words  are 
used,  indicating  as  clearly  that  the  parties  contemplated  future 
dealings,  credit  and  responsibility.  It  will  be  seen,  that  in  passing 
upon  the  construction  of  the  guaranty  there,  great  stress  is  laid 
upon  the  fact  that  the  object  was  to  assist  Haring  in  business. 
It  is  said  **  it  was  not  contemplated  to  be  a  single  transaction,  or 
an  unbroken  series  of  transactions,  for  a  limited  period."  These 
words  apply  in  full  force  in  this  case,  as  much  as  they  do  to  that. 
In  that  case,  Mr.  Justice  Story  denied  that  the  courts  have  inclined 
to  vary  the  rule  of  construction  of  instruments  of  this  nature,  and 
to  hold  them  to  be  strictissimi  juris,  as  to  their  interpretation. 
In  his  opinion,  he  sets  out  and  maintains  every  rule  of  construe- 
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tion  on  which  I  have  relied.  It  seems  to  me,  that  all  the  confu- 
sion, in  cases  like  the  present,  has  arisen  from  the  importance 
attached  to  the  limitation  in  amount.  It  is  hence  that  a  guaranty 
is  often  concluded  to  be  a  limited  <Mie  throughout,  when  it  was^ 
only  intended  to  guard  against  a  too  great  eventual  responsibility. 
I  can  very  well  understand,  when  a  party  says  ^  for  goods  to  be  de- 
livered,  or  money  to  be  advanced,  to  the  amount  of  $4000, 1  will  be 
responsible,"  that  this  should  be  held  to  be  a  limited  guaranty :  but 
when  those  expressions  are  varied,  and  the  party  says — ^for 
goods  to  be  delivered,  or  money  to  be  advanc^',  I  will  indemnify 
you  to  the  amount  of  84000," — I  am,  I  confess,  unable  to  see  the 
reason  why  that  should  be  confined  to  a  single  transaction,  or  to 
an  unbroken  series  of  transactions,  amounting  to  94000.  It  is 
satisfied  in  every  word,  by  an  eventual  loss  arising  out  of  the 
dealings  between  the  parties.  If  the  natural  import  of  the  words 
leads  to  this  result,  why  apply  an  artificial  rule  to  break  down 
their  meaning,  and  make  the  guaranty  mean  something  which  the 
parties  did  not  intend  ?  I  do  not  understand  that  there  is,  on  a 
contract,  any  such  rule,  as  that  the  surety  is  to  be  &vored  in  its 
construction.  He  is  a  party  to  it,  and  the  rules  of  construction 
apply  to  him  as  they  would  to  any  other  party. .  Because  a  case 
is  a  hard  one,  is  no  reason  that  a  party  should  be  excused :  but 
when  we  talk  about  a  hard  case,  we  forget  that  to  absolve  one, 
on  whom  a  contract  operates  hardly,  may  make  the  case  an 
equally  hard  one  on  the  other  party,  who  is  thus  deprived  of  his 
money.  I  am  thoroughly  satisfied^  that  the  contract  sued  on  is  a 
continuing  guaranty,  limited  in  amount,  but  not  as  to  time. 

This  being  so,  I  propose  now  to  show  that  the  statute  of  limita- 
tions is  no  bar.  To  be  barred,  it  must  appear  that  the  plaintifis' 
cause  of  action  accrued  four  years  before  the  commencement  of 
this  suit.  When  could  they  sue  the  defendants  on  this  guaranty? 
Certainly  not  until  the  insolvency  of  Samuel  Ewart,  or  his  refusal 
to  pay  his  debts.  If  the  suit  could  only  be  brought  at  or  after  his 
insolvency,  it  is  perfectly  clear,  that  from  the  assignment,  which 
was  the  first  evidence  of  his  insolvency,  to  the  commencement  of 
this  suit,  the  four  years  had  not  run  out  If  from  a  refusal  to  . 
pay  his  debts,  it  would  still  be  a  less  time :  for,  during  a  year 
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succeeding  the  assignment,  he  was  endeavoring  to  pay.  But,  if 
the  words  <  failure  or  delinquency'  mean  simply  a  refusal  to  pay 
the  debt  to  the  plaintiffs,  still  the  action  is  not  barred ;  for,  be 
attempted  to  pay  by  the  assignment,  and  in  the  course  of  the  year 
succeeding  it,  made  payments.  If,  however,  the  words  *  failure 
or  delinquency'  mean  a  neglect  to  pay,  then,  I  admit,  something 
beyond  them  must  be  shown  to  prevent  the  operation  of  the 
statute.  That,  I  think,  is  done,  when  it  is  shown  that  by  the  con- 
currence of  the  defendants  an  assignment  was  made  to  the  plain- 
tiffs, which  was  defeated  by  the  course  they  recommended  to  be 
pursued  in  relation  to  it  If  the  guaranty  be  a  continuing  one, 
ihen  that  act,  done  with  their  concurrence,  was  an  admission  of 
their  liability,  and  the  statute  could  not  sooner  begin  to  run. — 
But,  when  it  is  remembered,  that  by  the  advice  of  David  Ewart, 
Samuel  Ewart  was  to  go  on  with  his  business  for  another  year,  in 
order  to  discharge  this  very  debt,  and  other  debts,  to  the  defend- 
ants, or  for  which  they  were  liable,  and  that  the  plaintifis  also  con- 
sented to  this  arrangement,  I  should  say  that  the  plaintiffs  could 
not  sue  these  defendants,  until  the  expiration  of  that  time,  and  are 
therefore  not  barred. 

Evans,  J.,  concurred,  as  to  the  construction  of  the  guaranty. 

Qregg^  for  the  motion. 

NoTEw — ^It  will  be  obeerved,  that  in  reporting  the  cases  of  the  Columbia 
December  Term  of  the  Court  of  Appeals,  none  of  the  arguments  of  coun- 
sel have  been  given.  It  would  be  perhaps  sufficient  here  to  remark,  on 
that  subject,  that  the  present  incumbent  was  not  elected  to  the  office  of 
Reporter  until  the  14th  of  December,  1838,  when  all  the  cases  of  that  term 
had  been  argued,  and  the  opinions  of  the  court,  in  all  but  two  or  three  of 
them,  delivered.  The  only  mode  in  which  any  thing  like  a  correct  state- 
ment of  the  arguments  of  counsel  in  these  cases  could  have  been  obtained, 
(if  they  could  have  been  procured  at  all,}  would  have  been  through  the 
politeness  of  the  gentlemen  of  the  bar,  concerned  in  them,  who  might 
have  retained,  or  would  have  been  willing  to  prepare  an  abstract  of  their 
arguments,  in  the  respective  cases.  To  have  waited  for  such  information, 
would  have  involved  too  great  delay  in  the  publication  of  the  decisions ; 
which,  under  the  present  law,  ate  required  to  be  published  within  such  a 
period  of  time  from  their  delivery,  as  to  leave  nothing  to  spare.    The  only 
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case  in  which  any  abstract  of  the  argument  of  counsel  has  been  furnished 
to  the  reporter,  in  relation  to  the  preceding  cases,  is  that  of  Mr.  Gregg,  in 
the  case  of  Boyce  &  Henry  v.  D.  &  J.  Ewart.  The  politeness  of  Mr. 
Gregg  put  in  the  possession  of  the  reporter  a  full  statement  of  his  very  able 
argument  in  that  case :  and  it  is  with  sincere  regret  that  the  reporter 
found  it  impossible  to  publish  it»  where  it  properly  belongs,  in  the  report  of 
the  case  itself  It  will  be  remarked,  that  the  case  itself,  embracing  the 
very  elaborate  opinion  of  the  majority  of  the  court,  and  the  dissenting 
opinions  of  Justices  O'Neall  and  Evans,  makes  in  all  nearly  twenty  pages ; 
which  is  as  much  space,  judging  from  the  materials  to  make  up  the  volume 
of  Reports,  as  could  well  be  assigned  to  it  The  argument  of  Mr.  Gregg, 
if  published  entire,  would  have  added  at  least  twenty  pages  more  to  the 
case ;  and  the  reporter  found  it  impossible  to  do  justice  to  it  by  any  abridg- 
ment of  it,  which  he  thought  practicable.  The  reporter  regrets  his  inabili^ 
to  give  the  argument  of  Mr.  Gregg,  ^in  the  case  referred  to ;  not  only  be- 
cause he  feels  confident  that  it  would  have  been  read  with  great  satisfac- 
tion, but  because  Mr.  Gregg,  in  furnishing  the  reporter  with  a  statement 
of  his  argument,  drawn  up  by  himself  has  pursued  the  only  mode  in  which 
the  arguments  of  connsel  ever  can  be  given  by  the  reporter,  which  will 
render  them  really  valuable,  and  creditable  to  the  profession.  B. 
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AT 
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JUDGES  PRESENT: 

Hon.  Richard  Gantt, 
Hon.  John  S.  Richardson, 
Hon.  John  B.  O'Neali., 
Hon.  Josiah  J.  Evans, 
Hon.  Bayub  J.  EARI.E, 
H<m.  A.  P.  Butler. 


The  State  v.  Luder  E.  Bohles. 

Upcm  an  indictment  against  the  defendant,  the  proprietor  of  a  licensed 
grocery  No.  3,  in  the  City  of  Charleston,  for  selling  liquor  to  a  slave— -the 
proof  was,  that  the  liquor  was  sold  by  the  clerk  of  the  defendant,  in  his 
absence :  and  as  far  as  it  appeared  by  any  express  evidence,  withoat  his 
authority.  The  jury  found  the  defendant  guilty.  Under  the  peculiar 
circumstances  of  the  case — ^the  clerk  having  been  already  punished  for 
the  same  act — ^the  court  granted  a  new  trial. 

This  case  came  up  on  an  appeal  from  the  City  Court  of 
Charleston.  The  report  of  his  honor,  the  Recorder,  is  as  follows : 
^  This  was  an  indictment  against  defendant,  for  selling  liquor  to  a 
slave.  Henry  Carminade  sworn — testified  that  on  the  night  of 
the  8th  of  October  last,  he  saw  two  negroes  sitting  in  defendant's 
store :  Ann,  belonging  to  Mrs.  Dupree,  was  going  in  at  the  time : 
Vol.  L— 19 
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Stopped  to  see  what  she  was  going  for :  saw  her  take  a  phial  out 
of  her  apron,  and  saw  the  clerk  of  the  defendant  pour  liquor  into 
the  bottle,  and  she  paid  for  it  Witness  then  went  in  and  took 
the  bottle,  and  asked  the  clerk  if  he  had  a  written  permission  to 
sell  to  this  negro :  denied  that  he  had  sold.  The  store  of  the  de- 
fendant is  at  the  corner  of  Archdale-street  and  Swinton's  lane. 
It  is  a  license  No.  3  grocery  store :  Schroeder  is  the  name  of 
the  clerk :  he  has  been  clerk  in  this  store  at  least  six  months  pre- 
vious to  the  selling.  On  his  cross-examination,  he  said  defendant 
was  not  present,  but  came  in  immediately  afterwards.  It  was 
about  8  o'clock  at  night. — This  was  all  the  evidence.  I  charged 
the  jury,  that  as  the  defendant  was  not  present,  he  could  not  be 
convicted,  unless  they  came  to  the  conclusion  that  the  selling  was 
with  his  permission  and  sanction ;  and  of  this  they  must  be  satis- 
fied from  the  evidence  before  them.  The  jury  found  Ihe  defend- 
ant guilty .**  The  defendant  now  moves  for  a  new  trial,  on  the 
ground,  "  That  the  verdict  was  manifestly  against  the  evidence, 
as  it  was  distinctly  proved  by  the  State  that  the  defendant  was 
not  present  when  the  liquor  was  sold  to  the  slave,  and  that  he 
knew  nothing  of  the  transaction." 

Curia,  per  Richardson,  J.  The  motion  for  a  re-hearing  be- 
fore the  jury  in  this  case,  is  addressed  to  the  judicial  discretion 
of  the  law :  and  such  discretionary  authority  should  be  exercised 
only  upon  a  just  and  rational  consideration  of  the  facts.  The 
evidence  that  the  clerk  sold  the  gin  to  the  negro  slave  without 
the  permit  of  her  owner  was  full,  and  he  was  properly  convicted; 
and  the  same  facts  may  raise  a  presumption  that  the  clerk  was 
authorised  by  the  master  of  the  shop,  so  as  to  implicate  him  in 
the  act  of  selling  the  liquor ;  yet  we  must  allow,  on  the  part  of 
the  present  defendant,  the  consideration  due  to  the  principle  of 
law — that  one  man  is  not  amenable,  criminaUyj  for  the  acts  of 
another,  unless  he  has  sanctioned  them  in  some  way.  Amd  when 
we  reflect  that  the  selling  by  the  clerk  was  a  phial  of  gin  only — 
probably  for  two  or  three  cents — that  he  denied  selling  at  all,  and 
may  have  taken  upon  himself  so  trifling  a  liberty  ;  that  the  owner 
of  the  shop  was  himself  absent  at  the  time,  and  has  been  in  no 
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way  otherwise  implicable  in  such  illicit  trading ;  that  every  charge 
of  tfie  kind  against  a  shopkeeper  supposes  a  dishonest  practice  of 
trafficking  with  slaves,  which  is  highly  disreputable ;  a  majority  of 
the  court  think  that,  in  a  case  of  such  circumstances,  and  where 
the  clerk  has  been  already  punished,  a  due  regard  for  the  legal 
principle  before  laid  down,  well  warrants  that  the  present  de- 
fendant should  have  another  opportunity  of  showing  his  own  in- 
nocence.^— ^A  new  trial  is  therefore  granted*. 

Gamtt,  O^Nbauci,  Evans,  and  Butler,  Justices,  concurred. 

PhUHpSf  for  the  motion. 
The  AUomiey  General^  contra. 


Thb  State  v.  Thomas  Stone. 

The  role  of  evidence,  established  by  the  5th  section  of  the  act  of  1884, 
p.  14|  in  relation  to  illegal  traffic  with  slaves,  applies  only,  it  seems,  to 
cases  arising  under  the  act  of  1817. 

Though  the  act  of  1834,  <u  to  vendors  of  liquors,  &c.  may  be  considered  as 
repealing  the  penal  provisions  of  the  act  of  1817 ;  yet  the  rule  of  evi- 
dence established  by  the  act  of  1817,  (which  requires  the  defendant  to 
prodace  and  prove  the  written  permission  of  the  owner  or  employer,  to 
deal,  trade  or  traffic,)  remains  in  full  force,  and  applies  to  indictments 
under  the  act  of  1834 

Where  a  man  is  charged  with  a  crime  and  does  not  deny  it,  a  jury  is 
warranted,  (especially  in  connection  with  other  strong  circumstances,) 
in  finding  a  verdict  of  guilty. 

Before  O'NEALL,  /-t  ot  Beaufort,  Spring  Term,  1838. 

The  report  of  his  honor,  the  presiding  judge,  is  as  follows : — 
**  The  defendant  was  indicted  under  the  act  of  1834,  as  a  vendor 
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of  spirituous  liquors,  in  four  counts ;  Ist,  for  selling ;  2dy  exchan- 
ging ;  3d,  giving ;  and  4tfa,  delivering  spirits  to  a  slave.  The 
proof  was,  that  the  defendant  was  the  owner  of  a  store  in  Graham- 
ville,  in  ^which  he  sold  spirits.  To  the  inclosure,  in  which  was 
situated  the  store  of  the  defendant,  the  house  of  a  lady,  and  a 
tailor's  shop,  there  was  a  small  back  gate.  The  defendant  being 
suspected  of  trading  with  negroes,  a  negro  man  named  Charles, 
belonging  to  Captain.  Huguenin,  was  furnished  with  twenty-five 
cents  and  a  bottle,  and  directed  to  go  to  the  store  of  the  defend- 
ant and  buy  some  spirits.  He  was  accompanied  by  Mr.  Hugue- 
nin and  Mr.  Dupont :  the  latter  saw  him  enter  the  inclosure  at 
the  small  gate  spoken  of:  he  returned  in  a  short  time,  with  a  pint 
of  rum  in  the  bottle,  and  the  change :  Messrs.  Huguenin  and  Du- 
pont then  went  to  the  defendant's  store,  and  met  him  at  the  door : 
Mr.  Huguenin,  holding  the  bottle  in  his  hand,  said  *^  here  is  a  bottle 
of  spirits  which  you  sold  to  my  father's  man."  The  defendant 
replied  "  I  did  not  sell  the  bottle."  Huguenin  said  "  no :  but  you 
sold  the  liquor."  To  this  defendant  said  nothing :  Huguenin  then 
told  him,  he  had  a  day  or  two  before  sold  his  house-servant  some 
spirits :  the  defendant  said  he  did  not  know  that  the  negro  to 
whom  he  had  previously  sold  the  spirits,  was  his,  (Mr.  Hugue- 
nin's). — Mr.  Ste[^ens,  a  witness  for  the  defendant,  said  that  he 
and  his  co-partner  occupied  the  tailor's  shop,  in  the  rear  of  the 
store :  that  he  had  been  all  the  evening  in  the  store :  diat  negroes 
had  been  there :  that  he  did  not  see  Captain  Huguenin's  man, 
Charles,  there :  that  no  spirits  had  been  sold  that  night :  that  he 
was  present  when  Huguenin  and  Dupont  came :  that  the  defend- 
ant, when  charged  by  Huguenin  with  selling  spirits  to  Charles, 
denied  it — The  jury  were  instructed,  that  the  5th  section  of  the 
act  of  1834,  from  its  words,  applied  to  cases  under  the  act  <rf 
1817 ;  and  that  therefore  the  rule  of  evidence  established  by  it 
could  not  apply  to  this  case.  It  is  strange,  however,  that  the  de- 
fendant should  except  to  a  part  of  the  charge,  (as  this  manifestly 
was,)  in  his  favor.  I  thought  that,  notwithstanding  the  act  of 
1834,  as  to  vendors,  was  a  repeal  of  the  penal  provisions  of  the 
act  of  1817,  that  yet  the  rule  of  evidence  established  by  that  act, 
(which  requires  the  defendant  to  produce  and  prove  the  written 
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permission  of  the  owner  or  employer,  to  deal,  trade,  or  traffic,) 
remained  in  force,  and  applied  to  this  case.  I  said  to  the  jury,  in 
the  course  of  my  observations  on  the  evidence,  that  when  a  man 
was  charged  with  a  crime  and  did  not  deny  it,  we  should  be 
usually  led  to  conclude  that  he  was  guilty;  on  the  principle  of 
the  old  adage,  '^  silence  gives  consent." — The  evidence  was  fiiirly 
summed  up,  and  submitted  to  the  jury,  who  very  properly  con- 
victed the  defendant" 

The  defendant  now  moves  for  a  new  trial  on  the  following 
grounds :  1.  That  his  honor,  the  presiding  judge,  charged,  that 
the  5th  section  of  the  act  of  1834,  entitled  ^  An  act  to  amend  the 
laws  in  relation  to  slaves  and  free  persons  of  color,"  making  the 
evidence  of  a  negro  being  seen  to  go  into  a  store  without  an  arti- 
cle, and  to  come  out  with  an  article^  sufficient  to  convict  a  defend- 
ant of  trading,  &c.  did  not  apply  to  the  oflence  for  which  the 
defendant  was  indicted  in  this  case.    2.  That  his  honor  charged, 
that  the  clause  in  the  act  of  1817,  as  to  the  evidence  of  a  ticket, 
&c«  did  apply  to  this  case.    3.  That  his  honor  charged,  that 
generally  in  law,  when  one  is  charged  with  having  committed  an 
offence,  and  he  fails  to  deny  it,  the  old  saying  of  ''  silence  gives 
consent,"  loould  apply,    4.  That  penal  statutes  are  to  be  construed 
strictly,  and  that  the  act  of  1834  makes  it  sufficient  evidence  to 
coDTict,  that  a  slave  be  seen  entering  **  a  shop^  store,  or  house!' 
used  for  trading,  without  an  article,  and  returning  with  it ;  but 
that  the  evidence  in  this  case  was  only  that  the  slave  was  seen 
entering  a  **  yard,"  and  the  witnesses  expressly  testified,  that  they 
did  not  see  him  enter  either  shop,  store,  or  house,  yet  his  honor 
charged  the  jury  that  the  evidence  was  sufficient,  under  that  act, 
to  convict  the  defendant    5.  That  the  verdict  is  contrary  to  law 
and  the  evidence. 

CuBiA,  per  ONball,  J.  In  this  case,  we  perceive  no  error  in 
the  legal  instructions  given  to  the  jury.  The  &cts  well  war- 
ranted the  verdict. 

The  motion  is  dismissed. 

GAiTFr,  Etahs  and  Butler,  Justices,  concurred.   Richaedsov, 
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J.  was  absent  'from  indisposition.    Eahia,  J.  was  absent  at  the 
argument^  but  concurred  in  the  judgment 

McCarthy f  for  the  motion. 
SoKcUor  Edwardsj  contra. 


The  State  v.  Michael  (yComnai. 

Under  our  acts  of  1721,  (P.  L.  116,)  and  1785.  (P.  L^  870,)  an  execotioB 
issuing  out  of  the  Court  of  Common  Pleas  of  any  district,  creates  a  lien 
upon  the  personal  property  of  the  defendant,  throughout  the  staiet  from 
the  time  of  its  lodgment  in  the  sheriff's  office ;  and  is  not  confined  to 
property  in  the  district  in  which  the  execution  is  lodged.-— [S.  P.  Wood- 
ward v.  Hill,  3  M'Cord.  Rep.  241.] 

Before  O'NEALL,  /.,  at  Beaufort,  Sprii^  Term,  1838. 

This  was  a  motion  for  a  new  trial.  The  report  of  the  case,  by 
his  honor,  the  presiding  judge,  is  as  follows :  ^  The  defendant  was 
indicted  for  an  assault  committed  on  the  person  of  a  Mr.  Bams, 
the  deputy  sheriff.  The  assault  was  fully  proved:  it  was  at* 
tempted  to  be  justified  on  the  ground  that  the  defendant  was  in 
possession  of  some  shingles,  which  the  deputy  was  about  unlaw- 
fully removing.  The  proof  was,  that  five  or  six  executions  were 
in  the  hands  of  the  sheriff's  deputy,  in  the  town  of  Beaufort, 
against  one  James  Maloney,  of  Colleton  district:  his  flat,  loaded 
with  shingles,  and  consigned  to  the  defendant,  came  down ;  and 
while  the  shingles  were  unloading,  the  deputy  told  the  defendant, 
if  he  had  not  paid  for  the  shingles,  not  to  do  so.  Subsequently, 
the  deputy  seized  upon  the  shingles,  and  was  about  to  remove 
them,  when  the  defendant,  with  a  club  and  brickbats,  resisted 
him.  The  defendant  in,  striking  distance,  drew  a  cldb  over  the 
deputy  to  strike  him.    Maloney  proved  that  the  shingles  were 
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made  in  Colleton  district :  about  a  month  before  they  were  sent 
to  Beaufort,  they  were  sold  and  delivered  to  the  defendant  The 
executions  were  lodged  in  the  sheriff's  office  of  Beaufort  anterior 
to  the  alleged  sale. — I  instructed  the  jury,  that  an  execution 
lodged  in  the  sheriff's  office  of  Beaufort,  bound  the  defendant's 
goods  in  Colleton.  This  I  think  the  necessary  result  of  the  acts 
of  the  general  assembly.  The  first  is  the  act  of  1721,  P.  L.  sec. 
85,  p.  1 16,  by  which  it  was  provided,  **  that  an  execution  on  a  judg- 
ment obtained  in  any  court  of  the  state,  shall  run  and  be  directed 
into  all  the  counties  and  precincts  of  the  province,  and  be  return- 
able into  the  same  whence  it  was  issued."  The  next  act  is 
that  of  1785,  commonly  called  the  **  county  court  act,"  (the  last 
paragraph  of  the  d7th  section,  P.  L.  379,)  by  which  it  is  provided, 
that  ^  no  writ  of  fieri  facias  or  other  execution,  shall  bind  the 
property  of  the  estate  real  and  personal,  against  which  such  writ 
is  sued  forth  ;  but  firom  the  time  that  such  writ  shall  be  delivered 
to  the  sheriff  or  other  officer  to  be  executed^  and  such  sheriff  or 
other  officer  shall,  upon  the  receipt  of  such  writ,  indorse  upon 
the  back  of  the  same  the  day  of  the  month  and  year  when  he  re- 
ceived the  same ;  and  if  two  or  more  such  writs  should  be  deliv- 
ered against  the  same  person,  that  which  was  first  delivered  shall 
be  first  satisfied."  This  last  act  has  given  rise  to  our  doctrine  of 
leins  of  executions,  and  it  is  plain  from  it  that  the  execution  binds 
frpm  its  lodgment,  <the  property  of  the  defendant,  against  which  it 
is  issued.  The  execution,  according  to  the  act  of  1721,  runs 
into  all  the  districts  of  the  state,  and  it  is  of  course  issued  against 
the  defendant's  property  in  each  and  all  of  them." 

The  defendant  now  moves  this  court  for  a  new  trial,  on  the 
following  ground :  ^  Because,  his  honor  charged  the  jury,  that  a 
fieri  facias,  lodged  in  the  sheriff's  office  of  Beaufort  district,  bound 
the  property  of  the  party  against  whom  it  was  issued  in  all  other 
districts,  although  not  entered  in  the  offices  of  those  districts." 

CusiA,  per  O^Nball,  J.  This  court  concurs  in  the  point  of 
law  ruled  by  the  judge  below.  His  judgment  has  the  sanction 
of  the  case  of  Woodward  v.  Hill,  3  M'Cord.  Rep.  241. 

The  motion  is  dismissed. 
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EvAHB  and  Butlbk,  Justices,  concurred.  Richabimon,  J.  ab- 
sent from  indisposition.  Earlb,  J.  absent  at  the  hearing,  but 
concurred  in  the  judgment 

E.  4*  ^-  Rhett^  for  the  motion. 
Solicitor  Edwards^  contra. 


The  State  v.  Albert  Cordbs. 

Indictment  under  the  act  of  1836,  (Acts,  p.  60,)  for  harboring  one  F.  C. 
Lenderman,  a  deserted  seaman.  By  the  shipping  articles  of  the  Bremen 
barque  Elisabeth,  Lenderman  bound  himself  "to  go  in  her  as  a  seaman, 
from  Bremen  to  BdUimore^  and  from  Baltimore  back  again  to  Bremen, 
or  any  other  place  where  our  destiny  may  be,  or  the  further  voyages 
may  go ;"  and  that  **  he  would  not  leave  the  ship  out  of  the  country 
(from  home),  nor  demand  his  discharge,  nor  his  wages  that  have  not 
been  received  from  a  foreign  tribunal"  Held,  that  by  the  articles,  the 
vessel,  after  reaching  her  port  of  destination,  might  proceed  to  other 
ports  before  her  return  to  Bremen ;  and  that  her  coming  from  Baltimore 
to  Charleston  did  not  constitute  such  an  unreasonable  lengthening,  either 
of  the  principal  voyage  contemplated,  or  its  dui^ticm,  as  to  render  the 
contract  void,  or  entitle  the  seamen  to  be  discharged  from  the  vesseL — 
The  seaman,  Lenderman,  being  still  bound  to  the  vessel,  and  the  defend- 
ant having  been  found  guilty  of  harbiuing  him  while  he  deserted  from 
the  ship,  the  court  refused  to  grant  a  new  trial ;  two  juries  having  found 
the  defendant  guilty  on  the  evidence. 

Tms  case  came  up  on  an  appeal  from  the  City  Court  It 
was  tried  before  his  honor,  the  recorder,  (Jacob  Axson,  Esq.)  at 
April  term,  1888.  The  report  of  the  recorder  is  as  follows : 
^  This  was  an  indictment  against  the  defendant,  under  the  act  of 
1836,  for  harboring  an  articled  seaman,  F.  C.  Lenderman.  This 
was  a  second  trial  of  this  case,  and  all  the  evidence  repealed  to 
the  court  on  the  first  trial  was  by  consent,  received  in  this.  That 
testimony  was  in  substance  as  follows:  ^ Lewis  Trappman, 
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sworn — testified  that  the  articles  produced  to  him  are  the  ship- 
ping articles  of  the  Bremen  barque  Elizabeth :  they  were  deposit- 
ed as  such  with  him  in  his  official  capacity  as  Consul  of  Bremen : 
they  are  certified  as  having  been  executed  in  Bremen :  don't 
know  the  signatures :  knows  nothing  of  the  paper,  but  that  it 
came  out  with  that  ship,  and  was  deposited  in  his  office :  knows 
the  captain  personally:  don't  know  the  sailors:  the  names  of 
Lenderman  and  Stenkin  are  there.  [Mr.  Thompson  objected  to 
the  receiving  the  articles  in  evidence,  not  having  been  sufficiently 
proved.  I  overruled  the  objection,  and  permitted  the  articles  to 
go  to  the  jury.]  C.  P.  L.  Westendorff,  sworn — ^gave  the  follow- 
ing translation  of  the  parts  material  to  the  case :  1st  article — "^  to 
go  frdm  Bremen  to  Baltimore,  and  from  Baltimore  back  again  to 
this  place,  (Bremen)  or  any  other  place  where  our  destiny  may 
be,  or  the  further  voyages  may  go."  Article  5th,  part  1st, — ^the 
seamen  bind  themselves  that  *^  they  wUl  not  leave  the  ship  out  of 
the  country,  (from  home)  nor  demand  our  discharge  nor  our 
wages  that  have  not  been  received  from  a  foreign  tribunal." — 
John  Meyer,  sworn — ^testified  that  on  29th  March  last,  he  was  at 
the  theatre :  that  Edward  Wood,  the  constable,  and  the  captain 
of  die  Elizabeth  called  on  him,  to  assist  in  looking  for  his  seamen : 
witness  asked  if  they  had  a  warrant :  they  said  yes :  they  to- 
gether went  to  Cordes'  (defendant's)  house  in  King-street :  wit- 
ness got  upon  the  gate :  staid  there  some  time :  heard  diflferent 
voices  in  the  house :  called  to  the  captain,  and  told  him  he  believ- 
ed his  seamen  were  there :  came  down  and  knocked  at  the  door : 
some  time  before  the  door  was  open  :  the  door  was  opened  by 
Mrs.  Cordes :  believes  it  to  be  her :  told  her  what  they  came  for : 
she  said  they  had  no  business  there :  he  said  he  had  a  warrant 
for  two  sailors,  naming  them,  to  wit,  Lenderman  and  Stenkin — 
the  captain  named  them  to  Mrs.  Cordes.  Cordes,  the  defendant, 
came  down  stairs  and  asked  what  was  the  matter :  told  him  they 
came  to  search  for  the  seamen,  naming  them :  he  (Cordes)  replied, 
if  he  had  not  heard  two  days  {»^vious  that  the  warrant  was  out 
for  them,  they  would  have  found  them  there,  but  he  had  taken 
damned  good  care  that  they  should  not  get  them :  concluded  to 
search,  but  they  could  not  find  them :  the  captain  repeated  the 
Vol.  L— 20 
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names  of  the  seamen  several  times  in  the  presence  of  Cordes. — 
On  his  cross-examination,  was  asked  for  the  warrant  under  which 
he  acted,  which  was  produced.  He  said  an  action  was  brought 
against  him  for  trespass  for  entering  Cordes'  house :  he  (witness) 
advised  this  prosecution  against  Cordes :  did  so  that  very  night, 
before  he  heard  of  any  action  to  be  brought  against  him.  He 
says  Cordes  keeps  boarders,  can't  say  they  are  sailors :  have  that 
appearance :  Cordes  is  a  baker  by  trade.  Upon  being  asked  if 
he  knew  any  thing  against  defendant's  character,  he  said  that  Mr. 
Smith,  late  attorney  general,  did  not  like  him ;  he  prosecuted  him 
for  beating  his  goat.  Witness  did  not  ask  Cordes  if  he  had  con- 
cealed these  persons;  the  captain  did,  to  which  Cordes  made  the 
reply  above  stated,  that  he  had  taken  care  they  should  not  find 
them.  Does  not  know  that  Lenderman  or  Stenkin  belonged  to 
the  Elizabeth,  or  deserted  from  her ;  knows  nothing  about  them. 
He  said  Cordes  was  much  irritated ;  abused  them  very  much,  un» 
til  he  threatened  to  put  him  in  the  guard  house  if  he  did  not  desist 
Witness  himself  was  a  little  irritated  at  last.  Defendant  would 
not  let  them  read  the  warrant  to  him.  Cordes  spoke  alternately 
in  English  and  Dutch ;  he  was  not  in  a  very  violent  passion  when 
he  said  he  had  taken  damned  good  care  they  should  not  find  them. 
Cordes  admitted  that  he  had  heard  the  seamen  had  run  away. 
In  reply,  he  said  Cordes  lives  in  King-street,  in  the  corporate 
limits.  Cordes  spoke  in  Dutch  when  he  first  came  down  stairs. 
The  captain  mentioned  the  names  of  all  the  men  three  or  four 
times :  Cordes  admitted  that  he  had  heard  these  men  had  run 
away. — Defence.  Albert  C.  Curtis,  sworn — testified  he  lives  in 
Cordes'  house :  hires  a  shop  in  froDt,  and  boards  with  him :  knows 
Lenderman :  has  seen  him  at  Cordes'  house.  Lenderman  was 
an  acquaintance  of  Cordes'  in  the  old  country :  were  neighbors 
there :  came  to  Cordes  to  brmg  accounts  from  his  family :  came 
always  openly,  never  secretly :  never  knew  of  any  seamen  se- 
creted in  Cordes'  house  by  day  or  by  night  Recollects  the  night 
Meyer  and  the  captain  came  to  Cordes' :  was  present  the  greater 
part  of  the  time  they  were  there :  did  not  hear  Cordes  admit  that 
any  seamen  of  the  Elizabeth  were  harbored  in  his  house.  The 
constable  asked  Mr.  Cordes  if  any  sailors  were  in  his  house  :  he 
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said  not:  has  seen  several  seamen  there*  but  does  not  know  if  they 
belcmged  to  the  Elizabeth :  they  came  generally  about  7  o'clock, 
and  went  away  about  10:  they  came  to  see  him:  they  were 
countrymen :  hd  heard  that  the  seamen  of  the  Elizabeth  had  run 
away :  never  saw  Lenderman  in  the  house  after  that — On  his 
cross-examination,  he  said  he  is  a  cousin  of  Cordes,  resides  there 
firee  of  expense,  but  sometimes  assists  him  in  his  business.    Wit- 
ness knew  that  Lenderman  belonged  to  the  Elizabeth :  was  not 
present  when  Cordes  came  down  stairs :  the  conversation  with 
Mrs.  Cordes  was  in  German :  saw  Lenderman  at  Cordes'  four  or 
five  times:  did.  not  see  him  there  the  day  the  constable  came 
there :  it  was  four  or  five  days  before  that :  never  saw  Lenders- 
man  at  Cordes'  after  he  heard  of  his  being  a  runaway,  until  the 
vessel  was  gone :  saw  him  there  ft^quently  afterwards :  never 
saw  Lenderman  there  in  the  mornings,  except  on  Sundays,  and 
then  he  came  at  daylight :  when  he  saw  him  there  early  in  the 
morning,  it  was  in  the  room  of  Cordes,  down  stairs,  his  wife  being 
there  with  them :  never  saw  Lenderman  there  after  10  o'clock  at 
xiight :  never  heard  Cordes  say  that  he  knew  the  seamen  had  de- 
serted.— ^J.  C.  Blum,  sworn — ^testified  he  knows  defendant :  has 
been  deah'ng  with  him  fer  five  years :  he  is  a  baker :  he  is  a  very 
correct,  honest  man :  a  man  of  irreproachable  character."    In 
addition,  F.  C.  Lenderman,  the  seaman  said  to  have  been  harbor- 
ed, was  adduced  on  the  part  of  the  state.    He  proved  his  signa- 
ture to  the  articles :  on  his  cross-examination,  said  he  had  been  at 
Cordes*  house :  was  never  there  secretly :  never  was  concealed 
by  Cordes :  never  told  Cordes  he  had  run  away  from  the  vessel : 
never  was  concealed  in  any  out-house  or  elsewhere.    In  reply, 
said  can't  say  how  often  he  was  at  Cordes' :  many  times  "when 
the  vessel  was  at  the  wharf,  before  he  ran  away :  knows  nothing 
about  the  constable  going  there  :  heard  when  he  came  firom  the 
country,  that  there  was  a  warrant  against  him :  the  very  day  he 
ran  away,  he  went  into  the  country :  when  the  vessel  was  gone, 
came  to  town,  and  boarded  at  Cordes' :  never  went  to  Cordes* 
after  he  quit  the  vessel  and  before  he  went  into  the  country :  went 
into  the  country  immediately :  heard  in  a  shop  on  the  neck  that 
the  vessel  was  gone.    In  reply  to  a  questi<m  put  by  Mr.  Thomp- 
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son,  he  said  Cordes  never  encouraged  him  to  quit  the  vessel,  or 
concealed  him  in  any  veay.  Here  the  testimony  closed.  I  charged 
the  jury,  that  in  order  to  convict  the  defendant,  it  must  appear 
that  Lenderman  was  an  articled  seaman ;  had  deserted,  and  had 
been  harbored  by  the  defendant  I  charged  that  the  articles  were 
the  contract  between  the  captain  and  the  mariner :  if  violated  by 
the  mariner  he  was  liable  to  be  punished :  if  by  the  captain  the 
mariner  was  absolved  from  all  obligations  under  them.  That  co* 
ming  to  Charleston  was  not  authorised  by  the  terms  of  the  articles, 
and  could  not  be  justified  under  the  general  terms,  unless  it  was 
proved  that  it  was  rendered  necessary  by  stress  of  weather,  or 
other  necessity,  or  that  it  was  usual  or  indispensable  to  the  stipula- 
ted voyage.  My  opinion  was,  and  I  so  expressed  it  to  the  jury, 
that  coming  to  Charleston  was  a  violation  of  the  articles,  which 
entitled  Lenderman  to  his  discharge,  and  that  the  defendant  was 
entitled  to  an  acquittal.  The  jury  found  the  defendant  guilty,  and 
he  now  moves  this  Court  for  a  new  trial  on  the  following  grounds. 
1.  Because  it  is  submitted,  his  honor,  the  Recorder,  correctly 
charged  the  jury,  that  Lenderman,  the  sailor  alleged  to  have  been 
harbored,  was  not  legally  bound  by  his  articles  to  the  barque  Eli- 
zabeth, and  consequently  the  legal  ofl^nce  charged  in  the  indict- 
ment could  not  have  been  completed,  and  the  verdict  in  this  res- 
pect was  against  law.  2.  Because  independent  of  the  fact  that  no 
contract  was  proved  to  exist,  binding  die  seaman  to  the  barque 
Elizabeth  in  Charleston,  as  an  articled  seaman  at  the  time  of  the 
alleged  harboring,  there  was  no  evidence  to  prove  the  harboring; 
but  on  the  contrary,  the  witness  for  the  prosecution  (the  man  al- 
leged to  have  been  harbored)  expressly  swore  he  was  neither  har- 
bored nor  concealed  by  the  defendant,  and  the  defendant  submits 
that  the  verdict  in  this  respect  was  palpably  against  evidence.  3. 
Because  it  is  submitted  the  verdict  was  against  the  settled  law  and 
the  plain  evidence  in  the  case. 

Curia,  per  Evans,  J.  I  think  it  very  clear  the  articles  contem- 
plated, that  the  vessel  after  reaching  her  port  of  destination  might 
proceed  to  other  ports  before  her  return  to  Bremen,  and  there  is 
nothing  in  the  law  regulating  those  contracts,  which  prohibits  such 
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agreements.  Sailors  are  in  general  ignorant,  and  easily  beguiled 
and  defrauded;  and  hence,  in  order  to  prevent  the  impositions  too 
often  practised  upon  their  ignorance  and  defenceless  condition,  the 
laws,  both  of  England  and  the  United  States,  have  gone  very  far 
to  relieve  them  from  these  contracts,  where  anv  unreasonable  con- 
struction  is  attempted  to  be  put  on  general  terms  used  in  the  arti- 
cles. If  the  captain  of  the  Elizabeth,  after  reaching  Baltimore,  in- 
stead of  returning  to  Bremen,  had  taken  in  a  new  freight  for  the 
South  Sea  Islands,  for  China,  or  Archangel,  or  any  other  distant 
port  obviously  not  within  the  contemplation  of  the  parties  when 
the  articles  were  signed,  it  would  have  been  a  breach  of  the  con- 
tract by  the  captain,  which  would  have  discharged  the  sailors,  and 
in  such  case  Lenderman  would  not  have  been  a  deserter.  But  I 
apprehend  the  coming  from  Baltimore  to  Charleston,  is  not  such  an 
unreasonable  lengthening  either  of  the  voyage  itself  or  its  duration, 
as  will  authorise  this  court  to  pronounce  the  contract  void  for  this 
reason.  As  to  the  second  ground,  whether  the  testimony  was  suf- 
ficient to  convict  the  defendant  of  harboring,  I  have  no  remark  to 
make,  except  that  two  juries  have  successively  found  the  defen- 
dant guilty  on  the  evidence,  and  we  are  not  disposed  to  interfere 
by  granting  a  new  trial. 

The  motion  is  therefore  dismissed. 

O^BALL  and  Butler,  Justices,  concurred.    Earle,  J.  absent 
at  the  hearing,  but  concurred  in  the  judgment. 

Thompson  for  the  motion. 
AUoTTiey  Chneral,  contra. 
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The  State  ex  relatione  David  TamBSDALB  v.  Town  Cgdhcii*  of 

MoULTRIEVILIjE. 

In  the  act  incorporating  the  village  of  MoultheriUey  the  power  of  maldiig 
bye-lawB  is  conferred  on  the  Town  Council;  The  act  further  provides 
''that  the  said  Town  Council  may  affix  fines  for  offences  against  their 
bye-laws,  and  appropriate  the  same  to  the  public  uses  of  the  island;  but 
no  fine  shall  exceed  twenty  pounds  sterling  for  any  one  offence:  which  fines, 
where  they  exceed  &ve  pounds  sterling,  may  be  recovered  in  the  Court  oi 
Common  Pleas  in  Charleston,  and  when  under  the  sum  of  J^  before  the 
Intendant  and  Wardens,  or  any  two  of  them." 

An  Ordinance  of  the  Town  Council  provides  **that  fi^m  and  after  the  passing 
of  this  ordinance,  it  shall  not  be  lawful  for  any  person,  or  persons,  at  ai^ 
time  to  cut  down  and  make  use  of  the  cedars,  or  other  trees,  on  the  east 
end  of  the  island,  known  as  the  "myrtles,"  for  posts,  ship  timber,  or  for 
any  other  purposes  whatsoever,  except  for  fascines  to  resist  the  encroach- 
ment of  the  sea :  any  person,  or  persons,  offending  in  the  same  shaD  for- 
feit  and  pay  for  each  and  every  offence,  to  the  use  of  the  corporation,  the 
sum  of  $5,  to  be  recovered  before  the  Intendant  and  Wardens." 

The  relator  in  one  proceeding  before  the  Intendant  and  a  Warden,  and  by 
one  judgment,  had  been  convicted  of  forty  difiR^rent  offences  under  this  or. 
dinance,  and  fined  $5  for  each  offence,  making  an  aggregate  of  8200;  each 
offence  being  supposed  to  consist  in  each  tree  by  him  cut  down. 

The  specification  of  the  relators  offence,  was  *^at  he  cut  down  at  various 
times,  a  cedar  tree,  and  did  from  time  to  time  continue  cutting  down  the 
same,  until  he  committed  one  hundred  violations  of  the  ordinance  afore- 
said, by  cutting  down  one  hundred  trees :"  Held  insufficient  in  not  setting 
out  that  the  relator  "made  use  of  the  cedars"  by  him  cut  down,  as  the  o^ 
fence  under  the  ordinance  does  not  consist  merely  in  cutting  down,  bat  in 
cutting  down  and  making  use  of  the  trees. 

The  matter,  as  charged  in  this  specification,  amounts  to  no  more  than  a 
single  offence^  for  it  may  well  be  that  every  tree  cut  down  by  the  relator, 
of  which  he  stood  convicted,  were  cut  on  one  day,  and  under  the  ordin- 
ance the  cutting  down  more  trees  than  one,  <U  one  timcj  would  be  but  one 
offence. 

Under  the  act  of  incorporation  above  referred  to,  the  Town  Council  had  no 
power  by  one  judgment  to  fine  for  more  than  £6.  This  is  limited  by  the 
act,  and  according  to  its  very  words,  "where  the  fines  exceed  j£5,  they 
are  to  be  recovered  in  the  Court  of  Common  Pleas  for  Charleston."  In 
this  case,  the  fines  imposed  and  about  to  be  collected  under  the  warrant 
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of  the  Town  CoancO,  are  far  beyond  the  sum  thus  limited.  It  will  not  do 
to  say  they  are  for  separate  oflTences.  They  are  imposed  at  one  sitting, 
andibr  ofiences  anterior^  it»  and  thus  make  an  aggregate  of  fines  in- 
curred hy  the  party  beyond  £5,  and  one,  therefore,  according  to  the  char- 
ter, to  be  sued  for  and  collected  in  another  jurisdiction.  Prohibition  or- 
dered. 


Before  EARLE,  /.,  at  Charleston^  May  Term,  1836. 

This  case  came  up  on  a  motion  for  a  prohibition  made  before 
his  honor,  Judge  Earle,  whose  report  of  the  case  is  as  follows: — 
"This  was  a  suggestion  for  a  prohibition  to  restrain  the  respondents 
from  collecting  certain  fines  which  they  had  imposed  on  the'  rela- 
tor, for  alleged  violations  of  the  by-laws  and  regulations  of  the 
Town  Council.  The  ofiences  consisted  in  cutting  down  cedar 
trees  for  posts,  at  a  place  called  the  Myrtles,  on  Sullivan's  Island; 
and  he  was  charged  in  the  written  specification  made  out  at  the 
trial,  '^with  having  cut  down  a  cedar  tree  at  various  times,  and 
continued  so  to  do  from  time  to  time,  until  he  committed  one  hun- 
dred violations  of  the  ordinance,  by  cutting  down  one  hundred  ce» 
dar  trees."  The  relator  appeared  by  counsel  before  the  tribunal 
prescribed  by  the  charter  for  the  trial  of  such  ofiences ;  and  the 
trial  proceeded.  The  relator  was  convicted  on  evidence,  of  hav- 
ing violated  the  ordinance  referred  to,  forty  different  times,  and 
for  each  ofience  was  fined  five  dollars;  and  an  execution  was 
awarded,  directing  the  marshal  to  collect  each  fine  from  the  rela- 
tor: and  the  question  seemed  to  be  on  the  jurisdiction  of  the  Coun- 
cil to  hear  and  determine  this  prosecution.  The  ordinance,  as  I 
construe  it,  provides  a  penalty  of  five  dollars  for  each  tree  cut 
down;  each  constitutes  a  separate  oSeuce :  and  the  jurisdiction 
is  not  ousted  because  the  defendant  cut  so  many  as  to  make  a  large 
aggregate  of  penalties.  Nor  did  it  seem  to  me  to  be  irregular,  or 
to  deprive  them  of  jurisdiction,  to  include  them  in  the  same  pro^ 
ceeding  or  prosecution.  The  insufficiency  of  the  specification  on 
which  the  trial  was  had,  did  not  appear  to  be  a  ground  for  prohibi- 
tion.   And  the  motion  for  the  writ  was  refused." 

The  relator  appealed  firom  the  decision  of  the  Court  below,  and 
now  moved  to  have  the  same  reversed  and  that  a  prohibition  issue. 
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on  the  ground,  That  the  facts  stated  by  the  relator  in  his  sugges- 
tion were  such  as  to  entitle  him  to  a  writ  of  prohibition,  and  that 
the  demurrer  admitted  those  facts. 

Curia,  per  C^Neall,  J.  In  the  act  incorporating  the  village  of 
Moultrieville,  the  power  of  making  by-laws  is  conferred  on  the 
Town  Council,  "And  the  said  Town  Council,"  (in  the  language  of 
the  act,)  "may  affix  fines  for  offences  against  their  by-laws  and  ap- 
propriate the  same  to  the  public  uses  of  the  Island;  but  no  fine  shall 
exceed  twenty  pounds  sterling  for  any  one  offence — which  fines, 
where  they  exceed  five  pounds  sterling,  may  be  recovered  in  the 
Court  of  Common  Pleas  in  Charleston,  and  where  under  the  sum  of 
five  pounds,  before  the  Intendant  and  Wardens,  or  any  two  of 
them.** 
f  The  ordinance  under  which  the  relator  has  been  fined,  is  in  the 
following  words,  "That  from  and  after  the  passing  of  this  ordin- 
ance, it  shall  not  be  lawfiil  for  any  person,  or  persons,  at  any  time 
to  cut  down  and  make  use  of  the  cedars,  or  other  trees,  on  the 
east  end  of  the  island,  known  as  the  Myrtles,  for  posts,  ship  timber, 
or  for  any  other  purposes  whatsoever,  except  for  fascines  to  resist 
the  encroachment  of  the  sea.  Any  person,  or  persons,  ofiending 
in  the  same,  shall  forfeit  and  pay  for  each  and  every  oflfence,  to  the 
use  of  the  corporation,  the  sum  of  $5,  to  be  recovered  before  the 
Intendant  and  Wardens,  or  any  two  of  them." 

The  relator,  in  one  proceeding  and  by  one  judgment,  has  been 
convicted  of  forty  difi[erent  offences  under  this  ordinance,  and  fined 
five  dollars  for  each  offence,  making  an  aggregate  of  8200.  The 
"each  offence,"  of  which  he  has  been  convicted  and  for  which  he 
has  been  fined,  consists  in  each  tree  by  him  cut  down.  Looking 
to  the  ordinance,  the  of!ence  we  find  is  defined  to  be,  "to  cut  down 
at  any  time  and  make  use  of  the  cedars  on  the  east  end  of  this  is- 
land, known  as  the  myrtles."  The  specification  of  the  relators  of- 
fence, is  that  he  "cut  down"  at  various  times  a  cedar  tree,  and  did 
from  time  to  time  continue  cutting  down  the  same,  until  he  com- 
mitted one  hundred  violations  of  the  ordinance  aforesaid,  by  cutting 
down  one  hundred  trees.  To  say  nothing  about  this  specification, 
nut  setting  out  that  the  relator  "made  use  of  the  cedars"  by  him 
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cut  down,  which  would  have  been  a  fatal  objection  to  an  indict- 
ment. I  am  satisfied  that  this  is  really  as  charged,  but  a  single  of- 
fence. It  is  a  trespass  with  a  continuando,  which  is  in  law  but  one 
ofience..  For  it  may  well  be  that  every  tree  cut  down  by  the  re- 
lator, of  which  he  stands  convicted,  were  cut  on  one  day.  Ac- 
cording to  the  ordinance,  the  cutting  of  more  trees  than  one,  at 
one  time,  would  be  but  one  ofience.  It  seems  to  me,  therefore, 
that  the  Town  Council  exceeded  their  powers,  in  convicting  under 
this  charge,  for  forty  offences.  Independent  of  this  view  it  is 
plain  that  they  had  no  power,  by  one  judgment,  to  fine  for  more 
than  £5.  This  is  limited  by  the  act  of  incorporatipn.  Indeed, 
according  to  its  words,  "where  the  fijnes  exceed  £5,  they  are  to 
be  recovered  in  the  Court  of  Common  Pleas  for  Charleston.  In 
this  case,  the  fines  imposed  and  about  to  be  collected  under  the 
warrant  of  the  Town  Council,  are  far  beyond  the  sum  thus  limited^ 
It  will  not  do  to  say  they  are  for  separate  offences.  They  are  imW 
posed  at  one  sitting,  and  for  offences  anterior  to  it,  and  thus  make 
an  aggregate  of  fines  incurred  by  the  party  beyond  £5,  and  are, 
therefore,  according  to  the  charter,  to  be  sued  for  and  collected  in 
another  jurisdiction. 

The  motion,  therefore,  to  reverse  the  decision  below  and  for  the 
writ  of  prohibition,  is  granted. 

Gantt,  Evans  and  Butler,  Justices,  concurred.     Richabdson, 
J.,  absent  from  indisposition.    Earle,  J.,  absent. 

MCrady^  for  the  motion. 
Wiban,  contra. 
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Jaxe  Patton,  Adm'x.,  and  A.  Kennedy  and  J.  Foster,  Adm'rs.  of 
Wm.  Patton,  deceased,  t).  John  Magrath  and  J.  P.  Brooks. 

In  an  action  of  assumpsit^  the  declaration  counted  upon  a  joint  contract 
hy  the  defendants,  to  carry  14  bales  of  cotton  for  freight  from  Hamburg  to 
Charleston,  in  the  steamboat  Augusta,  of  which  the  defendant  Magrath 
was  owner,  and  the  other  defendant  Brooks,  master ;  and  alleged  a  loss  of 
the  cotton  by  negligence.  The  evidence  of  the  contract  was  a  bill  of  Lu 
ding  for  the  cotton  shipped  on  board  the  Augusta,  signed  by  the  defendant 
Brooks,  the  master  only.  Held  that  the  contract  was  several  and  not 
joint,  and  that  the  defendants  were  improperly  joined.  New  trial  ordered 
and  that  at  the  hearing  of  the  case  below,  the  plainti&  would  be  obliged 
to  be  nonsuited. 

Vrhe  master  of  a  vessel  as  well  as  the  cwTier^  is  liable  to  the  merchant*  or 
'  shipper  of  goods,  for  damages,  in  case  of  injury  to  the  goods  or  their  loss. 
But  their  liability  is  several  and  dislmcU  The  master  is  liable  precisely 
to  the  same  extent  and  in  the  same  form  of  action,  as  the  owner;  but  he 
is  liable  in  a  different  character  and  on  a  different  ground.  Where  he  has 
no  property  in  the  vessel  and  has  only  the  conduct  and  management,  he 
is  the  confidential  servant  or  agent  of  the  owners.  They  are  bound  by 
his  contracts,  by  reason  of  their  employment  of  the  ship  and  of  the  profit 
which  they  derive  from  it,  l^y  the  receipt  of  the  freight  money.  The  mas- 
ter is  also  liable  on  his  own  contract  for  the  transportation  of  the  goods, 
and  by  virtue  of  his  taking  charge  of  them  for  that  purpose.  The  liabili- 
ty of  the  ovmers  is  implied  by  law,  from  the  nature  of  the  employment,  on 
the  ground  of  public  pohcy.  The  liability  of  the  master  seems  rather  to 
be  by  express  undertaking,  and  although  he  is  not  owner  and  receives  no 
part  of  the  freight,  yet,  on  the  same  ground  of  public  policy  and  in  &vor 
of  commerc^/he  is  made  personally  responsible  on  his  undertaking,  even 
where  the  owners  are  known,  which  is  thus  far  a  departure  from  the  gen- 
eral law  of  principal  and  agent. 

In  an  action  on  the  case  against  several  joint  defendants,  the  plaintiff  may, 
it  seemsy  recover,  on  proof  of  a  sufficient  cause  of  action  against  on«,  and 
the  joinder  of  too  many  defendants  furnishes  no  objection  to  such  action, 
or  a  recovery.  Bnt  the  rule  is  otherwise  in  assumpsit,  and  is  perhaps 
questionable  when  applied  to  an  action  on  the  case  ex  quasi  contracttu 
The  case  of  Govett  v.  Radndige  et  al.,  3  East.  63,  and  the  subsequent  cases 
on  this  subject  commented  on  by  the  court  The  result  of  the  later  au- 
thorities would  seem  to  shew,  that  in  actions  on  the  case  ex  quasi  cofUrac- 
tu^  as  well  as  of  assumpsit,  against  several  defendants,  the  plaintiff  must 
shew  a  joint  liabihty  of  all,  or  he  will  fail. 
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In  this  action,  whether  the  declaration  be  considered  as  strictly  a  declar- 
ation in  assumpntf  or  as  a  declaration  in  case  ex  quasi  contractu^  the  gen- 
eral and  well  settled  rules  of  pleading  and  evidence  will  apply.  The 
plaintiff  must  sue  all  the  joint  contracting  parties,  or  the  defendants  may 
plead  in  abatement  He  must  sue  in  the  same  action  only  the  joint  con- 
tracting parties,  or  he  will  &il  at  the  tiiaL 

Although  the  master  and  owner  of  a  vessel  are  both  liable  to  the  mer« 
chant,  as  carriers,  for  the  loss  of  goods,  yet  they  are  liable  severallyf  and  a 
joint  action  cannot  be  maintained  against  them. 

Befof^e  BUTLER,  /.,  at  Charleston,  January  Term,  1839. 

This  was  an  action  of  assumpsit.  The  declaration  contained 
three  counts,  each  of  them  charging  a  joint  contract  by  the  defen- 
dants, to  carry  fourteen  bales  of  cotton,  for  freight,  from  Hamburg 
to  Charleston,  in  the  steamboat  Augusta,  and  alleging  a  loss  of  the 
cotton  by  negligence,  of  which  steamboat  the  defendant  Mr.  Ma- 
grath,  was  owner,  and  Capt.  Brooks  master. 

The  plaintiffs  produced  and  proved  the  following  bill  of  lading: 
•♦W.  Patton,  141)ales.  Received,  Hamburg,  S.  C,  the  30th 

S32  335        day  of  Nov.  1832,  of  Covington  &  Fair, 

333  835        on  board  the  steamer  Augusta,  now  lying 

362  332        at  Hamburg,  and  bound  for  Charleston, 

337  337        fourteen  square  bales  cotton,  marked  and 

341  333        numbered  as  per  margin,  which  we  pro- 

843  *  318        mise  to  deliver  in  like  good  order,  at  the 

346  325        aforesaid  port,  to  Boyce,  Henry  &  Wal- 

ter, or  to  their  assigns,  on  paying  for  the 

same  at 

In  witness  whereof,  the  agent,  or  clerk 
•    of  said  boat,  has  signed  two  receipts  of 
same  tenor  and  date,  one  of  which  being 
accomplished  the  other  to  stand  void. 

J.  P.  Brooks." 
And  proved  by  Mr.  Walker,  one  of  the  consignees,  that  the  cot- 
ton was  not  delivered. 

It  was  proved  by  the  defendant,  Mr.  Magrath,  that  William  Har- 
per, of  Augusta,  was  agent  of  the  boat,  that  it  was  no  part  of  the 
employment  of  Capt.  Brooks  to  sign  bills  of  lading;  that  the  bills  of 
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lading  were  signed  by  the  agent;  and  that  the  agent  was  instructed 
to  receive  no  cotton  without  a  special  acceptance,  excluding  lia- 
bility for  fire;  and  this  was  generally  known,  and  that  no  such  bills 
of  lading  as  the  one  in  question,  were  ever  given  by  Mr.  Harper; 
and  that  Capt.  Brooks  did  n6t  sign  bills  of  lading,  and  that  this 
njust  have  been  signed  without  reflection. 

The  mate  and  engineer,  who  are  dead,  had  signed  the  protest, 
and  the  same  was  read,  by  which  it  appears  that  the  cotton  was 
burnt  on  the  3d  day  of  December,  1832,  at  Steel  Creek,  fire  break- 
ing out  in  the  night,  on  board  the  lighter,  in  which  it  had  been 
brought  down  the  river,  to  that  place,  and  that  no  precaution  had 
been  omitted  to  guard  against  fire,  and  the  cause  of  the  fire  was 
unknown. 

The  defendants  objected  to  the  misjoinder  of  parties,  by  which 
Mr.  Magrath  was  deprived  of  the  benefit  of  Captain  Brooks'  evi- 
dence ;  and  insisted  that  the  contract  was  several,  and  not  joint, 
and  that  the  plaintifis  could  not  recover  in  this  action. 

The  plaintifi*s  refused  to  take  a  nonsuit,  and  on  the  right  of  the 
plaintifis  to  maintain  this  action,  his  Honor  reserved  the  point,  and 
left  the  question  of  neglect  to  the  jury,  who  found  for  the  plaintiflTs 
the  full  amount  of  the  value  of  the  cotton,  and  interest,  without  any 
distinction. 

The  defendants  now  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  grounds :  1.  That  the  contract  declared  on  is  several 
and  not  joint,  and  that  the  defendants  are  improperly  joined.  2, 
That  the  master  is  liable  on  the  bailment,  and  the  owner  on  the 
contract  for  freight,  and  the  freighter  ia  entitled  to  sue  either  of 
them,  but  not  to  sue  them  jointly :  and  the  contract  not  being 
proved  as  laid,  and  the  plaintifis  refusing  to  be  nonsuited,  the  ver* 
diet  jihould  have  been  for  the  defendants. 


i 


)xmiA  per  Earle,  J.  That  th^  master  of  a  vessel,  as  well  as 
the  owner,  is  liable  to  the  merchant,  or  shipper,  for  damages,  in 
case  of  injury  to  the  goods,  or  their  loss,  is  a  well  settled  principle 
of  the  law  of  carriers.  The  mode  in  which  the  liability  is  to  be 
enforced,  is  the  question  now  presented  for  consideration.  The 
master  is  liable  to  the  shipper,  precisely  to  the  same  extent,  and  in 


\ 


• 
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the  same  form  of  action,  as  the  owner  is ;  but  he  is  liable  in  a  dif- 
ferent character  and  on  a  diflerent  ground.  Where  he  has  no  pro- 
perty in  the  vessel,  and  has  only  the  conduct  and  management,  he 
is  the  confidential  servant  or  agent  of  the  owners.  They  are  bound 
by  his  contracts,  by  reason  of  their  employment  of  the  ship  and  of 
the  profit  which  they  derive  from  it  by  the  receipt  of  the  freight 
money.  The  master  is  also  liable  on  his  own  contract  for  the 
transportation  of  the  goods  and  by  virtue  of  his  taking  charge  of 
them  for  that  purpose.  The  liability  of  the  owners  is  implied  by 
law  from  the  nature  of  the  employment,  on  the  ground  of  public 
policy.  The  liability  of  the  master  seems  rather  to  be  by  express 
undertaking,  and  although  he  is  not  owner  and  receives  no  part 
of  the  freight,  yet  on  the  same  ground  of  public  policy  and  in  favor 
of  commerce,  he  is  made  personally  responsible,  on  his  undertaking, 
even  where  the  owners  are  known,  which  is  thus  &r  a  departure 
firom  the  general  law  of  principal  and  agent.  In  this  action,  it  is  at- 
tempted to  make  the  master  and  owner  jointly  liable  in  the  same 
action,  and  a  verdict  has  been  taken  for  the  plaintifi[s,  subject  to  the 
opinion  of  the  court,  on  the  question  whether  they  can  be  jointly, 
sued.  j^ 

The  first  material  inquiry  is,  whether  this  declaration  is  in  case, 
or  in  assumpsit ;  for  if  it  be  clearly  a  declaration  in  case,  then  ac- 
cording to  Govett  V.  Radnidge  et  al.,  3  East.  63,  the  plaintifis  might 
recover,  on  proof  of  a  cause  of  action  against  one  and  the  joinder 
of  too  many  defendants,  would  not  be  &tal.  That  was  not  an  ac- 
tion on  the  custom  against  the  owners  or  master  of  a  vessel,  but 
against  several,  for  carelessly,  negligently,  and  imprudently  beha- 
ving and  conducting  themselves,  in  loading  a  hogshead  of  treacle, 
which  they  had  the  loading  of,  for  a  reward,  whereby  it  was  let 
&11,  broke  and  damaged.  On  the  frame  of  the  declaration  it  was 
considered  a  count  in  case,  and  the  plaintiff  had  a  verdict  against 
one  only.  Yet  the  cause  of  action  obviously  arose  out  of  a  con- 
tract to  do  the  particular  work  for  hire.  The  plaintiff  was  allowed 
to  consider  the  breach  of  duty  as  a  tortious  negligence,  rather  than 
as  forming  a  breach  of  promise,  implied  from  the  consideration  of 
hire. 

The  declaration  in  the  case  before  us,  would  seem  to  be  in  as- 


166  CASES  OF  APPEAL 


Jane  PattoD,  A.  Kennedy  and  J.  Foster  v.  John  Magrath  and  J.  P.  Brooks. 


sumpsit  It  has  all  the  form  and  requisites  of  assumpsit :  the  state- 
ment  of  the  consideration,  the  undertaking  and  the  non-perform- 
ance. I  apprehend  no  particular  form  of  words  can  be  requisite 
to  make  a  count  in  assumpsit,  although  in  the  old  forms  si^er  se 
suscepity  seem  to  have  been  so  considered. — Dale  v.  Hall,  1  Wils. 
282.  Since  the  cases  of  Powell  v.  Lay  ton,  2  B.  &  P.  (new  R.)  365,  & 
of  Max  V.Roberts  et  al.,  Ib.454,  the  authority  of  Govett  v.  Radndige 
et  al.,  has  been  much  shaken,  so  far  as  it  went  to  decide  that  even  in 
case  ex  qutm  contractu^  the  joinder  of  too  many  defendants  was  not 
fatal,  either  by  plea  in  abatement  or  in  arrest  of  judgment  Pow- 
ell V.  Layton,  was  case  in  the  form  of  tort,  against  one  of  several 
joint  owners  of  a  ship,  for  not  carrying  goods ;  plea  in  abatement 
of  the  non-joinder  of  another  joint  owner,  and  demurrer  to  the  plea. 
Sir  James  Mansfield,  in  delivering  the  opinion  of  the  court,  said 
''it  seems  to  be  admitted,  nor  indeed  can  there  be  a  doubt  on  that 
head,  that  if  this  action  is  founded  in  contract,  the  plea  in  abatement 
is  good,"  and  although  the  word  suscepit  was  not  used,  yet  as  the 
iiature  of  the  charge  was,  that  the  defendant  agreed  to  carry  the 
goods  and  had  failed  in  the  performance  of  his  agreement,  it  could 
make  no  difference  that  the  word  suscepit  was  not  used.  He  could 
not  understand  how  an  action  against  a  carrier,  on  the  custom, 
came  to  be  considered  an  action  in  tort**  As  to  the  use  of  the 
word  suscepit^  Denmsotiy  J.,  in  a  former  case.  Dale  v.  Hall,  bad 
considered  that  the  use  or  omission  of  it  made  no  difference,  and 
that  an  action  against  a  carrier  is  founded  on  contract.  In  Max 
T.  Roberts  et  al.,  Sir  James  Mansfield  held  the  same  doctrine;  and 
inan  action  on  the  case  against  several  joint  owners  of  a  ship  for 
BOt  carrying  goods  for  freight  according  to  agreement,  and  alleging 
a  deviatioUf  the  plaintiff  failing  to  prove  all  the  defendants  to  be 
joint  owners,  it  was  held  that  he  could  not  recover,  even  against 
those  whom  he  proved  to  be  joint  owners ;  and  in  Weale  v.  King, 
12  East,  452,  Lord  Ellehborough  held,  even  in  case  for  deceit  in  a 
warranty,  where  it  arose  in  a  joint  sale  of  sheep  by  two,  as  their 
joint  property,  that  the  joint  interest  and  joint  sale  of  both  being  de- 
scribed as  the  foundation  of  the  joint  warranty,  were  essential,  and 
must  be  proved  as  laid ;  and  the  plaintiff  was  nonsuited.  It  is  cer- 
tainly diflScult  to  reconcile  this  case  with  Grovett  v.  Radndige,  upon 
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the  grounds  taken  in  the  latter  case,  and  it  is  impossible  to  add 
any  thing  to  what  was  said  by  Sir  James  Mansfield  in  the  cases 
already  cited  from  the  common  pleas,  to  shew  that  in  all  the  cases 
against  carriers  on  the  customs,  whether  the  action  be  case  or  as* 
sumpsit,  the  duty  of  the  owner  or  master  arises  by  contract,  the 
merchant  agrees  to  pay  the  freight  and  the  carrier  to  carry  the 
goods ;  and  it  would  be.strange,  as  it  is  certainly  unreasonable,  that 
the  whole  character  of  the  action,  the  evidence  to  be  offered,  and 
the  rights  of  the  parties,  should  depend  on  the  use  or  omission  of 
the  words  super  se  suscepit.  The  cases  of  Powell  v.  Layton,  and 
Max  V.  Roberts  et  al.,  are  regarded  by  Mr.  Chitty  as  having  over- 
ruled Gk)vett  V.  Radndige,  and  they  have  since  been  followed  in  the 
English  courts. 

Whether,  therefore,  the  declaration  here  be  considered  as  strict- 
ly a  declaration  in  assumpsit,  (of  which  I  think  there  can  be  no 
doubt,)  or  as  a  declaration  in  case  ex  quasi  corUractUy  the  result  will 
be  the  same,  and  the  general  and  well  settled  rules  of  pleading  and 
evidence  will  apply.  The  plaintiff  must  sue  all  the  joint  contract- 
ing parties,  or  the  defendants  may  plead  in  abatement.  He  must 
sue,  in  the  same  action,  only  the  joint  contracting  parties,  or  ho 
will  fail  at  the  trial  He  must  prove  a  joint  liability,  either  by  ex- 
press contract,  or  implied  by  law,  from  the  relation  of  the  parties 
and  the  nature  of  their  undertaking  and  employment ;  and  this 
brings  us  to  the  consideration  of  the  principal  question,  are  the 
defendants  in  this  action  to  be  regarded  as  joint  contractors,  either 
by  express  agreement  or  implied  liability?  If  they  are,  the  action 
is  well  brought;  if  they  are  not,  the  plaintiffs  must  fail.  And  hete 
perhaps  it  jmight  be  sufficient  to  refer  to  several  treatises  of  estab- 
lished authority,  where  it  is  said,  that  althou^  the  master  and  own- 
er are  both  liable,  yet  they  are  liable  in  distinct  characters,  and  on 
distinct  grounds,  and  a  joint  action  cannot  be  maintained  against 
them.  In  2  Liv.,  on  Agency,  267,  it  is  said  the  remedy  against 
the  master  and  owner  is  twofold,  and  ;n  pursuing  his  remedy 
against  them,  the  plaintiff  must  take  care  to  describe  the  defendant 
by  his  real  character,  and  Rich  wood  v.  Footmer,  before  L(H:d  Euen- 
yon  at  N.  P.  in  1790  is  cited,  where  in  an  action  at  law  against 
a  person  as  master,  and  it  appeared  at  the  trial  that  the  defendant 


I 

\ 


168  CASES  OF  APPEAL 

Jane  Patton,  A.  Kennedy  and  J.  Foster  v.  John  Magrath  and  J.  P.  Brooks. 

was  not  master,  but  owner,  the  plaintiff  was  nonsuited.  Abbott, 
in  his  treatise  on  shipping,  114,  (which  says,  Mr.  Justice  Story  has 
acquired  a  deserved  reputation  for  accuracy  and  extent  of  informa- 
tion,) uses  almost  the  same  language  and  refers  to  the  same  case 
before  Lord  Kenyon.  Indeed,  in  all  the  treatises  on  the  subject, 
and  in  all  the  cases  where  the  point  has  been  discussed,  the  liabili- 
ty of  the  master  is  spoken  of  as  cumulative,  accessory,  something 
in  addition  to  the  liability  of  the  owner.  Lord  Mansfield,  in  Rich 
V.  Coe,  Cowp.  636,'say39 "  whoever  furnishes  supplies  for  a  vessel 
has  a  treble  security :  1.  The  person  of  the  master.  2.  The  speci- 
fic ship.  3.  The  personal  security  of  the  owners.  The  master  is 
personally  liable  as  making  the  contract.  The  owners  are  liable 
in  consequence  of  the  master's  act,  because  they  choose  him ;  and 
although  Molloy,  and  Holt,  Ch.  J.,  in  Boson  v.  Sanford,  seem  to  put 
the  liability  of  the  owners  on  account  of  their  employment  of  the 
ship  and  deriving  a  profit  from  it,  it  is  still  a  difierent  liability  from 
that  of  the  master,  and  is  rather  implied  than  express.  If  this  con- 
tract is  joint,  how  does  it  happen  that  in  the  whole  range  of  Eng- 
lish and  American  cases,  the  research  of  counsel  has  not  enabled 
him  to  find  a  single  precedent,  of  a  joint  action  against  master  and 
owner  ?  The  want  of  such  a  case  is  a  strong  argument  against 
the  doctrine. 

But  there  are  other  tests,  which  will  more  conclusively  shew 
that  the  defendants  are  improperly  joined.  If  their  liability  is  joint, 
then  they  not  only  may  be  Joined,  bttt  must  be  joined ;  and  if  one 
only  is  sued,  he  could  plead  in  abatement,  the  non-joinder  of  the 
other ;  or  their  contract  must  be  joint  and  several ;  not  only  can 
no  case  be  found  where  they  were  joined,  but  no  case  can  be  found 
of  a  plea  in  abatement,  by  one,  of  the  non-joinder  of  the  other,  a 
proof  that  they  have  always  been  regarded  as  distinct  and  several 
liabilities.  As  I  had  occasion  to  remark  before,  during  this  term,  in 
another  case,*  I  cannot  conceive  of  a  joint  and  several  liability, 
unless  by  express  agreement,  nor  of  a  joint  liability  against  several, 
that  does  not  arise  at  the  same  time,  by  the  same  act,  and  I  may 
add,  in  the  same  character,  against  all  who  are  liable  at  all. 

*Milne  v.  Vineent  et  al. 
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If  they  caD  be  sued  jointly  and  must  be  sued  jointly,  it  follows  that 
tiiey  must  jointly  sue,  on  all  contracts  in  reference  to  the  vessel  or 
freight  One  could  not  sue  without  the  other.  If  he  were  to  do 
so,  he  would  fail  at  the  trial  on  proof  that  there  was  an  owner  or 
master  not  joined  in  the  action,  as  it  might  be  brought  in  the 
name  of  one  or  the  other.  Now,  it  is  well  settled  that  either  may 
sue  on  such  contracts  in  his  own  name.  The  master  sues  for  his 
owner  and  the  owner  for  himself:  the  one  as  agent,  the  other  as 
principal.  Indeed,  I  apprehend  their  right  to  sue  and  liability  to  be 
sued,  depend  at  last  rather  on  the  law  of  principal  and  agent,  with 
the  modification  I  have  before  expressed,  made  in  favor  of  com- 
merce, by  extending  the  liability  of  the  agent  personally. 

There  are  other  tests,  which  may  further  demonstrate  that  they 
cannot  be  joined.  If  the  contract  and  liability  be  joint,  all  the  in- 
cidents of  a  joint  contract  at  law  must  follow.  Since  the  learned 
judgment  of  Lord  Mansfield,  in  Hambly  v.  Trott,  Cowp.  370,  it 
would  hardly  be  doubted,  if  an  owner  of  a  vessel,  having  received 
goods  to  carry  for  hire,  should  die,  the  action  would  survive  against 
his  executor.  Where  the  cause  of  action  is  money  due,  or  a  con- 
tract to  be  performed,  gain  or  acquisition  of  the  testator,  by  the 
work  and  labor  of  another,  or  a  promise  by  the  testator,  express 
or  implied,  the  action  survives  against  the  executor.  Where  the 
cause  of  action  is  tort,  or  arises  exdeKctOy  supposed  to  be  by  force 
and  against  the  peace,  then  the  action  dies.  If  then  this  contract 
of  master  and  owner  be  a  joint  contract  only,  and  the  owner  die, 
the  master  only  would  be  liable  at  law,  and  the  merchant  would 
be  driven  into  equity,  against  the  representatives  of  the  owner. 
This  would  seem  to  be  a  singular  result,  where  the  liability  of  the 
owner  arises  from  employing  the  ship  and  receiving  the  freight, 
the  master  being  only  his  agent ;  in  other  words,  if  the  principal  die 
his  estate  is  discharged  at  law  and  the  agent  is  substituted  to  the 
whole  responsibility. 

These  liabiUties  as  between  each  -other,  if  properly  considered, 
will  also  show  that  there  is  not  a  joint  contract  But  for  the  cus- 
tom and  policy,  the  master  would  be  liable  only  for  negligence. 
He  receives  no  compensation  from  the  shippers.  He  is  employed 
and  paid  by  the  owner,  and  in  the  law  of  principal  and  agent,  is 
Vol.  L— 22 
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liable  only  to  the  owner  for  negligence.  The  law  of  joint  contracts 
is,  that  if  one  pay  all,  he  may  compel  contribution ;  but  between 
the  master  and  owner,  whether  sued  jointly  or  not,  the  principle  of 
contribution  cannot  apply  at  all.  For  loss,  arising  otherwise  than 
from  the  negligence  or  default  of  the  master,  the  owner  alone  is  ul- 
timately responsible ;  for  if  the  master  be  sued,  he  may  make  the 
owners  refund — on  the  contrary  for  such  as  do  arise  from  his  neg- 
ligence or  default,  he  alone  is  ultimately  responsible,  and  the  own- 
er if  sued,  may  recover  over  from  him.  The  principle  of  joint 
contracts  does  not  apply.  Their  liability  is  in  distinct  characters, 
on  different  grounds,  and  ultimately  as  between  themselves,  to  a 
different  extent 

It  seems  to  be  clear,  therefore,  on  reason  and  authority,  that 
they  cannot  be  joined  as  co-defendants  in  the  same  action. 

A  new  trial  is  therefore  ordered,  and  at  the  hearing  below  the 
plaintiff  will  have  to  be  nonsuited. 

Gantt,  C^NeaIiL  and  Butler,  Justices,  concurred. 

Petigru  4*  Magrcdhj  for  the  motion. 
HufUt  contra. 

NoTE« — ^In  actions  ex  contractu  against  several,  it  must  appear  on  the  &ce 
of  the  pleadings,  that  their  contract  was  joint,  and  that  fact  must  also  be 
proved  on  the  trial ;  and  if  too  many  persons  be  made  defendants,  and  the  ob- 
jection appear  on  the  pleadings,  either  of  the  defendants  may  demur,  move 
in  arrest  of  judgment,  or  support  a  writ  of  eiror ;  and  if  the  objection  do  not 
appear  upon  the  pleadings,  the  plaintiff  may  be  nonsuited  upon  the  trial  if 
he  fail  in  proving  a  joint  contract :  for  though  in  actions  for  torts  one  defen- 
dant may  be  found  guilty  and  the  other  acquitted,  yet  in  actions  for  the 
breach  of  a  coniraett  whether  it  be  framed  in  assumpsit,  covenant,  debt,  or 
cose,  a  verdict  or  judgment  cannot  in  general  be  given  in  a  joint  action 
against  one  defendant  without  the  other.    See  Chitty,  Plea :  1  voL  p.  31. 

R. 
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A.  S.  Marvin  v.  Coun  M'Rab,  (Survivor.) 

Ccdin  M'Rae  (the  defendant)  and  one  George  C.  Brown,  were  merchanta 
trading  under  the  name  of  Colin  M'Rae  &  Co.  Brown  advanced  money 
to  the  firm  and  took  their  note  payable  to  himself  or  order.  Brown  being 
indebted  to  the  plaintiff  (Marvin,)  was  arrested  on  a  bail  writ  at  his  suit, 
and  delivered  the  note  to  Cohen,  the  attorney  of  Marvin,  and  was  there- 
upon dischaiged  from  the  arrest  The  note  was  not  indorsed*  Shortly 
afterwards  and  before  the  note  was  due,  Cohen  gave  notice  to  M'Rae  of 
the  transfer  of  the  note  and  of  the  circumstances  under  which  he  had  re- 
ceived it  M'Rae  replied,  "  that  in  the  settlement  of  the  concern  of  M'Rae 
&  Ca,  he  would  retain  money  enough  to  pay  the  note."  Cohen  saw 
M'Rae  frequently  afterwards  and  he  repeatedly  made  the  same  promise. 
On  the  17th  of  March,  1835,  after  the  death  of  Brown,  Cohen  again  ap- 
plied to  M'Rae  for  the  money,  and  was  informed  by  M'Rae  that  he  had 
settled  with  Brown ;  that  he  told  Brown,  he  (M'Rae)  must  retain  money 
to  pay  this  note ;  that  Brown  replied,  never  mind,  allow  me  to  take  the 
money  and  I  will  pay  the  note,"  and  that  he  permitted  Brown  to  do  so. 
Held,  that  Marvin  was  entitled  in  an  action  for  money  had  and  received^ 
against  M'Rae  as  survivor,  to  recover  the  amount  of  the  note.  The  non- 
suit ordered  by  the  court  below  set  aside. 

Though  a  verbai  transfer  of  a  note  payable  to  order,  or  its  delivery  to  ano- 
ther  by  the  payee  without  indorsement,  conveys  no  right  of  action  upon 
the  note,  against  the  maker,  yet  in  all  other  respects  the  holder  is  as  much 
the  owner  of  the  note,  as  if  it  had  been  indorsed,  and  he  may  sustain  an 
action  in  the  name  of  the  payee  and  recover  the  money  for  his  own  use. 

The  cases  on  this  subject  go  upon  this  principle,  that  by  the  transfer,  the 
holder  is  the  agent  of  the  payee  to  receive  the  money,  and  that  this  agen- 
cy is  coupled  with  a  trust  which  is  irrevocable. 

The  general  principle  in  relation  to  the  action  of  assumpsit  for  money  had 
and  received,  is  this,  that  if  one  has  money  in  his  hands  which  belongs  to 
another  person,  that  person  may  sue  the  receiver  in  this  form  of  action 
and  recover  the  amount  from  him. 

Where  there  is  a  special  contract  still  open  and  something  remains  to  be 
done  beside  the  pa}rment  of  the  money,  the  action  must  be  on  the  special 
contract ;  but  where  all  has  been  done  on  the  part  of  the  plaintiff  and  he 
has  nothing  to  do  but  to  prove  the  payment  of  the  money  he  may  sue  on 
the  general  count. 
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Before  EARLE,  /.,  at  Marion  District,  1838. 

The  report  of  this  case  by  his  Honor  the  presiding  Judge,  is  as 
follows : 

^The  declaration  contained  a  count  on  a  special  assumpsit,  and 
the  usual  money  counts.  At  a  former  term  before  His  Honor  Judge 
Richardson,  there  had  been  a  demurrer  to  the  declaration  which 
he  sustained,  and  gave  judgment  for  the  defendant  The  Court  of 
Appeals  in  Charleston,  it  was  said,  decided  as  to  the  special  count, 
and  that  the  judgment  for  defendant  on  the  money  counts  was  set 
aside.  In  this  state  of  the  case  two  motions  were  made :  1.  by 
the  plaintiff  for  leave  to  execute  a  writ  of  inquiry,  on  the  ground 
that  the  demurrer  was  overruled.  2.  by  the  defendant  to  have 
the  postea  delivered  to  him  because  the  demurrer  was  sustained 
as  to  the  special  count  and  there  was  nothing  proved  that  could 
sustain  the  money  counts. 

As  the  proceedings  of  the  Court  of  Appeals  were  not  present  and 
I  could  not  be  accurately  informed  of  the  grounds  of  their  judg- 
ment, I  thought  it  safest  to  hear  the  whole  case  on  the  money 
counts.  I  refused  the  plaintiff's  motion  to  execute  a  writ  of  inqui- 
ry, and  also  the  defendant's  motion  to  have  the  postea  delivered  to 
him.  I  gave  leave  to  the  defendant  to  plead  over  to  the  money 
counts — and  issue  being  joined  the  trial  proceeded. 

Mr.  Cohen  was  the  only  witness,  and  deposed  that  Colin  MHae 
and  George  C.  Brown  composed  the  firm  of  Colin  M'Rae  &  Co. 
Brown  was  arrested  in  the  Federal  court  at  the  suit  of  the  plaintiff 
for  a  large  amount,  and  transferred  to  the  witness,  as  the  agent  of 
Marvin,  many  notes ;  and  among  them  the  note  which  was  the 
subject  of  this  suit ;  given  by  C.  M'Rae  &  Co.  to  George  C.  Brown 
himself.  Shortly  afterwards  and  before  it  became  due,  Mr.  Cohen 
saw  M'Rae  and  informed  him  that  he  held  this  note,  and  also  of  the 
circumstances  under  which  he  held  and  had  obtained  it  M'Rae 
replied,  •*  that  in  the  settlement  of  the  concern  of  M'Rae  &  Co.,  he 
would  retain  money-enough  to  pay  the  note."  Cohen  saw  him 
frequently  and  he  repeatedly  made  the  same  promise.  On  the 
17th  March,  1835,  after  the  death  of  Brown,  saw  him  and  asked 
him  for  the  money.    He  replied  that  he  had  settled  with  Brown, 
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and  told  him  that  he  (ATRae)  must  retain  money  to  pay  this  debt 
or  note ;  but  Brown  had  said,  ^  never  mind,  allow  me  to  take  the 
money  and  I  will  pay  the  note,"  and  he  (JNTRae)  had  permitted 
Brown  to  do  so.  The  witness  stated  that  he  was  induced  entirely 
by  the  promises  of  M'Rae  not  to  proceed  against  Brown,  from 
whom  he  might  have  collected  the  money.  The  note  was  for 
•338,  dated  January,  1831,  signed  C.  M'Rae  &  Co.,  payable  to 
George  C.  Brown,  or  order,  at  60  days,  and  not  endorsed. 

I  was  of  opinion  that  the  case  made  did  not  vary  much  from  the 
statement  of  the  special  count,  which  on  demurrer  had  been  held 
insufficient ;  and  without  that,  I  thought  and  so  held,  that  on  the 
proof  the  plaintiff  in  no  form  of  pleading  had  made  a  case  on  which 
he  could  recover. 

I  ordered  a  nonsuit,  with  leave  to  move  the  Court  of  Appeals  to 
set  it  aside." 

The  plaintiff  now  moves  the  Court  of  Appeals  to  set  aside  the 
nonsuit,  on  the  ground  that  the  plaintiff,  upon  the  proof  made,  ought 
to  have  recovered  upon  the  common  counts.  Also,  to  reverse  the 
decision  of  the  presidkig  judge,  allowing  the  defendant  to  plead,  on 
the  ground  that  the  general  demurrer  of  the  defendant  having  been 
overruled  on  the  common  counts,  the  judgment  ought  to  have  been 
for  the  plaintiff  on  the  demurrer. 

CusiA,  per  EvAiis,  J.  The  facts  of  this  case  are  these — Colin 
MHae  and  one  George  C.  Brown,  were  merchants  trading  under 
the  name  of  Colin  M'Rae  &  Co.  Brown  advanced  money  to  the 
firm  and  took  their  note  payable  to  himself  or  order.  Brown  was 
indebted  to  Marvin,  the  plaintiff,  and  was  arrested  on  a  bail  writ. 
Brown  delivered  that  note  to  Cohen,  the  attorney  of  Marvin,  and 
was  thereupon  discharged  from  the  arrest.  The  note  was  not  in- 
dorsed. Shortly  afterwards  and  before  the  note  was  due,  Cohen 
gave  notice  to  M'Rae  of  the  transfer  of  the  note  and  the  circum- 
stances under  which  he  had  received  it.  M'Rae  replied  that  in  the 
settlement  of  the  concern  of  M'Rae  &  Co.,  he  would  retain  money 
enough  to  pay  the  note.  Cohen  saw  M'Rae  frequently,  and  he 
repeatedly  made  the  same  promise.  On  the  17th  March,  1835, 
after  the  death  of  Brown,  Cohen  again  applied  to  M'Rae  for  the 
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money,  and  was  informed  by  ATRae  that  he  had  settled  widi 
Brown,  and  told  him  he  must  retain  money  to  pay  this  note. — 
Brown  replied,  ^never  mind,  allow  me  to  take  the  money  and  I 
will  pay  the  note — and  he  permitted  Brown  to  do  so.    Marvin 
sued  M'Rae  as  survivor,  in  an  action  for  money  had  and  received, 
and  the  question  submitted  to  this  court  is,  whether  the  action  can 
be  maintained.     In  the  consideration  of  this  case,  I  shall  assume 
that  M'Rae's  promise  to  Cohen  to  retain  money  on  a  settlement  of 
the  concern,  was  a  promise  to  pay  it  to  Marvin.    The  words  seem 
to  admit  of  no  other  rational  construction.     The  case  then  resolves 
itself  into  these  questions :  1.  Is  the  promise  of  M'Rae  &  Co.,  made 
by  M'Rae,  one  of  the  firm,  to  pay  their  own  note  to  Marvin,  to 
whom  it  had  been  transferred  under  the  circumstances  above  sta- 
ted, a  promise  binding  in  law  ?    2.  Will  the  action  for  money  had 
and  received  lie  against  M'Rae,  as  survivor,  to  recover  the  money? 
In  relation  to  the  first  question,  I  think  it  wholly  immaterial  that 
Brown  was  one  of  the  firm  of  M'Rae  &  Co.    As  an  individual,  it 
was  competent  for  him  to  make  a  contract  with  the  firm,  and  it 
was  in  his  individual  capacity  he  received  the  note  from  M'Rae. 
He  could  not  sue  M'Rae  &  Co.  on  the  contract  at  law,  because  he 
could  not  be  plaintiff  and  defendant  in  the  same  action.    Had  he 
endorsed  the  note  to  Marvin,  Marvin  as  an  endorsee  could  have 
sued  the  firm.    A  man  may  give  a  note  payable  to  his  own  order, 
as  well  as  to  the  order  of  another,  and  such  note  when  endorsed 
may  be  sued  in  the  name  of  the  indorsee.    I  regard  Marvin, 
therefore,  as  in  the  same  condition  he  would  have  been  in  had 
Brown  not  been  a  member  of  the  firm  of  M'Rae  &  Co.    In  such 
case,  without  any  promise  of  M'Rae  &  Co.  to  pay  the  money,  he 
might  have  brought  the  action  in  Brown's  name  to  recover  the 
money,  and  when  collected  he  might  have  applied  it  to  his  own  use. 
A  verbal  transfer  of  such  a  note,  conveys  no  right  of  action  upon 
the  note ;  but  in  all  other  respects,  the  holder  is  as  much  the  owner 
as  if  the  note  had  been  endorsed.    This  I  think  is  fully  sustained 
by  all  the  authorities :    In  Morris  v.  Peay,  1  Hill.  35,  it  was  deci- 
ded that  the  plaintiff  on  the  record,  in  whose  name  an  action  had 
been  brought  for  the  use  of  a  person  to  whom  the  note  had  been 
delivered,  should  not  be  allowed  to  discontinue  the  action;  and  in 
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that  case  it  is  said  to  have  been  decided  in  Taylor  v.  Holstein,  (not 
reported,)  that  a  receipt  in  fiill  from  the  nominal  plaintiff,  after 
the  maker  knew  of  the  transfer,  would  not  defeat  the  action*  In 
Daniel  v.  Hill,  decided  at  Columbia,  Feb.  T.  1837,  it  was  held  that 
where  the  maker  knew  that  the  payee  had  transferred  a  sealed 
note  without  assignment,  a  payment  to  the  holder*  or  even  to  one 
who  had  obtained  possession  of  the  note  surreptitiously,  as  it  was 
alleged,  was  a  discharge  of  the  debt — and  consequently  no  action 
could  be  maintained  by  the  payee  against  the  maker  after  such  pay- 
ment In  this  case  of  Daniel  v.  Hill,  Daniel  the  payee  delivered 
the  note  to  one  Wimberly  in  paymentjt|^wt^f  as  fraudulently 

obtained  from  Wimberly  by  one  ^^^R^wS^^Ill^^^^^  <^^ 
he  to  Bonds.  Hill  paid  the  monvf||WKdsanaWKVp  the  note* 
After  the  decision  of  the  case  offbaniel  v-  Hill  ilBimKflrlv  sued 
Bonds  in  an  action  for  money  hatnyR^clefcwF^^B  case  was 
decided  in  Columbia,  Novembeitt(l83&^Tl^«MB^m  ex  parte 
Cark,  Dudley  111,  fully  recognii^l^dff^VftnUlB^^^  bona  fide 
holder  of  a  note  not  assigned,  is  enoOTibli^^itflffiey,  and  in  that 
case  the  sheriff  was  compelled  by  rule  to  pay  the  money  toCark 
in  preference  to  the  execution  creditors  of  the  payee.  To  these 
cases,  decided  by  this  courts  might  be  added  numerous  other  cases, 
both  English  and  American.  The  cases  go  upon  this  principle, 
that  by  the  transfer,  the  holder  is  the  agent  of  the  payee  to  receive 
the  money,  and  that  this  agency  is  coupled  with  a  trust  which  is 
irrevocable.  Since  these  decisions,  I  apprehend  it  will  be  in  vain 
to  say  that  the  promise  of  M'Rae  &  Co*  to  pay  their  own  debt  to 
Marvin,  who  by  law  was  alone  authorised  to  receive  it  and  dis- 
charge the  debt,  is  void  either  because  it  is  nudum  pactum,  or  with- 
in the  provisions  of  the  statute  of  frauds. 

If  M'Rae  &  Co.  had  sued  Brown  for  a  debt  for  money  loaned, 
and  Brown  owed  Marvin  a  like  sum,  and  it  had  been  agreed 
among  them  that  M'Rae  &  Co.  should  pay  Brown's  individual  debt 
to  Marvin,  it  would  have  been  the  common  case  put  in  the  books 
of  the  assignment  of  debts  by  the  mutual  arrangement  of  the  par- 
ties. I  cannot  perceive  that  the  circumstance,  that  Brown  was  a 
member  of  the  firm  of  M'Rae  &  Co.,  or  that  the  debt  was  due  up- 
on a  note,  can  vary  this  case  from  Crowfoot  v.  Gumey,  9  Bing. 
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372, 23  Eng.  Com.  Law  Rep.  309.  See  on  this  head  the  cases  of 
Israel  v.  Douglas,  1  H.  Bla.  239,  Tatlock  v.  Harris,  3  T.  R.  180, 
Wharton  v.  Walker,  4  B.  &  C.  166. 

The  remaining  question  is,  will  the  action  for  money  had  and 
received  lie  against  M'Rae  as  survivor  ?  In  the  consideration  of 
this  question,  I  do  not  consider  it  necessary  to  go  into  an  examin- 
ation of  the  nature  of  the  action,  or  the  various  cases  in  which  it 
will  lie.  The  general  principle  to  be  found  in  all  the  cases  is,  that 
if  A.  has  money  in  his  hands  which  belongs  to  B.,  B.  may  sue  him 
in  this  form  of  action.  It  can  make  no  difference  that  M'Rae  has 
parted  from  the  money.  The  authorities  before  cited,  show  con- 
clusively Brown  had  no  authority  to  receive  it.  His  dominion  and 
control  was  gone,  and  Marvin  alone  was  entitled  to  the  money. 
If  M'Rae  &  Co.  had  on  the  settlement  retained  the  money  to  pay 
Marvin,  I  apprehend  there  would  be  no  question  but  that  the  ac- 
tion would  lie.  If  he  had  delivered  the  money  to  a  stranger  on  his 
promise  to  pay  Marvm,  this  would  not  have  discharged  his  liability 
to  the  plaintiff,  and  I  am  unable  to  perceive,  as  I  have  already  said, 
that  the  circumstance  that  Brown,  to  whom  he  delivered  the  mo- 
ney on  his  promise  to  pay  it  to  Marvin,  can  any  more  exempt  him 
than  if  he  had  delivered  it  to  an  entire  stranger.  It  is  a  mistake  to 
say  that  because  there  has  been  a  special  contract  between  the 
parties,  the  plaintiff  must  sue  on  the  agreement  The  rule  seems 
to  be  this,  if  the  contract  be  still  open  and  something  remains  to  be 
done  besides  the  payment  of  the  money,  then  the  action  must  be 
special.  I  have  always  understood,  says  Tindal,  C.  J.,  in  the  case 
of  Grissell  v.  Robinson,  3  *Bing.  N.  C.  15,  ''the  distinction  as  to  the 
obligation  to  sue  on  the  special  contract,  rather  than  on  the  general 
count,  to  be,  that  where  at  the  time  of  payment  any  thing  remains 
to  be  done,  of  which  the  plaintiff  must  show  performance,  the  action 
must  be  on  the  special  contract ;  but  where  all  has  been  done  and 
the  plaintiff  has  nothing  to  do  but  to  prove  the  payment  of  the 
money,  he  may  sue  on  the  general  count"  In  order  to  recover  on 
a  count  for  money  had  and  received,  says  BuUer,  J.,  in  Straton  v. 
Rastal,  3  T.  R.  370,  the  plaintiff  must  show  he  has  equity  and  con- 
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science  on  his  side,  and  that  he  could  recover  in  a  court  of  equity. 
Upon  the  whole  it  seems  to  me  very  clear,  from  the  evidence,  that 
the  money  was  in  the  possession  of  JVTRae  &  Co.,  for  M'Rae  says 
on  Brown's  promise  to  pay  Marvin,  he  suffered  him  to  take  the 
money.  According  to  all  the  authorities  in  equity  and  justice, 
Marvin  was  entitled  to  receive  it  The  money  was  his  and  he  had 
a  right  to  demand  it  of  M'Rae  &  Co.  whenever  it  came  into  their 
hands. 

I  am  therefore  of  opinion  this  action  will  lie,  and  the  motion  to 
set  aside  the  nonsuit  is  granted. 

Gantt,  O^Neaix  and  Bittler,  Justices,  concurred.  Earle 
and  Richardson,  J.,  absent. 

Dargan^  for  the  motion. 
MunrOy  contra. 

Note. — To  prevent  something  like  a  want  of  clearness  in  the  application 
of  the  principle  laid  down  in  the  case  of  Gressell  v.  Rohinson,  3  Bing.  N.  C. 
15,  (32,  Eng.  Com.  Law  Rep.  15,)  to  the  case  before  the  court,  it  may  be  pro- 
per to  remark  that  upon  looking  into  that  case  (the  case  of  Gressell  v.  Robin- 
son,) it  will  be  seen  to  have  been  an  action  to  recover  money  alleged  to  have 
been  faid  by  the  plaintiffi  to  the  use  of  the  defendant,  under  the  common 
comit  for  money  faii^  and  not  as  might  be  supposed  for  money  had  and  re- 
ceivedf  by  the  defendant  to  the  use  of  the  plaintifis.  In  relation  however 
to  the  question  whether  the  common  count  may  be  sufficient,  or  whether  the 
plaintiff  must  declare  specially,  the  principle  may  be  and  probably  is  the 
same,  whether  applied  to  the  case  of  money  paid  to  the  defendant's  use,  or 
to  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff.  In 
Grissell  v.  Robinson,  the  plaintiffs  had  paid  their  attorney,  Taylor,  for  pre- 
paring a  lease  agreed  upon  between  the  plaintifli  (the  lessors,)  and  the  de- 
fendant Robinson  (the  lessee).  The  evidence  proved  that  it  was  the  custom 
for  the  landlord's  attorney  to  draw  the  lease,  but  that  it  was  to  be  ultimately 
paid  for  by  the  lessee.  The  plaintiffs  having  paid  Taylor  for  drawing  the 
lease,  brought  their  action  against  Robinson  to  recover  the  amount,  as  for 
80  much  money  paid  by  them  to  the  defendant's  use.  In  reference  to  this 
state  of  facts  and  the  nature  of  the  action  brought^  C.  J.  Tindal  remarks,  *'I 
have  always  understood  the  distinction  as  to  the  obligation  to  sue  on  the 
special  contract,  rather  than  on  the  general  count,  to  be,  that  where  at  the 
time  of  the  payment  any  thing  remains  to  be  done  under  the  contract,  of 
which  the  plaintiff  must  show  performance,  the  action  should  be  on  the  spe- 
cial contract ;  but  where  all  has  been  done  and  the  plaintiff  has  only  to  prove 
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the  payment  of  the  money^  then  he  may  sue  on  the  general  count ;  and  in  or- 
der to  recover  on  that  connt,  the  plaintiff  must  show  an  express  or  implied 
assent  of  the  defendant  to  the  payment  of  the  money,  or  that  it  was  paid 
upon  compulsion  for  the  use  of  the  defendant  Here  the  money  was  paid  by 
the  plaintiff  to  Taylor,  their  attorney,  who  had  prepared  the  lease  of  the 
premises  demised  to  the  defendant.  The  evidence  shows  that  it  is  the  cus- 
tom for  the  landlord's  attorney  to  draw  the  lease  and  that  it  is  paid  for  by 
the  lessee.  That  being  the  position  of  the  parties,  in  what  way  could  a  spe- 
cial contract  be  stated,  which  in  concise  expression  would  not  show  the 
money  to  have  been  paid  to  the  defendants  use  7'*  Mr.  Justice  Gaselee  in 
the  same  case  remarks,  **That  upon  all  contracts  for  work  to  be  done  in  a 
particular  way,  or  at  particular  times,  or  for  goods  sold,  to  be  paid  for  or  de- 
hvered  at  particular  times,  after  the  work  has  been  done  and  the  goods  de- 
livered, the  plaintiff  may  resort  to  the  general  count  for  work  and  labor,  or 
for  goods  sold  and  delivered."  In  relation  to  the  common  count  for  money 
had  and  received^  see  the  following  cases  in  our  own  courts :  Huckson  v.  A- 
vant,  2  Brev.  Rep.  264 ;  Fowler  v.  Williams,  lb.  304,  1  M.  Con.  Rep.  903, 
2  Tred.  Con.  Rep.  750,  1  N.  &  M'Cord.  Rep.  45,  2  N.  &;  M'Cord.  Rep.  65, 
and  the  Other  cases  collected  in  "  Rices  Digest,"  2  vol.  181.  See  also  the 
cases  of  Parkerson  v.  Dinkins,  and  Clark  &.  Wife  v.  King,  decided  at  this 
term,  (post)  R. 


ARCHiBALt)  Clark  &  Wife  v.  John  Kmo* 

Mrs.  G.,  a  feme  sole,  employed  one  King  as  an  agent  to  retain  counsel  for 
the  prosecution  of  her  claims  to  some  lands  in  Georgia,  and  for  the  pur- 
pose of  enabling  him  to  do  so,  gave  her  note  to  the  agent  payable  to  him- 
self or  order.  King  afterwards  sold  the  note  to  one  Lawton,  and  Mrs.  G. 
intermarried  with  one  Clark,  (her  co-plaintiff  in  this  action,)  who  demand- 
ed the  money  from  the  defendant  Held,  1.  That  the  defendant  by  sel- 
ling the  note  to  Lawton  had  turned  it  into  money,  and  that  as  soon  as  he 
did  this,  it  became  money  in  his  hands  belonging  to  Mrs.  C,  to  be  applied 
to  her  UBe  in  carrying  on  her  Buit  in  Georgia.  2.  That  when  her  husband 
C.  revoked  the  power  originally  conferred,  and  demanded  the  money  from 
defendant,  he  was  bound  to  pay  it  or  account  for  the  application  of  it  3. 
That  the  plaintiffs  were  entitled  to  recover  the  amount  on  a  count  for 
money  had  and  received,  4.  That  they  were  entitled  to  recover  without 
proof  on  their  pait  that  the  defendant  had  not  employed  counsel  in  pur- 
suance of  the  agreement  under  which  the  note  was  given.  Nonsuit  or- 
dered below,  set  aside. 
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Thib  case  came  up  on  a  motion  to  set  aside  a  nonsuit  granted  by 
his  Honor  the  Recorder,  upon  the  trial  before  him  at  November 
term,  ISSS,  of  the  city  court  of  Charleston.  The  report  of  the  case 
by  his  Honor  the  Recorder,  is  as  follows : 

^  This  was  assumpsit  for  the  breach  of  a  contract  made  between 
Mrs.  Clarke  (then  Mrs.  Gist,)  before  marriage,  and  John  King,  the 
defendant,  for  the  prosecution  of  claims  of  Mrs.  C.  to  certain  lands 
in  Georgia.  The  evidence,  most  of  which  is  taken  by  commissicm, 
proved  the  contract :  and  that  Mrs.  C.  having  no  money  to  ad- 
vance to  Eung  for  the  purpose  of  feeing  lawyers,  (which  it  appears 
he  required,)  gave  him  the  note  for  9300  to  raise  money  and  ap- 
ply it  in  that  way.  The  declaration  independent  of  the  count  on 
the  special  contract,  contained  the  usual  money  counts.  A  record 
of  a  judgment  from  the  common  pleas,  in  which  Roger  B.  Lawton 
was  plaintiff  and  plaintiffii  were  defendants,  was  produced  to  prove 
that  the  note  above  referred  to  had  been  passed  to  the  said  R.  & 
Lawton,  and  that  he  had  recovered  judgment  on  the  same.  J.  B. 
Thompson,  Esq.,  plaintiff's  attorney,  was  sworn  and  testified  that 
he  defended  Clarke  and  wife  in  the  above  case  of  R.  B.  Lawtoo. 
Lawton  recovered  upon  proof  of  being  a  holder  for  a  valuable  con- 
sideration ;  that  Judge  Richardson  who  tried  the  case  stated  in 
his  charge,  that  Lawton  being  a  holder  for  a  valuable  considera- 
tion and  no  party  to  the  original  fraud,  was  entitled  to  recover. 
Here  the  testimony  closed.  Defendant's  counsel  moved  for  a  non- 
suit on  the  ground  that  there  was  no  evidence  of  a  breach  of  con- 
tract Mr.  Thompson  in  resisting  the  motion  admitted  that  he 
had  felled  to  prove  a  breach  of  the  special  contract,  but  that  he 
had  a  right  to  abandon  that  and  resort  to  his  money  counts.  I  took 
the  law  to  be  otherwise.  Where  a  special  contract  is  proved  to 
exist,  unrevoked  and  unbroken,  the  parties  must  stand  to  it,  and 
cannot  abandon  it  and  rely  upon  the  money  counts.  In  this  par- 
ticular case  the  receiving  of  the  note  was  part  and  parcel  of  the 
contract  King  was  authorised  to  raise  money  upon  it  and  apply 
it  to  a  particular  object ;  and  for  aught  that  appeared  in  the  evi- 
dence he  might  have  done  so,  or  what  would  have  been  equivalent, 
incurred  obligations  on  the  feith  of  it  At  all  events  it  was  not 
proved  that  he  had  not  done  so ;  in  other  words,  it  was  not  proved 
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he  had  violated  his  contract  Taking  this  view  of  the  case,  I  or- 
dered the  nonsuit.  After  the  nonsuit  was  granted,  Mr.  Thompson 
proposed  to  introduce  in  evidence  a  record  of  a  judgment,  in  which 
Roger  B.  Lawton  was  defendant,  and  assigned  to  Clarke,  and  to 
prove  a  tender  to  discount  off  said  judgment  the  amount  of  Law- 
ton's  judgment  against  him.  This  record  was  brought  to  the  view 
of  the  court  by  Mr.  Thompson  before  he  closed  his  testimony ;  but 
on  its  being  intimated  that  it  could  not  avail  if  introduced  without 
proof  of  the  assignment,  I  understood  Mr.  T.  as  abandoning  the 
idea  of  offering  it ;  at  least  he  did  not  press  it.  Under  these  cir- 
cumstances, I  did  not  consider  myself  at  liberty  to  permit  its  intro- 
duction at  this  stage  of  the  case  without  the  consent  of  the  opposite 
side,  which  being  declined  I  refused  to  allow  it  Its  introduction 
however  would  not  have  afiected  my  judgment,  as  the  object  of  in- 
troducing it  was  to  sustain  the  count  for  money  had  and  received, 
of  which  I  did  not  think  the  plaintiffs  could  avail  themselves." 

The  plaintiffs  now  moved  the  Court  of  Appeals  to  reverse  the 
nonsuit  granted,  on  the  following  grounds :  1.  Because  the  testi- 
mony proved  the  defendant  John  King,  passed  the  note  in  question 
for  valuable  consideration,  viz.  partly  in  payment  of  his  own  debt 
and  partly  for  cash ;  and  this  was  good  evidence  on  the  money 
counts  to  go  to  the  jury.  2.  Because  it  is  submitted  the  applica- 
tion of  the  monev  so  received  was  matter  of  defence  and  ^ould 
have  been  proved  by  the  defendant  3.  Because  it  is  submitted 
that  in  an  action  for  money  had  and  received,  all  that  is  incumbent 
on  the  plaintiff  to  prove,  is  the  receipt  of  the  money  or  its  equiva- 
lent, by  the  defendant ;  and  it  is  for  the  latter  to  discharge  himself 
by  proving  payment  to  the  plaintiff  or  to  his  use.  4.  Because  it 
is  submitted  that  the  mere  fact  of  the  money  claimed  being  to  be 
appropriated  in  a  given  manner,  does  not  throw  on  the  plaintiffs  the 
onus  of  proving  a  negative,  viz.  that  the  defendant  did  not  so  ap- 
propriate the  money  received.  5.  Because  the  case  proved  the 
money  had  been  procured  from  the  defendant  by  fraud,  and  that 
ground  should  have  gone  to  the  jury.  6.  Because  the  plaintiffs 
rendered  in  evidence  a  judgment  assigned  to  them  against  Roger 
B.  Lawton,  and  ofiered  to  prove  a  tender  to  discount  off  said  judg- 
ment the  amount  of  Lawton's  judgment  against  them ;  but  said  tes- 
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timony  was  rejected,  and  in  this  it  is  submitted  his  Honor  erred. 
7.  Because  it  is  submitted  the  fsicts  of  the  case  should  have  been 
permitted  to  go  to  the  jury. 

CuBiA,  per  CyNEAix,  J.  It  seems  to  me  that  in  any  point  of 
view  the  plaintiff  were  entitled  to  recover.  The  special  count, 
(as  it  is  called,)  was  nothing  more  than  a  statement  of  the  &cts,  on 
proof  of  which  the  plaintiff  would  have  been  entitled  to  recover  on 
the  count  for  money  had  and  received.  The  plaintiff's  case  is, 
that  Mrs.  Clarke  appointed  the  defendant  her  agent  to  prosecute 
some  claims  which  she  had  to  land  in  Greorgia,  and  gave  him  her 
note  as  the  means  of  procuring  money  by  which  he  might  employ 
counsel.  The  note  he  turned  into  money  by  selling  it  to  Lawton. 
As  soon  as  he  did  this,  it  became  money  in  his  hands  belonging  to 
Mrs.  Clarke,  and  to  be  applied  to  her  use  in  carrying  on  her  suit 
in  Georgia.  When  her  husband  revoked  this  power  and  demand- 
ed the  money  from  the  defendant,  he  was  bound  to  pay  it  or  ac- 
count for  the  application  of  it.  The  whole  error  in  the  case  arose 
from  supposing  that  the  plaintiffs  were  bound  to  prove  that  the  de- 
fendant did  not  employ  counsel.  This  it  will  be  remembered  was 
in  discharge  of  the  defendant,  and  the  plaintiffs  were  therefore  not 
bound  to  prove  it.  The  plaintiffs  right  depended  on  the  fact  that 
the  defendant  had  their  money  in  his  hands  to  be  applied  to  a  given 
purpose.  If  it  was  so  applied  the  plaintiff's  right  of  action  was 
discharged;  otherwise  it  remained.  This  defence  was  exactly 
equivalent  to  payment  to  the  plaintiffs,  and  it  would  never  have 
entered  into  the  mind  of  any  one  that  the  plaintiffs  were  bound  to 
show  that  the  money  had  not  been  paid. 

The  motion  to  set  aside  the  nonsuit  is  granted. 

Gantt,  Evans,  Eable,  and  Richabdson,  Justices,  concurred. — 
Butler,  J.,  absent  on  duty. 

Thompson^  for  the  motion. 
Lance  and  Magrathy  contra. 
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Sampson  H.  Butler  v.  N.  6.  W.  &  R.  W.  Walkbr* 

Action  of  covenant  The  defendants  were  contractors  to  embank  a  part  of 
the  rail  road  near  Blackyille ;  they  hired  from  the  plaintiff  ten  slaves  to 
work  thereon,  and  by  their  covenant  agreed  **not  to  expose  the  slaves  to 
rain  or  other  bad  weather,  or  dangers  of  any  kind,'^  The  defendants  also 
stipulated  by  their  covenant  that  they  would  not  require  the  slaves  to  labor 
before  daylight  or  after  dark.  The  slaves  worked  one  month,  and  in  f^b- 
maiy,  a  day  or  two  before  the  expiration  of  the  month,  the  slaves  of  the 
plaintiff  were  dischaiged  from  work  between  sundown  and  dark.  To 
reach  their  encampment  they  had  to  go  around  a  pond  through  which  the 
rtil  road  ran  at  an  elevation  of  about  fourteen  feet  The  defendants 
overseer  said  that  the  defendants  had  directed  hun  to  send  the  negroes  al- 
ways around  the  pond  and  not  to  suffer  them  to  go  through  on  the  rail  road. 
At  different  times,  however,  (this  witness  said,)  when  they  were  dis- 
charged before  night,  they  had  gone  through  the  pond  on  the  rail  road. 
On  the  evening  when  the  accident  occurred,  the  witness  (defendant's 
overseer)  said  he  ordered  the  negroes  of  the  plaintiff  to  go  around  the 
pond.  Just  after  they  were  discharged,  a  hand  car  belonging  to  the  nil 
road  under  the  charge  of  one  CosteUo  came  up ;  the  overseer  of  the  de- 
fendant's asked  leave  to  go  in  it,  which  was  granted,  and  he  got  into  it; 
he  said  he  did  not  know  that  any  of  the  plaintiff's  negroes  were  aboard 
until  about  the  time  the  accident  occurred ;  but  CosteUo  testified  that  the 
defendant's  overseer  and  the  negroes  applied  together  for  leave  to  ride 
through  on  the  hand  car.  In  the  midst  of  the  pond,  about  half  an  hoar 
in  the  night,  the  party  with  and  on  board  the  hand  car,  found  that  a  loco- 
motive was  approaching ;  to  avoid  which  they  jumped  out  of  the  hand  car 
and  some  descended  by  the  posts  of  the  road  salsly  to  the  iace  of  the 
pond,  which  was  covered  with  strong  ice.  The  slave  (Greoige,)  one  of  the 
negroes  hired  by  the  plaintiff  to  the  defendants,  in  attempting  to  descend 
fell,  and  was  so  much  injured  that  he  died  in  a  few  days. 

Upon  this  evidence  the  Judge  below  instructed  the  jury  that  the  covenant 
of  the  defendants  **  not  to  expose  the  plaintiff's  slaves  to  dangers  of  any 
kind,"  included  their  omission,  (when  their  overseer  was  present,)  to  pre- 
vent the  slaves  from  being  in  danger,  as  well  as  placing  them  by  their 
command  in  danger :  and  that  dangers  of  any  Idnd^  meant  dangers  inci- 
dent to  the  rail  road,  as  well  as  others.  That  passing  upon  the  rail  road 
after  night  in  a  hand  car  was  dangerous,  inasmuch  as  it  was  liable  to  be 
nm  down  and  crushed  by  a  locomotive."  The  jury  found  a  verdict  for  the 
plaintiff  giving  him  about  one-half  of  the  value  of  the  slave ;  and  a  motion 
for  a  new  trial  on  the  part  of  the  defendants  was  refused. 
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Before  O'NEALL,  /.,  at  BamweO,  Spring  Term,  1838. 

Thb  report  of  his  Honor  the  presiding  Jadge,  presents  all  the 
fiicts  in  this  case  and  the  questions  arising  on  them,  and  is  as  fol- 
lows: 

^  The  defendants  were  c<»itractors  to  embank  a  part  of  the  rail 
road  near  Blackville ;  thejr  hired  from  the  plaintiff  ten  slaves  to 
work  thereon,  and  by  their  covenant  agreed  to  pay  912  50  cents 
per  month,  hire,  and  ^  not  to  expose  the  slaves  to  rain,  or  other  bad 
weather,  or  dangers  of  any  kincL^  The  defendants  also  stipulated 
by  their  covenant  that  they  would  not  require  the  slaves  to  labor 
before  daylight  or  after  darL  The  slaves  worked  one  month,  and 
for  9125,  their  wages,  and  the  interest  thereon,  it  was  conceded 
that  the  defendants  were  liable.  In  February,  a  day  or  two  be- 
fore the  expiration  of  the  month,  the  slaves  of  the  plaintiff  were 
discharged  from  work  between  sun  down  and  dark.  To  reach 
their  encampment  they  had  to  go  around  a  pond  through  which 
the  rail  road  ran  at  an  elevation  of  about  fourteen  feet  The  de- 
fendants overseer  said  that  the  defendants  had  directed  him  to  send 
the  negroes  always  around  the  pond  and  not  to  suffer  them  to  go 
through  on  the  rail  road.  At  different  times  however,  this  witness 
said,  when  they  were  discharged  before  night,  they  had  gone 
through  the  pond  on  the  rail  road.  On  the  evening  alluded  to,  he 
said  he  ordered  the  negroes  of  the  plaintiff  to  go  around  the  pond. 
Just  after  they  were  discharged,  a  hand  car  belonging  to  the  rail 
road  company,  under  the  charge  ofCostello,  came  up:  the  over- 
seer of  the  defendants  asked  leave  to  go  in  it,  it  was  accordingly 
granted,  and  he  got  into  it  He  said  he  did  not  know  that  any  of 
the  plaintiff's  negroes  were  aboard  until  about  the  time  of  the  acci- 
dent hereafter  to  be  spoken  of.  Costello,  however,  said  that  he  and 
the  negroes  applied  togeiheT  for  leave  to  ride  through  on  the  hand 
car.  In  the  midst  of  the  pond,  about  half  an  hour  in  the  night,  the 
party  with  and  on  board  the  hand  car,  found  that  a  locomotive  was 
approaching.  To  avoid  it  they  jumped  out  of  the  hand  car,  end 
some  descended  the  posts  of  the  road  safely  to  the  &ce  of  the  pond, 
which  was  covered  with  strong  ice.    The  slave  (George,)  belong- 
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ing  to  he  plaintiff,  in  attempting  to  descend  fell«  and  was  so  much 
injured  that  the  died  in  a  few  days.  The  only  question  was,  wheth- 
er the  defendants  under  the  terms  of  their  covenant  were  liable  for 
the  injury  thus  sustained  by  the  plaintiff?  I  thought  they  were. — 
Their  covenant  not  to  expose  the  plaintiff's  slaves  to  dangers  of 
any  kind,  included  I  thooght  their  omission  (when  their  overseer 
was  present)  to  prevent  the  slave  from  being  in  danger,  as  well  as 
placing  him  by  their  command  in  danger :  and  that  dangers  of  any 
kind,  meant  dangers  incident  to  the  rail  road,  as  well  as  others. — 
That  passing  upon  the  rail  road  after  night  in  a  hand  car  was  dan- 
gerous, inasmuch,  as  it  was  liable  to  be  run  down  and  crushed  by  a 
locomotive.'* 

The  jury  found  for  the  plaintiff  the  hire  and  interest,  and  about 
one-half  the  value  of  his  slave. 

The  defendants  appealed  and  now  moved  for  a  new  trial  on  the 
following  grounds :  1.  Because  the  defendants  did  not  expose  the 
slave  in  question  to  dangers  of  any  kind,  and  were  not  guilty  of  any 
negligence.  2.  Because  they  did  not  expose  him  to  dangers  of  any 
kind  within  the  covenant,  or  with  reference  to  the  particular  em- 
ployment for  which  he  was  hired.  3.  Because  the  injury  to  the 
slave  resulted  from  accident  after  the  hour  of  work,  or  from  his 
own  voluntary  act,  without  the  knowledge  and  contrary  to  the 
orders  of  the  defendants. 

Curia,  per  CNeaix,  J.     The  instruction  of  the  Judge  below 
to  the  jury,  meets  the  approbation  of  this  court 
The  motion  is  dismissed. 

Gantt  and  Richardson,  Justices,  concurred. 

PaUersorii  for  the  motion. 
BeUingeTy  contra. 
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John  Parkbiuson  v.  L.  J.  Pinkins. 

The  vendor  of  a  negro,  thougfh  he  sell  as  the  agent  merely  of  the  owner 
and  without  any  express  warranty,  is  liiible  to  the  purchaser  upon  the 
implied  warranty  of  soundness,  where  he  has  received  notice  of  the  un- 
soundness and  the  negro  has  been  tendered  back  to  him,  before  he  has 
paid  over  the  purchase  money  to  his  principal :  and  in  such  a  case  a 
count  for  money  had  and  received  will  be  sufficient. 

This  case  Was  tried  in  the  City  Court  before  his  Honor  the  Re- 
corder, at  April  Term,  1838. 

The  foUowing  is  the  report  of  his  Honor  the  Recorder :  "  This 
was  an  action  of  assumpsit  to  recover  the  diflference  on  a  resale  of 
an  unsound  negro  on  the  implied  warranty.  The  certificate  of  Dr. 
Horlbeck  was  received  in  evidence  by  consent  James  White 
sworn :  said  he  called  with  Farkerson  on  Dinkins :  he  tendered  the 
negro  back  and  notified  him  that  the  negro  was  unsound.  Parker- 
son  paid  to  Dinkins  9520  for  the  negro  in  his  presence.  Witness 
was  the  agent  or  friend  of  Farkerson  in  purchasing  the  negro. — 
When  Dinkins  was  informed  that  the  negro  was  unsound,  he  ad- 
mitted that  he  had  not  remitted  the  money  to  his  principal ;  and 
said  that  he  would  retain  it  until  Bulger  his  principal  should  execute 
a  bill  of  sale  with  a  warranty.  Farkerson  notified  Dinkins  that  he 
looked  to  him  alone  and  not  to  bis  principal.  Farkerson  knew  no- 
thing of  Bulger  in  the  business ;  but  Dinkins  only.  Witness  con- 
sidered the  amount  paid  a  sound  price :  would  not  have  given  more. 
On  his  cross  examination,  he  said  that  Dinkins  stated  he  was  only 
agent,  and  knew  nothing  of  the  negro;  said  he  would  retain  the 
money  until  Farkerson  was  satisfied.  The  defect  in  the  negro 
was  discovered  in  a  few  days.  He  said  Bulger  his  principal  was 
to  come  to  town  in  a  week  or  two :  he  did  come.  Witness  knew 
he  was  in  town :  boarded  at  the  same  house  with  him.  Farkerson 
also  knew  he  was  in  town.  Before  the  purchase  was  effected,  the 
negro  was  examined  twice ;  thinks  Farkerson  took  the  negro  home 
on  one  occasion  before  the  purchase.  Witness  regarded  Dinkins 
as  the  agent  of  Bulger.  Dinkins  said  his  instructions  were  to  sell 
Vol.  L— 24 


186  CASES  OF  APPEAL 

Parkenon  v,  Dinkins. 

for  cash.  The  sale  was  in  July  or  Aug.,  1837.  llios.  N.  Gads- 
den proves  the  account  sales :  On  being  asked  whether  negroes 
sold  as  unsound,  did  not  on  that  account  sell  very  low,  he  said  some 
persons  will  run  the  risk  and  give  a  large  price,  while  others  will 
give  very  little.  The  prices  of  negroes,  he  said,  vary  very  little 
during  the  summer.  Dr.  Horlbeck  sworn :  said  he  was  requested 
by  Parkerson  to  examine  the  negro  and  did  so ;  she  had  a  limp  in 
her  gait,  produced  from  an  enlargement  of  the  tendons  of  her  an- 
kle. She  was  as  much  cured  as  she  could  be ;  she  might  have 
temporary  relief;  would  not  have  purchased  her  as  a  sound  ne- 
gro ;  the  limp  could  be  hardly  perceived  in  her  coming  towards 
you.  She  said  she  was  unable  to  attend  to  her  duties  about  house. 
She  was  deformed ;  clearly  visible  to  any  one  who  would  examine ; 
very  bow-legged.  The  swelling  appeared  to  be  the  enlargement 
of  the  bone ;  a  person  conversant  with  the  subject  could  have  per- 
ceived it.  Dr.  A.  G.  Howard  examined  the  negro  and  thought  it 
a  case  of  rheumatism :  stated  at  the  time  to  Mr.  Parkerson  that  she 
could  be  cured :  he  regarded  the  case  as  curable :  she  certainly 
was  not  healthy.  Thickening  is  one  of  the  terminations  of  rheu- 
matism. The  swelling  was  not  very  large :  it  was  the  thickening 
of  the  integuments ;  and  not  very  perceptible.  Examined  with 
Dr.  Horlbeck,  and  differed  with  him.  She  said  she  had  runaway, 
and  took  a  cold,  and  that  the  swelling  arose  from  that  He  said  if 
he  wanted  a  negro  for  a  plantation,  he  would  not  have  made  950 
difference  in  her  value  for  this  defect ;  but  would  not  have  such  a 
negro  about  him  at  all.  Says  it  was  chronic  rheumatism ;  it  ap- 
peared she  had  not  been  treated  for  it  at  all.  A  person  not  in  the 
habit  of  observing  such  matters,  would  not  have  perceived  the 
defect ;  she  would  have  required  medical  treatment ;  thinks  that 
Bulger,  at  the  time  she  was  examined,  oiiered  Parkerson  to  have 
her  cured.  James  White  recalled :  Said  before  the  purchase  was 
closed,  he  observed  to  Dinkins  that  the  negro  had  an  awkward 
gait ;  his  impression  was  that  it  was  the  gait  of  a  country  negro. 
Dinkins  said,  there  is  the  negro,  examine  her,  I  know  nothing  of  her. 
Here  the  testimony  closed.  I  charged  the  jury  that  if  they  be- 
lieved, from  the  evidence,  that  a  sound  price  had  been  paid,  and 
that  the  negro  was  so  unsound  at  the  time  of  sale,  as  materially  to 
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afbct  her  value,  and  that  the  plaintiff  did  not  buy  with  a  knowledge 
of  the  &ct,  be  was  entitled  to  recover.  I  charged  that,  though 
the  defendant  sold  as  agent  and  disclosed  his  principal  at  the  time, 
yet  as  he  admitted  he  had  the  funds  in  his  hands  and  promised  to 
retain  them  until  the  plaintiff  was  satisfied,  he  was  liable,  if  the 
plaintiff  in  other  respects  was  entitled  to  recover.  I  omitted  to 
state  that  the  defendant's  attornies,  at  the  close  of  the  evidence  on 
the  part  of  plaintiff,  moved  for  a  nonsuit  on  the  ground  stated  in 
his  notice  of  appeal,  which  I  refused." 

The  jury  found  for  the  plaintiff. 

The  defendant  now  moved  to  set  aside  the  verdict,  and  renewed 
his  motion  for  a  nonsuit  on  the  following  ground :  1.  That  the  de- 
fendant  sold  as  an  agent  only,  and  having  disclosed  his  principal  at 
the  time  of  the  sale,  he  cannot  be  made  liable  upon  the  implied 
warranty  of  soundness.  And  Ruling  in  the  motion  for  a  nonsuit, 
moves  for  a  new  trial  on  the  same  ground  and  also  on  the  following 
grounds:  1.  That  the  implied  warranty  was  rebutted  by  the 
proof  which  came  from  the  plaintiff's  own  witness,  that  the  plain- 
tiff had  notice  of  the  supposed  defect  before  the  purchase,  and  that 
the  defendant  refused  to  warrant ;  and  that  his  Honor  ought,  there- 
fore,  to  have  charged,  that  the  plaintiff  having  purchased  without 
warranty,  was  bound  by  his  contract  2.  That  even  if  there  were 
a  warranty  of  soundness,  there  was  no  proc^  of  such  unsoundness 
as  amounted  to  a  breach  of  the  warranty ;  and  particularly  no 
proof  of  unsoundness  so  materiaUy  affecting  the  value  of  the  negro, 
as  to  entide  the  plaintiff  to  rescind  the  contract  3.  That  the  ver- 
dict was,  in  all  respects,  contrary  to  law  and  the  evidence. 

CuBiA,  per  Richardson,  J.  The  jury  have  settled  the  facts  of 
the  case :  1.  That  the  price  of  the  negro  was  her  full  value — upon 
this  fact  the  warranty  of  soundness  followed,  by  the  law  of  numer- 
ous adjudications  in  South-Carolina.  2.  That  the  negro  was  un- 
sound at  the  time  of  sale. — This  &ct  renders  the  vendor  liable  to 
the  purchaser  by  the  same  adjudications.  It  remains  to  be  consid- 
ered only,  whether  Dinkins,  the  agent  of  Bulger,  the  owner  of  the 
negro,  was  liable  under  the  other  facts  of  the  case.  These  fects 
were  as  follows :  Dinkins  sold  and  warranted  the  negro,  as  the 
agent  of  Bulger ;  received  the  purchase  money,  and  before  he  paid 
it  over  to  Bulger  was  notified  that  the  negro  was  unsound.    Far- 
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kerson  tendered  her  to  Dinkins  and  said  he  would  hold  him  res- 
ponsible. -  Dinkins  replied  he  would  keep  the  purchase  money 
until  Bulger  should  execute  a  bill  of  sale  with  a  warranty/' until 
Parkerson  was  satisfied."  If  Dinkins  (being  plainly  a  mere  agent) 
had  in  the  meantime  paid  over  the  money  to  his  principal  without 
notice,  he  would  have  cleared  himself  of  personal  responsibility. — 
Ash  V.  Livingston,  2  Bay.  Rep.  80 ;  Waddel  v.  Mordecai,  Riley's 
Coll.  17.  But  when  Dinkins  had  received  timely  notice  that  he 
would  be  held  responsible,  and  Parkerson  had  tendered  the  negro 
to  him  on  account  of  a  supposed  breach  of  the  implied  warranty  of 
soundness,  the  contract  was  rescinded,  provided  Parkerson  verified 
the  allegation  of  unsoundness.  From  that  moment  Dinkins  stood 
as  a  provisional  stake-holder ;  and  the  general  count  of  indebitatus 
assumpsit  against  him  for  money  had  and  received,  was  compe- 
tent, and  the  proper  form  of  action.  This  proposition  is  well  e&- 
tabh'shed  in  Ashley  v.  Reeves,  2  M'Cord.  432 ;  Wharton  v.  (yHara, 
2  INfCiord.  65.  The  principle  is,  that  where  a  contract  is  rescind- 
ed, the  parties  stand  as  if  no  contract  had  been  made. — And  for 
him  who  offers  to  rescind  and  put  the  parties  in  statu  quo,  and  who 
also  proves  that  he  had  a  right  to  rescind,  the  same  right  of  action 
arises  as  if  there  had  been  a  mutual  rescision.  This  position  stands 
upon  plain  principles,  and  has  been  established  in  the  cases  of  By- 
ers  V.  Bostwick,  2  IVTCord.  76 ;  Hughes  v.  Banks,  1  IVTCord.  537. 
When,  therefore,  in  addition  to  the  timely  notice  and  tender  made 
to  the  agent,  Parkerson  satisfied  the  jury  that  the  negro  was  un- 
sound at  the  time  of  the  purchase,  his  right  to  recover  the  money 
received  of  him  by  Dinkins  was  made  clear.  If  there  had  been  no 
tender  of  the  negro,  the  form  of  the  declaration  must  have  been 
upon  the  implied  warranty ;  and  if  the  merits  of  the  case  would 
not  allow  a  recovery  under  that  special  form,  there  could  be  none 
upon  the  general  count  for  money  had  and  received. 
The  motion  is  refused. 

Gantt,  O^Neall,  Evans  and  Bittler,  Justices,  concurred. — 
Earle,  J.,  absent  at  the  argument. 

Bailey  J  Dawson  4*  Brewster^  for  the  motion. 
Thompson^  contra. 
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John  H^slett  v*  W.  Kunhardt. 

Action  on  a  note  against  the  indorser — question  of  diligence.  The  note 
was  payable  at  sizty  days,  and  fell  due  on  the  23rd  and  payable  on  the 
25th  of  May,  1837.  On  the  22d  or  23d  of  May,  the  maker  and  his  whole 
family  were  drowned  near  Sullivan's  Island,  and  were  buried  on  the  24th. 
The  indorser  had  been  on  terms  of  intimacy  with  the  maker  and  attended 
his  ftmeraL  On  the  25tfa,  notice  of  non-pa]rment  was  given  to  the  indor- 
ser. The  maker,  as  far  as  it  appeared  on  the  trial,  left  no  will ;  and  up  to 
the  time  of  notice,  no  administration  had  been,  or  indeed  could  have  been 
taken  out  on  his  estate.  Held  that  all  due  diligence  had  been  used  under 
the  circumstances,  and  that  a  formal  demand  at  the  late  dwelling  of  the 
deceased  and  &mily,  (then  unoccupied  and  deserted,)  would  have  been 
worse  than  useless,  and  any  other,  impracticable  or  unnecessary.  (Rich* 
ABDSON,  J.,  dissenting.) 

Befcn^e  BUTLER,  /.,  at  Cfutrkston,  January  Term,  1839. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : — 
**This  was  an  action  of  assumpsit  on  a  promissory  note,  against 
the  defendant  as  indorser.  The  maker  of  the  note  was  one  Ho- 
ratio Leavett  and  indorsed  by  defendant.  It  was  made  payable 
sixty  days  after  date  for  $800;  the  sixty  days  expired  on  the  23d 
of  May,  1837,  so  that  the  last  day  of  grace  was  on  the  26th;  on 
the  23rd,  the  maker  Leavett,  and  his  whole  family,  were  drowned 
near  Sullivan's  Island,  and  were  buried  on  the  24th  or  25th.  The 
defendant,  who  was  the  indorser,  was  intimate  with  Leavett  and 
attended  his  funeral.  A  few  days  afterwards,  perhaps  on  the  25th, 
Alexander  Robertson,  a  notary  public,  gave  notice  to  the  indorser 
that  the  payee  would  hold  him  liable.  The  defendant  said  on  a 
subsequent  occasion,  that  he  held  himself  liable  to  pay  the  note, 
supposing  that  Leavett's  estate  would  prove  solvent — ^the  general 
opinion  being  at  the  time  of  his  death  that  he  was  a  rich  man.  It 
turned  out,  however,  that  his  estate  could  not  pay  his  debts :  and 
the  defendant  then  contended  that  he  was  not  legally  liable  as  in- 
dorser to  pay  the  note,  no  demand  having  been  made  on  the  ma- 
ker's representatives.    The  plaintiff  proved  that  Leavett  left  no 
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will,  or  that  none  was  ever  found*  On  this  state  of  fitcts,  the  de- 
fendant moved  for  a  nonsuit  at  the  trial.  I  overruled  his  motion 
and  suflered  the  plaintiff  to  take  a  verdict.  On  the  251h,  when  the 
notice  was  given  to  the  indorser,  a  demand  weuld  have  availed 
nothing.  At  that  time  there  could  be  no  administration^  and  there 
was  not  an  inhabitant  left  in  the  deceased's  house.  It  would  ha^e 
been  worse  than  a  mockery  to  have  made  a  demand  under  such 
circumstances.  It  would  have  been  to  resort  to  the  artificial  rules 
of  human  laws  to  obviate  the  decrees  of  Providence.  The  reason 
of  a  demand  ceasing,  the  necessity  for  it  ceased  also." 

The  defendant  renewed  his  motion  for  a  nonsuit,  or  new  trial, 
on  the  following  grounds :  1.  Because  the  plaintiff  did  not  use  due 
diligence  to  recover  payment  of  the  note  from  the  maker.  2.  Be- 
cause the  circumstances  respecting  the  maker's  death  and  that  of 
hifl&mily,  do  not,  and  cannot  legally,  excuse  the  plaintiff's  failure 
to  demand  payment  of  the  note  at  the  place  where  he  resided  while 
Uving,  or  from  not  having  searched  the  offices  to  ascertain  who 
were  the  maker's  representatives,  previous  to  notice  being  served 
on  the  indorser.  3.  Because  the  notice  sent  to  the  defendant  was 
insufficient  and  not  a  legal  notice.  4  Because  the  evidence  o&ied 
to  establish  the  fiict,  that  there  was  no  will  left  by  the  maker  of  the 
note,  was  incompetent  and  ought  to  have  been  rejected. 

Curia,  per  Butlbh,  J.  The  reason  of  a  rule  will  generally  di- 
rect its  proper  application.  An  indorser  of  a  bill,  or  note,  under- 
takes to  pay  it,  on  condition  that  the  maker  should  &il  to  do  so  on 
the  day  on  which  it  is  legally  due  and  payable,  which  is  the  last 
day  of  grace.  To  ascertain  whether  the  maker  will  pay,  a  de- 
mand is  generally  necessary,  with  a  view  of  giving  notice  to  the 
indorser  of  non-payment ;  otherwise,  the  indorser  might  be  lulled 
into  a  false  security,  and  might  lose  an  opportunity  of  using  such 
means  as  were  in  his  power  to  indemnify  himself.  There  are  ma- 
ny instances  where  an  actual  demand,  on  the  day,  cannot  be  made. 
In  such  cases,  the  holder  should  give  prompt  notice  to  the  indorser, 
when  that  is  practicable.  The  notice  to  the  indorser  is  of  more 
importance  than  a  demand  on  the  maker,  where  circumstances  will 
not  allow  an  actual  demand.    No  rule  of  law  is  so  inexorably  in- 
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flexible  as  to  admit  of  no  relaxation  or  exception.  There  are  some 
circumstanoes  which  would  not  only  render  a  demand  unavailing, 
bat  an  effort  to  make  one,  revolting.  Suppose  a  holder  and  an  in- 
dorser  of  a  note,  to  live  in  the  neighborhood  of  a  city  that  had  been 
destroyed  by  an  earthquake,  and  the  maker  to  be  involved  in  the 
coDHnon  ruin,  would  the  law  require  the  holder  to  go  to  the  lake 
of  ruins  and  go  through  the  form  of  making  a  demand,  with  the 
purpose  of  fixing  the  liability  of  the  indorser  ?  In  the  case  before 
the  court,  it  appears  that  the  maker  of  the  note  and  his  whole  fam- 
ily were  buried  on  the  day  before  the  last  day  of  grace,  on  which 
the  note  was  legally  made  payable.  According  to  the  testimony, 
not  a  white  inhabitant  of  his  household  survived ;  and  yet  it  is  said 
a  demand  should  have  been  made  on  a  tenantless  house,  or  at  some 
of  the  public  offices.  I  ask  for  what  end  should  this  have  been 
done?  It  was  impracticable  and  legally  impossible  that  any.de- 
noand  could  have  been  made.  The  plaintiff  on  the  trial,  proved 
the  negative,  that  the  maker  left  no  will ;  and  it  was  l^;ally  impossi- 
ble that  there  could  have  been  an  administrator  to  represent  him, 
on  the  25th,  when  demand  should  have  been  made;  on  whom  then 
couM  the  demand  have  been  made  7  It  is  said  that  it  should  have 
been  made  at  the  house  of  the  deceased.  Who  was  there  to  make 
any  answer  to  the  call  of  the  dunner?  He  might  have  rung  the 
bell,  or  rapped  with  the  knocker,  and  the  only  response  would  have 
been  the  echo  of  the  sound  in  deserted  chambers.  As  the  counsel 
for  plaintiff  remarked,  the  notary  might  as  well  have  clamoured  at 
the  recent  grave.  It  was  a  mockery  to  make  a  demonstraticxi  of 
demand,  when  there  toas  no  one  to  receive  and  answer  to  it.  The 
law  is  reasonable  in  its  requirement  Lex  neminem  cogii  ad  vana 
sm  impossOnlicu  The  plaintiff  did  what  was  obviously  reasonable, 
and  what  commonsense  dictated,and  that  which  the  law  sanctioned. 
He  advertised  the  defendant,  by  express  notice,  that  the  note  was 
not  paid  on  the  25th,  and  that  he  would  hold  him  liable.  The  de- 
fendant was  well  acquainted  with  all  the  circumstances  that  would 
excuse  the  want  of  demand,  and  assented  to  his  liability  to  pay  the 
note.  It  is  said,  however,  that  the  notice  was  not  legally  sufficient, 
and  was  premature.  The  notice  was  explicit  that  the  note  was 
not  then  paid,  to  wit,  on  the  25th.  nor  likely  to  be  paid;  and  surely 
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it  was  not  nec^sary  to  recapitulate  in  it  the  fact  of  the  maker's 
death*  That  would  be  to  suppose  that  the  notice  could  giv^  more 
information  than  the  defendant  had,  who  attended  the  funeral  of 
the  deceased.  When  a  note  is  not  paid  on  the  day,  the  earlier 
the  notice  to  the  indorser,  the  better,  so  far  as  it  could  answer 
any  purpose.  An  indorser  may  well  complain  that  he  has  received 
no  notice,  or  one  that  came  to  him  too  late;  but  it  can  rarely  be  a 
cause  of  complaint  that  it  is  too  promptly  given.  If  the  defendant 
had  received  no  notice  at  all,  or  one  that  was  given  after  the  time 
when  he  could  have  made  exertions  to  save  himself,  he  might  well 
have  complained  and  demanded  exemption.  When  a  demand 
cannot  be  made,  that  fact  should  be  communicated  to  the  indorser 
within  a  reasonable  time,  and  an  omission  to  do  so  may  well  be 
taken  advantage  of  by  him,  as  was  properly  held  in  the  case  of 
Price  V.  Young,  1  N.  &  M'Cord.  Rep.  438.  It  was  supposed  that 
the  above  case  is  conclusive  of  the  question  in  this ;  so  far  from  it, 
in  my  opinion  it  is  difierent  from  the  one  before  the  court  in  many 
essential  particulars.  The  most  striking  difference  is,  that  in  one 
there  was  no  notice  to  the  indorser,  and  in  the  other  there  was. — 
In  the  case  of  Price  and  Young,  the  note  was  legally  payable  on 
the  26th  October,  and  no  notice  was  given  to  the  indorser  until 
some  time  in  November ;  this  was  held  to  be  equivalent  to  no 
notice  at  all.  In  this  case,  on  the  contrary,  notice  was  given  on 
the  last  day  of  grace,  and  when  it  was  ascertained  that  the  nota 
would  not  be  paid.  The  striking  diflference  between  the  cases 
does  not  end  here :  In  the  first  case,  Bryce,  the  maker,  died  in 
September,  more  than  a  month  before  the  note  fell  due.  Within 
that  time  his  estate  might  have  had  a  representative  appointed  by 
the  law,  who  could  answer  to  the  demand.  When  one  dies,  ad- 
ministration is  usually  taken  out  on  his  estate  within  six  or 
eight  weeks  after  his  death.  This  is  the  probability.  Hence  an 
inquiry  at  the  public  office  might  not  be  unavailing ;  but  it  is  very 
difierent  where  not  more  than  twenty-five  hours  have  elapsed  after 
one  is  put  in  the  tomb ;  within  that  time  no  one  could  possibly  be 
an  administrator.  In  the  case  of  Price  and  Young,  Judge  Cheves 
seems  to  concede,  that  if  it  had  been  proved  that  the  maker  was  a 
transient  person,  having  no  residence,  it  would  have  been  a  sufli- 
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cient  excuse  for  not  making  a  demand,  provided  thai  fact  was  com- 
municated to  the  indorser  by  notice.  When  it  is  apparent  that  the 
maker  has  left  no  one  in  his  house,  at  his  death,  to  represent  him, 
and  there  was  not  sufficient  time  for  the  law  to  make  a  representa- 
tive, it  would  be  more  impossible  to  make  a  demand  than  on  a  tran- 
sient  person  having  no  residence.  Upon  the  whole,  we  are  satis- 
fied  with  the  circuit  decision  and  refuse  the  motion. 

Gahtt,  CNeall,  Evans  and  Earle,  Justices,  concurred. 

Richardson,  J.,  dissenting.  The  single  question  is,  whether 
the  death  of  Mr.  Leavett,  the  maker  of  the  note,  dispensed  with 
the  necessity  of  the  holders  making  a  demand  of  payment,  in  order 
to  fix  the  liability  of  the  indorser.  The  mournful  occurrence  of 
Mr.  Leavetf s  whole  &mily  being  swept  off,  at  the  same  moment, 
cannot  modify  the  established  rules  of  law.  Whenever  an  unmar- 
ried man  having  no  family  dies,  he,  like  Mr.  Leavett,  leaves  none  to 
represent  him ;  and  if  he  be  also  a  transient  man,  he  further  leaves 
neither  known  habitation,  nor  servant^  which  would  be  even  a 
clearer  instance  of  utter  destitution  left  behind,  than  the  melancholy 
one  before  us ;  yet  Chitty  in  his  authoritative  treatise  on  Bills, 
lays  down  this  rule,  '^  That  the  bankruptcy,  insolvency,  or  death 
of  the  acceptor  of  a  bill,  or  maker  of  a  note,  however  notorious^  will 
not  excuse  the  neglect  to  make  due  presentation;  and  in  the  last 
case,  (death,)  it  should  be  made  on  his  personal  representative,  and 
in  case  there  be  no  executor  or  administrator,  then  at  the  house  of 
the  deceased;  or  the  drawer,  or  indorser,  will  be  discharged.**  Com- 
ment cannot  be  necessary.  The  want  of  a  representative  in  cases 
of  recent  death,  must  of  course  be  frequent,  which  brings  in  the 
worst  alternative,  and  sometimes  there  is  no  fixed  habitation,  but 
not  in  this  case.  The  true  question  is  not  upon  what  the  rule  is, 
but  whether  it  has  been  adopted  in  South-Carolina.  I  once  strug- 
gled against  the  application  of  this  severe  rule,  on  the  second  hearing 
of  the  case  of  Price  v.  Young,  1  M'Cord.  MO.  In  that  case,  both 
the  maker  of  the  note  (Biyce,)  and  the  payee  (Price),  died  before 
the  note  was  due  ;  but  there  was  no  demand  or  presentment  for 
payment. 

There  would  seem  to  have  been  in  this  case  very  unusual  circum- 
VoL.  I.— 25 
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stoDces  to  excuse  the  want  of  a  demand.  Yet,  Judge  Che ves,  (per- 
haps the  greatest  commercial  lawyer  ever  on  our  bench,)  and 
the  court,  adopted  the  rule  expressly ;  they  say,  (1  N.  &  M'Cord. 
436)  '^it  was  contended  that  the  death  of  the  maker  dispensed 
with  proof  of  demand,  unless  it  had  been  proved  that  the  maker 
had  a  legal  representative ;  but  it  was  correctly  replied  that  such 
proof  was  not  requisite,  but  that  the  law  required  proof  of  some 
efibrts  to  make  the  demand.  If  the  proper  offices  had  been  search- 
ed and  it  did  not  appear  that  he  had  a  legal  representative,  then  a 
demand  made  at  the  accustomed  dwelling  of  the  maker  when 
alive,  would  have  been  sufficient  and  was  necessary,  or  proof  that 
he  was  a  transient  person,  or  the  like,  might  have  been  sufficient ; 
but  no  such  proof  was  given.  This  ground  (of  the  indorser),  say 
the  court,  is  supported."  In  this  case  the  rule  laid  down  by  Chitty 
is  explicitly  adopted,  with  a  third  alternative,  or  proof,  that  he  was 
a  transient  man ;  but  that  is  not  surmised  of  Mr.  Licavett  I  can 
perceive,  therefore,  no  distinction  between  that  case  and  the  one 
before  the  court,  and  consider  the  rule  established.  It  is  to  be  re- 
marked, that  at  the  second  trial  of  Price  v.  Young,  there  was  proof 
that  Bryce  was  a  transient  man,  as  well  as  a  supposed  insolvent, 
and  a  verdict  being  given  the  second  time  against  the  indorser 
Young,  the  court  delivered  no  opinion  whether  that  fact  would  dis- 
pense with  the  demand,  but  granted  a  nonsuit  to  the  indorser,  for 
want  of  timely  notice  to  him.  It  appears  to  my  understanding, 
that  there  arises  sometimes  a  mistake  upon  the  term  ''  demand." 
It  does  not  always  signify  a  personal  request  of  payment ;  but  it 
often  means  a  mere  presentment  or  exhibition  of  the  note,  at  the 
proper  time  and  place,  by  some  one  authorised  to  demand  and  re- 
ceive payment — which  is  often  all  that  can  be  done,  as  where  a 
note  is  payable  at  a  named  bank  or  town,  the  presentment  is  there 
made,  whether  the  maker  be  there  or  not.  But  it  is  this  kind  of 
authorized  diligence  which  constitutes  the  demand  that  fixes  the 
indorser  upon  notice  thereof.  In  reference  to  the  indorser^ihe  hold- 
er of  a  note  is  never  to  assume  that  it  will  not  be  paid  by  the  ma- 
ker, his  agents,  or  friends ;  an  insolvent  man,  or  a  deceased,  may 
have  made  a  proper  provision,  or  have  friends  to  act  for  him.  If 
the  holder  will  assume  the  contrary,  he  may  do  so,  and  may  be 
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well  commended,  as  in  the  present  instance ;  but  he  must  do  so  at 
his  own  risk  and  not  expect  to  debit  his  neighbour  with  the  possi- 
ble loss  that  may  follow  his  good  dispositions.  The  rights  of  an 
indorser,  who  is  only  a  provisional  surety,  cannot  be  thus  compro- 
mised. The  demand  of  payment,  in  its  proper  sense,  is  matter  of 
substance,  and  the  note  must  be  presented  at  the  proper  time  and 
place,  with  authority  to  receive  payment,  and  this  is  the  condition 
precedent  to  the  liability  of  the  indorser  under  the  rule  established. 
The  subsequent  notice  to  him,  is  more  a  matter  of  form.  See  the 
case  of  Halls,  Kirkpatrick  &  Co.  v.  Howell,  Harp.  Rep.  426,  for 
this  distinction  well  laid  down. 

Philips^  for  the  motion. 
SrCrady  4*  Caldtvettj  contra. 

NoTB. — ^In  the  case  of  Galpin  v.  Hard,  3  M'Cord.  Rep.  394,  the  court  say, 
*'  the  necesBity  of  a  personal  demand  upon  the  drawer,  to  render  the  indorser 
liable,  ia  superseded  in  a  variety  of  instances,  which  would  impose  on  the 
holder  an  unreasonable  degree  of  labor  and  inconvenience.  So  it  seems 
that  if  the  holder  cannot  discover  the  place  to  which  the  drawer  has  re- 
moved, it  is  sufficient  to  excuse  him  from  making  a  demand,  or  where  the 
drawer  has  removed  into  a  distant  country." 

In  an  action  on  a  note  by  the  indorsee,  against  the  indorser,  drawn  in 
Charleston,  it  appeared  by  the  testimony  of  the  notary,  that  on  the  day  the 
note  became  due,  he  made  diligent  search  for  the  maker  in  Charleston,  and 
could  not  find  him,  but  understood  he  had  removed  to  Philadelphia ;  and  that 
he  gave  notice  of  non-payment,  on  the  same  day,  to  the  indorser.  The 
court  held  that  any  demand  was  dispensed  with,  and  that  the  indorser  was 
bound.    Gillespie  v.  Hanahan,  4  M'Cord.  Rep.  503. 

In  Massachusetts,  where  the  maker  of  a  note  died  and  an  administrator 
was  appointed  before  the  note  became  payable,  (the  day  of  payment  falling 
within  a  year  from  the  time  of  his  appointment,)  it  was  held  that  the  holder 
might  maintain  an  action  against  the  indorser,  without  proving  a  demand 
upon  the  administrator  at  the  maturity  of  the  note.  Hale  v.  Burr,  12  Mass. 
Rep,  86.    See  also  Bayley  on  Bills,  220.  R. 
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Rebecca  Rhame  v.  James  Ferguson  and  John  R.  Danoerheld. 

Action  of  trover  for  fourteen  Blaves.  One  Broad,  by  his  last  will  and  testa- 
ment, bequeathed  certain  slaves,  with  their  future  issue  and  increase,  to 
John  R.  Dangerfield,  "in  trust  nevertheless^  and  for  this  purpose  only,  that 
the  said  D^  his  executors  and  assigns,  should  permit  and  suffer  the  said 
slaves,  Slc^  to  apply  and  appropriate  their  time  and  labor  to  their  own  pro- 
per use  and  behoof  without  the  intermeddling  or  interference  of  any  person 
or  persons  whomsoever,  further  than  might  be  necessary  for  their  protection 
under  the  laws  of  this  State,  &c.  The  testator  in  his  said  will  further 
says,  "  Then  I  give  and  bequeath  all  the  rest,  residue  and  remainder,  of 
my  estate,  both  real  and  personal,  to  my  said  friend  D.and  his  heirs  and, 
assigns  forever ;  upon  trust,  nevertheless,  and  for  this  purpose  only,  that 
the  said  slaves  above  mentioned,  &c.,  be  permitted  and  suffered  to  use 
and  enjoy  the  said  estate,  whether  real  or  personal,  for  ever^  without  the 
interference  or  meddling  of  the  said  D.,  or  any  person  or  persons  whom- 
soever, further  than  may  be  necessary  to  secure  to  the  said  slaves  the  full 
use  and  enjoyment  of  the  estate  above  mentioned.*' 

B.  died,  and  the  slaves  above  mentioned  came  into  and  continued  in  the  pos- 
session of  Dangerfield,  when  the  plaintiff  through  and  with  her  agent  S^ 
undertook  to  seize  the  slaves,  as  being  liable  to  seizure  under  the  act  of 
1800 — and  were  about  to  carry  them  off.  The  defendant,  D^  under  the 
advice  and  with  the  countenance,  and  perhaps  the  co-operation  of  the 
other  defendant,  F.,  resisted  the  seizure  of  the  slaves,  and  the  plaintiff  de- 
sisted and  went  off  without  them ;  upon  which  she  brought  this  action  of 
trover. 

On  the  trial  below,  the  Judge  gave  the  following  instructions  to  the  jury  : 
1.  "That  the  effect  of  Broad's  will  was  clearly  to  vest  in  his  executor, 
Dangerfield,  the  legal  title  to  his  estate.  That  at  the  testator's  death,  the 
executor  had  a  right  to  take  possession  of  the  property  and  use  it  for  the 
purpose  of  paying  the  debts  of  the  estate,  and  then  to  do  with  it  as  he 
pleased  ;  whether  he  would  have  acted  in  good  faith  in  appropriating  it 
to  himself,  instead  of  obeying  strictly  the  directions  of  the  will,  was  a 
question  upon  which  a  court  of  law  would  not  undertake  to  decide.  2. 
That  if  the  executor  gave  up  the  practical  dominion  and  control  of  the 
negroes,  and  left  them  to  their  own  government,  they  were  liable  to 
seizure  under  the  act  of  1800.  Assuming  that  the  negroes  were  liable  to 
seizure,  upon  the  question  whether  the  plaintiff  acquired  a  legal  title  to 
the  negroes  by  seizure,  the  Judge  stated  to  the  jury  that  the  question  pre- 
sented itself  in  three  points  of  view  :  1.  Did  the  plaintiff  have  an  actual 
tangible  possession  of  the  negroes  ?  2.  Did  she  so  far  subjugate  them  to 
her  power  and  control,  as  to  make  them  virtually  her  prisoners  ?    3.  Had 
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the  negroes  volontarily  sonrendered  themselves  as  captives  to  be  taken  to 
Charleston,  under  S's.  proclamation  that  they  must  go  ?  The  jury  were 
instructed  if  they  should  come  to  an  aflirmative  conclusion  on  either  of 
these  propositions,  to  find  for  the  plaintiff  The  jury  found  for  the  defen- 
dants, and  a  motion  for  a  new  trial  was  refused. 

Before  BUTLER^  /.,  at  Charleston,  January  Term,  1839. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
^  This  was  an  action  of  trover  for  fourteen  negroes,  (Daphne,  and 
her  children  and  grand  children.)  The  title  of  plaintiff  to  the  ne- 
groes was  founded  on  an  alleged  seizure  of  them,  under  the  act  of 
1800,  as  having  been  emancipated  contrary  to  the  laws  of  the 
State.  The  negroes  had  belonged  to  6.  Broad,  who  left  the  fol- 
lowing will: 
*Staie  of  South^Carolina: 

In  the  name  of  God — Amen !  I,  George  Broad,  of  the  parish  of 
St  John's,  Berkley,  in  the  said  State,  farmer,  being  of  sound  mind, 
memory  and  understanding,  do  make,  publish  and  direct,  my  last 
will  and  testament,  in  manner  and  form  following,  that  is  to  say : 
I  will  and  direct  that  my  just  debts  and  funeral  expenses  be  paid  as 
soon  after  my  death  as  possible ;  then  I  give  and  bequeath  to  my 
friend  John  R.  Dangerfield,  of  Bamaretta,  in  said  parish  of  St 
John's,  Berkley,  to  him  and  his  executors  and  assigns  forever,  my 
slaves  Daphne  and  her  children,  Nicholas,  Mary,  Jacob,  Betsey, 
Sammy,  William^  Sarah,  Frederick,  James,  George  and  Simon, 
and  her  grand  children,  John  and  Betsey,  together  with  the  future 
issue  and  increase  of  such  as  are  females :  in  trust,  nevertheless, 
and  for  this  purpose  only,  that  the  said  John  R.  Dangerfield,  his 
executors  and  assigns,  do  permit  and  stiffigr  the  slaves  above  men- 
tioned, and  each  and  every  of  them  and  their  future  issue  and  in- 
crease, to  apply  and  appropriate  their  time  and  labor  to  their  own 
proper  use  and  behoof,  without  the  iniermeddling  or  irUerference  of 
€my  person  or  persons  whomsoever,  further  than  may  be  necessary 
for  their  protection  under  the  laws  of  this  State,  which  now  exist, 
or  may  be  passed  hereafter ;  then  I  give  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  personal,  to  my 
said  friend,  John  R.  Dangerfield,  above  mentioned,  his  heirs  and 
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assigns  forever ;  upon  trust,  nevertheless,  and  for  this  purpose  only, 
that  the  said  slaves  above  mentioned,  and  each  and  every  of  them, 
and  their  future  issue  and  increase,  be  permitted  and  su&red  to 
use  and  enjoy  the  said  estate,  whether  real  or  personal,  forever ^ 
without  the  interference  or  meddling  of  the  said  John  R.  Danger- 
field,  or  any  person  or  persons  whomsoever,  further  than  may  be 
necessary  to  secure  to  the  said  slaves  the  full  use  and  enjoyment 
of  the  estate  above  mentioned. 

Lastly,  revoking  all  former  or  other  wills  and  testaments,  I  do 
hereby  declare  this  to  be  my  last  will  and  testament ;  and  do  hereby 
constitute  John  R.  Dangerfield  sole  executor  to  the  same. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
6th  day  of  April,  in  the  year  of  our  Lord  1836. 

GEORGE  BROAD,  [L.  S.] 

Signed  and  sealed  in  the  presence  of— 
Sanford  W.  Barker, 

JOSIAH  DaKGERFIELD, 

Press  M.  Sboth. 

Proved  before  Thomas  Lehre,  O.  C.  D.,  on  the  7th  day  of  May, 
1836.    At  the  same  time  qualified  John  R.  Dangerfield,  executor.' 

The  plaintiff  ofiered  the  following  testimony:  John  J.  Single- 
tary  says  that  he  was  employed  by  plaintifi*,  under  a  power  of  at- 
torney, to  seize  the  negroes  enumerated  in  the  will ;  and  that  he, 
in  company  with  plaintifi'herself,  and  Mrs.  Dehay,  her  son  and  ser- 
vant, went  to  the  plantation  of  Broad,  about  8  o'clock,  on  the  3l8t 
December,  1837 ;  Mrs.  Dehay  and  her  son  having,  however,  no- 
thing to  do  with  the  transaction.  They  found  no  white  person  on 
the  place,  but  found  some  negroes  in  the  dwelling  house  that  had 
been  occupied  by  Broad  in  his  life  time.  The  witness  ordered  the 
negroes  out  of  the  house  into  the  yard,  and  told  them  that  be 
seized  them  in  the  name  of  the  plaintiff,  and  that  they  must  go  with 
him  to  Charleston.  Dangerfield  came  and  asked  witness  by  what 
authority  he  had  taken  the  negroes;  the  witness  replied,  he  had 
seized  them  for  plaintiff,  shewed  his  power  of  attorney,  and  read 
the  acts  of  the  legislature  under  which  he  was  proceeding.  Dan- 
gerfield replied,  it  was  a  pity  to  drag  them  through  the  mud ;  and 
said  sooner  than  they  should  go  that  way  he  would  let  them  have 
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his  wagon ;  and  ordered  a  boy  to  bring  the  wagon.  It  seemed 
that  Dangerfield  had  been  informed  by  a  boy  of  what  was  going 
ODy  and  had  dispatched  a  messenger  to  colonel  Ferguson,  who  gal- 
loped up  about  an  hour  after  witness  and  his  party  had  got  there : 
he  asked  witness  for  his  authority ;  witness  handed  him  the  power 
of  attorney ;  Ferguson  looked  at  it  and  said,  it  is  all  a  cheat ;  told 
Dangerfield  to  order  him  off,  and  if  he  would  not  go,  give  him  the 
vrhip ;  and  that  if  that  would  not  do,  and  more  should  come  than 
Mrs.  Rhame  and  witness,  to  shoot ;  after  giving  this  advice,  which 
he  did  apparently  under  great  excitement,  Ferguson  rode  ofi)  leav- 
ing the  others  at  the  place.  Witness  said  in  Ferguson's  presence 
that  he  could  go  away  peaceably,  that  he  had  not  come  to  lose  or 
take  life.  Whilst  they  were  talking,  a  boy,  (one  in  dispute,)  came 
up  with  a  duck  and  a  gun ;  he  put  the  gun  in  the  house,  where 
there  were  two  or  three  others.  The  boy  was  insolent  and  wit- 
ness told  him  to  hold  his  tongue  or  he  would  tie  him ;  witness  and 
Rhame  finally  left  the  place  about  11  o'clock,  in  consequence  of 
threatened  violence,  leaving  Dangerfield  with  the  negroes.  Wit- 
ness said  that  he  had  frequently  passed  the  place  since  Broad's 
death,  and  that  he  had  not  seen  any  white  person  on  it ;  that  the 
negroes  were  there,  and  that  he  never  saw  them  at  work ;  saw  no 
signs  of  cultivation  about  the  house  ;  there  might  have  been  fields 
at  a  distance  off.  That  he  knew  of  Dangerfield  renting  a  mill 
about  15  miles  from  the  place,  when  he  served  a  writ  on  him  some 
time  before  this ;  that  Dangerfield  had  a  residence  said  to  have 
been  about  a  mile  from  the  place  ;  but  that  he  did  not  think  he 
lived  at  it  when  he  called  to  serve  the  writ  Broad  left  no  blood 
relations.  Broad  ha^  married  Mr.  Huff's  sister,  and  Huff  had 
married  Broad's  sister ;  on  the  death  of  Huff's  wife,  he  married 
Miss  Nettles,  the  present  Mrs.  Rhame.  On  the  cross-examination 
of  this  witness,  he  said  he  was  at  the  place  about  an  hour  before 
Dangerfield  came  and  two  hours  before  Ferguson's  arrival ;  that 
he  was  waiting  to  get  off  The  witness  said  he  never  had  the  ac- 
tual possession  of  any  of  the  negroes ;  all  he  did  was  to  tell  them 
they  must  go  to  town  with  him,  or  he  would  tie  them.  The  ne- 
groes did  not  say  whether  they  would  go  or  not.  Jane  Dehay  sworn: 
is  sister  of  Mrs,  Rhame,  who  staid  at  her  house  the  night  before 
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she  went  to  Broad's  place  ;  but  had  nothing  to  do  with  the  busi- 
ness, but  had  her  little  wagon  and  was  on  her  way  to  the  city. — 
She  was  invited  to  come  in  the  house  by  the  old  wench.  She  con- 
curred with  Singletary  as  to  what  occurred ;  and  said  that  Feiga- 
son  went  off  before  any  of  the  rest  She  does  not  live  far  fcofOk 
the  place ;  has  seen  two  of  the  negroes  hunting  with  guns  and  dogs ; 
the  dogs  run  dovm  a  wounded  deer  in  her  yard ;  has  seen  the  ne- 
groes passing  vdthout  a  white  person  with  them,  and  never  saw 
them  at  work ;  witness  hurried  the  party  to  go  on,  and  she  could 
not  tell  the  reason  why  they  staid.  Saw  her  sister  take  hold  of 
one  little  negro  and  said  she'd  keep  it.  Peter  Taylor  and  James 
B.  Taylor,  said  they  had  seen  two  of  the  negroes,  Nicholas  and 
Jacob,  hunting  cows ;  once  Dangerfield's  little  son  was  along. — 
Has  seen  them  driving  bays  for  deer.  (See  my  notes  if  necessary.) 
Dr.  Theodore  Gaillard  lives  near  Broad's  place,  and  sometimes  at- 
tends the  negroes  who  stay  there  as  physician.  Knows  that  the 
negroes  are  under  the  control  of  Dangerfield ;  who  makes  them 
work ;  some  make  provisions  and  others  work  out  as  carpenters. 
Dangerfield  pays  their  taxes  and  medical  bills ;  knows  that  some 
com  has  been  sold  that  was  made  on  the  place.  The  negroes  are 
very  orderly  and  well  behaved :  he  has  taken  them  with  Danger- 
field  to  drive  for  him.  Dangerfield  lives  about  half  a  mile  from 
the  negroes,  and  sees  them  frequently.  The  case  was  argued 
very  elaborately  and  at  great  length  to  the  jury.  I  charged  the 
jury,  that  by  the  will  of  Broad,  Dangerfield  had  a  legal  title  to  the 
negroes ;  that  a  court  of  law  could  not  take  notice  of  the  trust ;  that 
a  court  of  equity  might,  and  perhaps  would  regard  Dangerfield  as 
holding  as  trustee,  and  if  so,  that  the  negroes  might,  according  to 
the  case  of  Fable  and  Brown,  (2  Hill.  Ch.  Rep.  378,)  be  escheata- 
ble.  That  a  court  of  law  could  not  take  notice  of  the  trusts  and 
characterize  the  title  by  them.  Whether  Dangerfield  had  assented 
to  the  freedom  of  the  negroes,  and  had  in  factj  carried  into  effect 
the  declarations  of  the  will  of  Broad,  was  a  question  of  fact  to  be 
determined  by  the  testimony ;  that  if  ds^facto,  the  negroes  were 
enjoying  the  privileges  of  free  people,  vrithout  the  control  or  inter- 
ference of  a  white  person,  they  were  liable  to  seizure,  under  the 
act  of  1800.    This  question  I  submitted  fairly  to  the  jury,  saying 
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to  them  that  Broad's  will  was  a  palpable  attempt  to  defeat  and 
evade  the  laws  of  the  State  against  the  emancipation  of  slaves ; 
and  that  if  it  had  been  carried  into  eilect,  the  slaves  were  liable  to 
seizure.  Whether  there  had  been  a  seizure,  was  also,  in  some  mea- 
sure, a  question  of  fact.  I  said  that  merely  going  on  a  place,  and 
proclaiming  ownership,  was  not  sufficient;  that  the  most  palpable 
form  of  seizure  was  manucaption ;  but  that  was  not  actually  neces- 
sary ;  that  the  possession  of  and  dominion  over  negroes,  who  were 
capable  of  assent,  and  the  influence  of  motive,  could  otherwise  be 
acquired  and  consummated ;  as  by  the  consent  of  the  negroes  them- 
selves, or  a  removal  of  them,  &c.  That  such  a  question  must  ne- 
cessarily depend  on  the  circumstances  of  each  case.  In  the  case 
under  consideration,  it  was  by  no  means  certain  that  the  negroes 
would  at  any  time  have  gone  with  the  captors  by  their  consent ; 
and  whether  the  captors  had  the  power  to  force  them,  was  also 
uncertain.  With  regard  to  the  conversion  by  defendants,  I  charged 
that  Dangerfield  had  retained  the  possession  of  the  negroes,  and 
might  be  held  responsible  for  their  value,  if  the  plaintifl^s  title  was 
perfect;  and  that  Ferguson  might  also  be  held  responsible  for  the 
consequences,  although  he  derived  no  benefit;  provided  the  negroes 
were  given  up  in  consequence  of  any  violence  actually  used  by 
him,  or  by  his  co-operating  with  the  other;  butifSingletary  yield- 
ed to  the  moral  influence  of  his  opinion,  and  dread  to  Dangerfield, 
who  was  left  alone;  he  should  not  be  held  liable.  The  distinction 
between  the  defendants  is  of  little  importance,  as  the  jury  found  a 
verdict  for  both  of  them,  upon  other  grounds  than  the  one  of  con- 
version." 

The  plaintifi'now  moved  the  court  for  a  new  trial,  on  the  follow- 
ing grounds :  1.  That  the  will  of  Broad  was  an  attempt  to  evade 
the  law  of  the  State ;  and  as  the  executor  qualified,  and  actually 
permitted  the  negroes  to  live  just  as  the  will  prescribed,' only  so  far 
interfering  as  to  protect  them  against  the  law,  the  law  was  violated, 
and  the  slaves  emancipated  contrary  to  law,  and  were  liable  to 
seizure.  2.  That  the  judge  was  mistaken  in  supposing  that  the 
negroes  must  be  actually  estrays  and  derelict,  in  order  to  render 
them  liable  to  seizure ;  but  the  very  evil  example  intended  to  be 
prevented  by  the  act,  was  to  permit  slaves  to  enjoy  all  the  benefits 
Vol.  I.— 26 
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of  freedom,  under  a  mere  nominal  control  of  white  persons.  The 
abandonment  meant  by  law,  was  the  relinquishment  of  the  right 
usually  exercised  over  slaves,  and  putting  them  in  a  better  condi- 
tion than  the  rest  of  the  slave  population.  And  in  this  case,  there 
was  not  one  single  instance  of  any  act  of  ownership,  but  what  was 
intended  for  the  protection  and  benefit  of  the  slaves.  3.  That  in 
stating  to  the  jury  that  Dr.  Gaillard  proved  any  act  of  hiring,  or 
pa}ring  taxes,  &c.,  was  erroneous ;  as  the  witness  expressly  stated 
that  he  did  not  know,  of  his  own  knowledge,  any  of  the  facts  he 
volunteered  to  state,  and  was  not  present  at  any  hiring,  or  paying 
of  taxes.  4.  Because  the  court  erred  on  what  constituted  a  legal 
seizure,  and  that  the  judge  ought  to  have  charged,  that  the  calling 
the  negroes  out  and  ordering  them  to  be  ready  to  go  with  plaintiff, 
was  a  sufficient  seizure  of  negroes ;  as  vnthout  any  interference 
afterwards,  they  would  have  been  carried  ofE  And  the  charge 
that  the  negroes  should  be  removed  away  was  erroneous,  as  the 
congregating  them  in  the  yard  was  sufficient.  5.  Because  the 
court  erred  in  charging  that  Ferguson  was  not  guilty  of  dispossess- 
ing the  plaintiff,  unless  he  used  actual  physical  violence.  Where- 
as it  is  submitted,  that  his  threats  of  violence  was  such  aiding  and 
abetting  Dangerfield,as  to  constitute  him  a  principal  in  the  trespass. 
And  in  fact,  the  plaintiff  was  driven  away  from  the  negroes  and 
compelled  to  abandon  them.  6.  Because  the  &cts  proved,  brought 
the  negroes  fully  within  the  provisions  of  the  act  of  1800.  The 
seizure  was  complete,  and  the  rescue  by  defendants  fully  proved, 
and  so  the  judge,  it  is  submitted  should  have  charged. 

CiTBiA,  per  BuTLBR,  J.  The  efifect  of  Bijoad's  will,  was  clearly 
to  vest  in  his  executor,  Dangerfield,  the  legal  title  to  his  estate.  At 
the  testator's  death  the  executor  had  a  right  to  take  possession  of 
the  property  and  use  it  for  the  purpose  of  paying  the  debts  of  the 
estate,  and  then  to  do  with  it  as  he  pleased.  Whether  he  would 
have  acted  in  good  faith  in  appropriating  it  to  himself,  instead  of 
obeying  strictly  the  directions  of  the  will,  is  a  question  upon  which 
a  court  of  law  would  not  undertake  to  decide.  If  he  gave  up  the 
practical  dominion  and  control  of  the  negroes,  and  left  them  to  their 
own  self-government,  I  was  of  opinion  they  were  liable  to  seizure 
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under  the  act  of  1800.  This  was  a  question  of  fact  that  beloi^d 
to,  and  was  fairly  submitted  to  the  jury.  Assuming  that  the  ne- 
groes were  liable  to  seizure,  the  next  question  was,  did  the  plaintiff 
acquire  a  legal  title  to  the  negroes  by  seizure.  My  charge  ana- 
lysed, was  that  the  question  presented  itself  in  three  points  of  view: 
1.  Did  the  plaintiff  have  an  actual  tangible  possession  of  the  ne- 
groes 7  This  is  the  most  obvious  and  general  form  of  seizure.  2. 
Did  she  so  far  subjugate  them  to  her  power  and  control  as  to  make 
them  virtually  her  prisoners  7  This  might  have  been  efiected  with- 
out a  voluntary  surrender  on  the  part  of  the  negroes,  and  depended 
on  the  power  of  Singletary  to  enforce  his  authority  and  secure  his 
captives.  3.  Had  the  negroes  voluntarily  surrendered  themselves 
as  captives  to  be  taken  to  Charleston,  under  Singletary's  procla- 
mation that  they  must  go7  They  were  capable  of  doing  so.  If 
the  jury  should  come  to  an  affirmative  conclusion  on  either  of  these 
propositions,  I  instructed  them  to  find  for  the  plaintiff  All  the 
questions  in  the  case  were  submitted  under  proper  instructions — 
and  the  verdictof  the  jury  cannot  be  disturbed. 
The  motion  is  dismissed. 

Gautt,  O^Neall,  Evans  and  Earle,  Justices,  concurred. 

O.  M.  Smith  4*  HurUj  for  the  motion. 
Petigru  4*  Lesesne^  contra. 


D.  &  J.  EwART  V,  T.  J.  Kbrr. 

The  plaintiffii  delivered  two  hundred  and  fifty  bales  of  cotton  to  one  Haw- 
kins,  as  a  common  carrier,  to  be  delivered  by  him  to  Boyce  &,  Co.,  the 
consignees.  The  defendant,  as  agent  of  Hawkins,  delivered  two  hundred 
and  forty-three  bales;  but  detained  the  remaining  Bevea  far  freight^  and 
refused  to  deliver  them.  Plaintiffi  brought  an  action  of  trover  against 
the  defendant  for  the  seven  bales,  and  on  the  trial  offered  to  prove  that 
the  cotton  shipped  was  damaged,  by  the  default  of  the  earrierf  to  an 
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amount  exceeding  the  value  of  the  freight.  The  judge  helow  overruled 
the  evidence*  and  nonsuited  the  plaintiffs.  Nonsuit  set  ^de,  and  new 
trial  awarded.     [Eable  and  RichardsoNi  Justices,  dissenting.] 

Under  the  English  law  of  set-off,  in  an  action  by  the  carrier  for  freight, 
where  goods  have  been  delivered  (though  in  a  damaged  condition,)  and 
accepted,  the  defendant  cannot  set  up  a  defence  by  way  of  discount  or 
8et>ofi^  that  the  goods  were  damaged ;  for  their  statutes  of  set-off  only 
apply  to  liquidated  demands,  and  not  to  uncertain  or  unascertained 
damages.    The  freighter,  in  such  a  case,  is  put  to  his  cross  action. 

Yet,  under  the  discount  act  of  this  state,  (P.  L.  246,)  which  uses  the 
terms  "any  accompt,  reckoning,  demand,  cause  or  thing  against  the 
plaintiff,"  the  damages  sustained  by  goods  in  their  transportation  may,  in 
all  cases,  whether  the  freight  be  agreed  upon  by  the  parties  or  not,  be  set 
up  as 'a  defence  to  the  action  by  the  carrier  for  his  freight ;  and  if  such 
damages  are  equal  to,  or  exceed  the  freight,  the  defendant  must  recover : 
and  in  this  point  of  view,  the  defence  becomes  essentially  a  cross  action. 

Under  the  law  of  this  state,  the  carrier's  right  of  lien  for  freight  is  only  co- 
extensive with  his  legal  right  of  action ;  if  his  claim  to  recover  in  the 
particular  case  could  not  be  gainsayed,  then  it  would  follow  that  his  lien 
could  not  be  disputed.  But  as  the  owner  may  show  in  avoidance  of  his 
claim  to  recover  freight,  that  the  goods  were  injured  in  the  transporta- 
tion, it  foUows  that  his  lien  must  be  liable  to  be  defeated  in  the  same  way. 

'*  Where  there  is  no  debt,  there  is  no  hen  ;*'  and  if  it  can  be  shown  that 
the  carrier  has  injured  the  goods  of  the  shippers  to  a  greater  amount 
than  his  whole  freight,  it  cannot  be  pretended  that  they  owe  him  any 
thing :  and  hence,  the  owner  may  maintain  trover  against  the  carrier, 
for  the  goods  which  he  detains,  on  account  of  his  supposed  claim  to 
freight,  and  refuses  to  deliver. 

To  maintain  trover,  it  is  only  necessary  for  the  plaintiff  to  show  a  right  of 
property  and  of  possession  in  himself,  and  a  conversion  by  the  defendant. 

Earle  and  Richardson,  Justices,  (dissenting,)  were  of  opinion  that  the 
carrier's  lien  for  freight  entitles  him  to  retain  possession  of  the  goods  un- 
til his  freight  be  paid :  that  he  has  a  special  property  in  the  goods,  which 
can  only  be  divested  by  payment  of  the  freight  or  tender  of  it,  and  that 
being  in  actual  possession  he  is  not  liable  in  trover,  however  else  he  may 
be  liable,  or  to  whatever  extent,  for  any  damages  which  the  goods  may 
have  sustained.  That  according  to  sJl  the  English  cases,  where  the 
goods  are  delivered  and  accepted,  in  whole  or  in  part  (though  damaged), 
the  freighter  cannot  set  up  the  damages  as  a  defence  or  by  way  of  dis- 
count, to  an  action  for  the  freight,  but  is  put  to  his  cross  action.  That 
although  it  might  be  admitted,  that  under  the  terms  of  our  discount  act, 
the  freighter  may  set  up  the  damages  by  way  of  defence  or  discount,  to 
an  action  for  the  freight,  yet  that  the  defendant  in  this  case,  by  deliver- 
ing the  principal  part  of  the  goods  to  the  consignees,  which  they  had  ac- 
cepted, was  entitled  to  his  freight,  and  had  a  right  to  retain  the  balance 
until  the  freight  was  paid  or  tendered ;  and  that  trover  would  not  lie 
against  him. 
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Before  EARLE,  /.,  at  Charleston,  May  Term,  1835. 

This  was  an  action  of  trover,  for  seven  bales  of  cotton.  The 
plaintiffs  proved  the  delivery  of  two  hundred  and  fifty  bales  of 
cotton,  in  good  order,  to  Michael  Hawkins,  in  Columbia,  a  com- 
mon carrier,  to  be  delivered  by  him  to  Boyce  &  Co.,  Charleston, 
at  one  dollar  per  bale.  Defendant,  as  the  agent  of  Hawkins,  de- 
livered two  hundred  and  forty-three  bales,  and  detained  seven  for 
freight.  PlaintiflJs  offered  to  prove  that  the  cotton  was  damaged 
to  an  amount  exceeding  the  value  of  the  freight,  by  the  default  of 
the  carrier.  His  honor,  the  presiding  judge,  overruled  the  evi- 
dence, and  nonsuited  the  plaintiffs. 

The  plaintiflTs  now  move  to  set  aside  this  order  for  the  follow- 
ing reasons :  1.  By  the  law,  as  well  as  the  usage  of  trade,  damages 
for  which  the  carrier  is  responsible  should  be  settled  in  the  settle- 
ment of  the  freight.  2.  Because,  when  the  carrier  has  not  fulfilled 
his  contract,  or  when  his  neglect  has  occasioned  damages  equal 
to  the  amount  of  freight,  there  is  nothing  due  to  him ;  and  there 
can  be  no  lien  where  there  is  no  debt. 

Curia,  per  O'Neall,  J.  This  case  has  been  subjected  to  a 
great  deal  of  examination,  and  the  result  has  been  a  well  settled 
judgment,  on  the  part  of  a  majority  of  the  court,  that  the  nonsuit 
must  be  set  aside.  The  cases  to  be  found  in  the  books  of  reports 
have,  in  general,  little  application ;  they  are  actions  for  the  recov- 
ery of  freight  when  the  goods  had  been  delivered.  The  injury 
done  to  them  in  their  transportation  is  said  not  to  be  a  matter  of 
defence,  but  of  a  cross  action ;  as  in  the  case  of  Shields  v.  Davis, 
6  Taun.,  65.  The  reason  of  this,  in  England,  is  plain.  In  1  Tidd's 
Practice,  603,  it  is  said,  "  The  actions  in  which  a  set-off"  is  allow- 
able upon  these  statutes,  (2  Geo.  II.  c.  22,  sec.  15 ;  8  G^o.  II.  c.  24, 
sec.  4,)  are  debt,  covenant  and  assumpsit  for  the  non-payment  of 
money,  and  the  demand  intended  to  he  set  off  must  be  liquidated, 
and  such  as  might  have  been  made  the  subject  of  one  or  other  of 
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these  actions.  A  set-off,  therefore,  is  never  allowed  in  actions 
upon  the  case,  trespass  or  replevin,  &c.,  nor  in  debt  on  bond,  con- 
ditioned for  the  performance  of  covenants,  &c.  nor  in  covenant 
or  assumpsit  for  general  damages,  and  a  penalty  or  uncertain 
damages  cannot  be  made  the  subject  of  a  set-off."  The  damages 
which  goods  may  have  sustained  in  the  possession  of  a  carrier 
are  so  uncertain  in  amount  that  they  could  not,  in  England,  be  set 
off;  and  hence,  to  an  action  for  freight,  the  defendant  could  gene- 
rally make  no  defence,  arising  therefrom.  The  only  case  which 
I  have  been  able  to  find,  having  a  direct  bearing  on  this  case,  is 
from  New- York,  Sherman  v.  Withers,  Anthon's  N.  P.  166.  In 
that  case  it  was  held,  '*  if  a  common  carrier  demand  compensation 
on  a  quantum  meruit,  the  owner  may  show  in  bar  of  such  com- 
pensation, that  the  goods  were  damaged  in  the  transportation  to 
an  amount  exceeding  that  of  a  fair  rate  for  the  safe  carriage." — 
The  reason  why  that  defence  is  allowed  in  that  case  is,  because 
the  plaintiff  demands  compensation  by  no  fixed  price  agreed  upon 
between  him  and  the  defendant,  and  hence  that  he  cannot  recover, 
where  the  defendant  has  received  no  benefit  from  the  transporta- 
tion. The  direct  application  of  that  case  to  the  one  in  hand, 
arises  out  of  the  change  which  our  discount  law  has  efiiected  in 
the  defence  to  cases  brought  for  the  recovery  of  fireight  By  the 
terms  of  our  act,  P.  L.  246,  ''  any  accompt,  reckoning,  demand, 
cause,  matter  or  thing  against  the  plaintiff,"  may  be  relied  upon  as 
a  defence  by  way  of  discount.  Under  this  act,  ftie  damages  sus- 
tained by  goods  in  their  transportation  may,  in  all  cases,  whether 
the  freight  be  agreed  upon  by  the  parties  or  not,  be  set  up  as  a 
defence  to  the  action  by  the  carrier,  for  his  freight ;  and  if  such 
damages  are  equal  to  or  exceed  the  fireight,  the  defendant  must 
recover.  In  this  point  of  view,  the  defence  becomes  essentially  a 
cross  action,  and  is  covered  by  what  is  said  by  Ch*  J.  Gibbes,  in 
the  case  of  Shields  v.  Davis,  in  which  he  ruled  that  the  carrier, 
although  entitled  to  recover  fireight  when  he  delivers  the  goods,  is 
notwithstanding  liable  to  a  cross  action,  for  an  injury  sustained 
by  the  goods  in  their  transportation.  That  which  in  England  re- 
quired two  actions  is  here  attained  in  one.  It  is  hence  that  the 
fact  that  the  goods  have  been  delivered,  and  that  the  carrier  has 
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earned  his  freight,  cannot  preclude  the  defence  in  this  state. 
That  conceding  these  facts,  still  he  may  not  be  entitled  to  recover 
any  thing,  if  the  goods  have  been  injured  to  the  amount  of  the 
freight  This  change  in  the  law  must  necessarily  be  carried  into 
the  consideration  of  the  carrier's  right  of  lien.  His  lien  is  nothing 
more  than  giving,  by  his  own  act,  etkci  to  what  may  be  his  legal 
right  by  action.  If  his  claim  to  recover  could  not  be  gainsayed, 
then  it  would  follow  his  lien  could  not  be  disputed ;  but  if  the 
owner  may  show,  in  avoidance  of  his  claim  to  recover  freight, 
that  the  goods  were  injured  in  the  transportation,  it  follows  that 
his  lien  must  be  defeated  in  the  same  way.  Where  the  damages 
sustained  are  equal  to  the  freight,  there  can  be  no  difficulty ;  for, 
the  owner  contesting  the  lien  must  show  facts  sufficient  to  defeat  it 
in  the  opinion  of  a  court  and  jury,  and  on  the  recovery  thus  had, 
the  whole  matter  is  ended.  If  the  damages  be  not  equal  to  or 
more  than  the  freight,  then  the  plaintiff  could  only  recover  for 
such  goods,  detained  by  the  carrier,  as  were  more  than  sufficient 
to  pay  his  freight. 

This  matter  may,  however,  be  further  illustrated.  A  lien  al- 
ways supposes  that  something  is  to  be  paid  for  and  on  account  of 
the  goods  detained.  If  nothing  in  point  of  fact  is  due,  how  can  it 
be  pretended  that  there  is  a  lien  ?  I  agree  fully  with  the  plain- 
tiff's counsel  ifi  the  dictum  **  where  there  is  no  debt  there  is  no 
lien."  If  it  can  be  shown  that  the  carrier  has  injured  the  goods  of 
the  plaintiff,  to  an  amount  greater  than  his  whole  freight,  it  can- 
not be  pretended  that  they  owe  to  him  any  thing ;  and  hence,  the 
plaintiffs  are  entitled  to  maintain  this  suit 

But  let  us  apply  another  and  a  stiil  more  simple  test.  The 
plaintiff's  action  is  trover:  what  is  necessary  to  maintain  it? 
Right  of  property,  and  of  possession,  and  a  conversion  by  the 
defendant 

The  plaintiff's  right  of  property  and  possession  is  clear,  upon 
the  payment  of  the  freight  due  the  carrier.  If  his  claim  of  freight 
could  be  defeated  by  the  injury  done  to  the  goods,  in  an  action 
brought  by  him  to  recover  it,  it  cannot  be  said  that  freight  is,  in 
law,  due  to  him.  The  plaintiffs,  having  thus  right  of  property 
and  possession,  on  the  proof  of  conversion  their  case  was  made 
out,  and  they  were  entitled  to  recover. 
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These  views  satisfy  me  that  the  nonsuit  was  improperly  order- 
ed ;  the  lien  of  the  carrier  is,  according  to  them,  made  exactly 
equal  to  his  remedy  by  action ;  and  this  is  as  far  as  any  remedy 
by  the  act  of  the  party  is  ever  allowed  to  go.  It  is  his  own  ad- 
ministration of  justice,  instead  of  the  more  tardy  mode  of  attain- 
ing the  same  end  by  action. 

The  motion  to  set  aside  the  nonsuit  is  granted. 

Gaivtt,  Evans,  and  Butler,  Justices,  concurred. 

Earle,  J.  dissenting.  From  the  best  consideration  which  I 
have  been  able  to  bestow  on  this  case,  I  am  still  of  opinion  that,  in 
point  of  law,  the  plaintiffs  cannot  maintain  this  action,  and  that  the 
nonsuit  was  properly  ordered.  The  carrier's  lien  for  freight  is 
too  well  established  to  be  brought  into  question,  and  this  entitles 
him  to  retain  possession  of  the  goods  until  his  freight  be  paid. — 
He  has  a  special  property  in  them  which,  I  hold,  can  only  be  di- 
vested by  payment  of  the  freight,  or  tender  of  it ;  and  being  in 
actual  possession,  he  is  not  liable  in  trover,  however  else  he  may 
be  liable,  or  to  whatever  extent,  for  any  damages  which  the  goods 
may  have  sustained.  The  first  proposition  for  the  plaintiffs,  that 
by  the  law  as  well  as  the  usage  of  trade,  damages  should  be  set- 
tled in  the  settlement  of  freight,  derives  no  support  from  authority. 
The  case  of  Bellamy  v.  Russell,  2  Show.  166,  cited,  is  a  direct  au- 
thority the  other  way,  and  admits  the  law  and  usage  of  trade  to 
be  otherwise,  but  was  decided  upon  a  special  custom  to  detain 
freight  for  damage.  That  the  common  law  of  England  is  other- 
wise, and  that  damages  even  through  the  default  of  the  carrier 
cannot  be  set  off  against  freight,  even  in  actions  brought  to  re- 
cover freight,  will  appear  from  several  cases.  Bornmann  v.  Tooke, 
1  Camp.  Rep.,  377,  was  an  action  for  freight ;  and  when  it  was 
proposed  to  set  off  the  damage  sufiered  by  the  goods,  against  the 
demand  for  freight.  Lord  Ellenborough  said  **  the  defendant  must 
bring  his  cross  action  for  any  loss  he  might  have  suffered  from  the 
default  of  the  plaintiff.  Shields  v.  Davis,  6  Taun.  Rep.,  65,  was 
an  action  of  assumpsit  for  the  freight  of  butter ;  the  casks  having 
been  accepted  by  the  defendant  from  the  plaintiff,  who  was  the 
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carrier.  The  defence  was  that  the  butter  was  injured  by  the  ne« 
gligence  of  the  plaintiff,  and  that  therefore  he  could  recover  no- 
thing. The  jury  found  fot*  the  plaintiff,  and  on  a  motion  for  a  new 
trial,  the  argument  of  Best,  Sergeant,  was  exactly  that  used  here, 
that  the  plaintiff's  right  to  freight  attached  only  on  the  safe  deliv- 
ery of  the  goods ;  and  if  though  delivered,  they  were  not  safely 
delivered,  he  could  not  recover  freight ;  and,  at  all  events,  where 
the  extent  of  the  damage  done  to  the  butter  was  greater  than  the 
whole  amount  that  would  have  been  due  for  the  freight,  the 
plaintiff  could  receive  nothing :  but  the  defence  was  not  allowed. 
Gibbs,  Ch.  J.,  said,  the  plaintiff  is  liable  to  a  cross  action,  and 
Heath,  J.  added,  **  here  the  consignee  has  accepted  the  goods, 
and  the  principle  is,  that  if  he  has  received  any  benefit  whatever 
by  the  carriage,  he  cannot  set  up  this  defence."  The  principle 
laid  down  by  Mr.  Justice  Heath,  is  fully  admitted,  and  laid  down 
by  all  the  commentators  and  elementary  writers,  who  agree  that 
fineight  is  earned  whenever  the  goods  are  delivered  and  accepted, 
although  in  a  damaged  condition.  The  carrier,  therefore,  in  this 
case,  was  entitled  to  receive,  and  had  a  right  of  action  for,  his 
whole  freight ;  and  according  to  the  English  cases,  the  damages 
could  not  have  been  set  oS,  but  the  freighter  must  bring  his  cross 
action. 

The  argun)^nt  on  the  2d  ground  for  plaintiffs  is,  that  by  our 
discount  law,  in  case  of  an  action  brought  for  freight,  the  owner 
may,  under  notice,  prove  that  the  goods  have  been  damaged  be- 
yond the  amount  due  for  freight,  and  on  such  proof  would  recover 
the  excess ;  and  this  may  well  be  admitted  vrithout  at  all  affecting 
the  true  grounds  on  which  the  defendant  in  this  case  stands.  He 
does  not  bring  his  action  for  freight,  and  therefore  there  is  no  room 
for  this  discount.  He  has  a  special  property,  and  is  in  possession 
of  the  goods,  and  having  earned  his  freight,  which  the  plaintiffs 
having  accepted  a  large  part  of,  are  estopped  from  saying  he  has  not 
earned — he  has  a  right  to  retain  the  goods  until  payment  or  ten- 
der. To  hold  him  liable  in  trover,  upon  the  bare  proposition  that 
the  goods  are  damaged  beyond  the  amount  of  freight,  I  speak  it 
with  deference,  is  to  repeal  the  laws  of  lien  for  freight,  and  to 
introduce  a  novel  principle  into  the  law  of  trover.  To  make  the 
Vol.  I.— 27 
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right  of  property  or  possession  in  trover  to  depend  upon  the  ques* 
tion  of  a  greater  or  less  amount  of  damages  to  goods,  is  to  make 
an  issue  altogether  foreign  to  that  made  by  the  record,  and  one 
which  a  consignee,  as  in  this  case,  or  the  owner  of  the  boat  him- 
self  would  never  know  how  to  meet  It  would  seem,  on  well 
settled  rules  of  law,  that  a  right  to  maintain  or  resist  an  action^ 
must  be  absolute  and  perfect  when  the  action  is  brought  The 
rights  of  the  plaintiff  at  least  must  always  be  referred  to  the  time 
of  action  brought ;  yet,  in  such  a  case  as  this,  neither  the  plaintiff 
nor  the  defendant  can  by  any  possibility  know — the  one,  whether 
he  can  sustain  his  action,  or  the  other,  whether  he  can  resist  it ; 
but  the  event  of  the  suit  is  made  to  depend  on  circumstances,  of 
which  both»  in  nine  cases  out  of  ten,  must  be  ignorant  The  car* 
rier  having  brought  the  goods  to  the  place  of  destination  and  de* 
livered  a  large  portion,  has  a  certain  and  ascertained  demand, 
with  a  legal  right  to  retain  so  much  of  the  goods  as  will  dischai^ 
it  It  would  seem  to  be  right,  and  reasonable,  and  just  that  this 
right  on  his  part  should  protect  him  against  an  action  of  trover, 
until  extinguished  by  some  counter  demand  equally  legal  and  cer- 
tain, nor  that  he  should  be  deprived  of  his  lien  and  driven  to  his 
action  for  freight,  on  the  mere  ground  that  he  had  made  himself 
liable  to  a  cross  action.  The  efiect  of  such  a  decision  will  be  to 
compel  the  carrier  or  his  agent  in  every  case  where  there  is  any 
plausible  allegation  of  damages,  to  abandon  his  lien  and  deliver  the 
goods.  The  argument  of  avoiding  multiplicity  of  suits  has  no 
foundation  whatever.  The  carrier  will  be  driven  to  his  action  for 
the  freight  and  the  freighter  to  his  discount  for  damages,  and  vice 
versa.  If  the  freight  exceed  the  damages,  the  lien,  which  would 
have  been  good,  is  gone,  and  the  goods  disbursed,  to  the  entire 
loss,  perhaps,  of  the  carrier's  demand. 

If  damages  to  the  goods  will  extinguish  the  lien  for  freight,  why 
would  not  any  other  right  of  action  which  the  freighter  might  ac* 
quire  against  the  carrier,  if  it  should  exceed  the  amount  due  for 
freight  ?  For,  if  the  question  of  damage  to  the  goods  may  be  tried 
on  an  issue  in  trover,  I  see  no  reason  why  any  other  damages, 
whether  by  contract  or  tort,  wherein  lands  or  goods  are  concerned, 
may  not  as  well  be  laid.    The  hardship  and  unreasonableness  of 
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the  rule  about  to  be  established  might  be  further  illustrated  in  its 
operation  upon  other  classes  of  liens — those  of  attorneys,  factors, 
innkeepers,  and  the  like  ;  for  all  must  be  subjected  to  the  applica- 
tion of  the  same  principle,  if  it  be  one,  that  an  actual  right  to 
property  in  possession  may  be  extinguished  or  perfected  by  in- 
curring a  liability  for  damages.  But  the  great  difficulty,  which 
I  cannot  get  over,  is,  that  the  plaintiff  cannot  know  whether  he 
has  a  perfect  right  of  action,  nor  the  defendant,  whether  he  can 
or  ought  to  resist  it ;  for  neither  can  know  the  amount  of  dama- 
ges which  may  be  proved,  and  on  that  the  right  of  recovery  is 
made  to  depend.  Suppose  a  case,  where  the  damage  proved  is 
exactly  equal  to  the  amount  of  freight,  who  shall  have  the  ver- 
dict? Suppose  the  plaintiff  proves  less  damage,  does  he  fail  in 
his  action  altogether,  or  entitle  himself  to  an  abatement  pro  tanto, 
from  the  amount  due  for  freight  ?  The  anomalies  of  this  proceed- 
ing are  numerous  and  striking.  I  think  it  would  be  safer  and 
more  conformable  to  precedent  and  authority  to  support  the  lien, 
and  let  the  freighter  bring  his  action  for  the  damages  in  proper 
form. 

Richardson,  J.  concurred  with  Mr.  Justice  Earle. 

FeHgru  and  Leseme,  for  the  motion. 

ItrCrady,  contra. 

NoTB. — In  relation  to  the  principal  qnestioiiB  involved  in  this  esse,  in  the 
discussion  and  determination  of  whidi  the  court  were  so  seriously  divided, 
it  may  not  be  amiss,  and  the  reporter  tnists  it  will  not  be  considered  pre- 
sumptuous in  him,  to  submit  some  additional  references  to  authorities,  and 
possibly  some  views  which  have  occurred  to  him  on  the  subject  It  is  clear 
according  to  the  authorities  in  England,  that  in  an  action  by  the  carrier 
against  the  shipper  or  consignee,  for  freight,  where  the  goods  have  been 
delivered  and  accepted,  the  defendant  cannot  set  up,  by  way  of  defence  or  . 
set-off  to  the  plaintiff's  action,  the  damage  which  the  goods  may  have  sos- 
tained  in  their  transportation,  whether  that  damage  be  more  or  less  than 
the  freight,  or  precisely  equal  to  it,  and  that  the  freighter  must  bring  his 
cross  action.  (See  the  cases  referred  to  by  his  Honor,  Judge  Earle,  in  his 
dissenting  opinion.)  Such  a  defence  is  clearly  not  embraced  under  the 
English  statutes  of  set-off.  Is  it  admissible  under  ours  1  The  terms  of  oar 
discount  law  are  very  broad,  and  wnUd  seemf  prima  fadef  so  extensive  as  to 
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embrace  any  demand  or  cause  of  action  which  the  defendant  may  have 
against  the  plaintiff  of  whatever  character  it  may  be.  The  material  words 
are,  "  that  in  all  actions  whatever,  brought  for  the  recovery  of  any  debt  by 
any  plaintifi!  &c.,  it  shall  and  may  be  lawful  for  the  defendant,  if  he  have  any 
accampt^  reckonings  demand^  cause^  matter,  or  thingf  against  the  plaintiff ^  to 
give  the  same  in  evidence  by  way  of  discount,  &c."  It  further  provides 
**  that  judgment  shall  be  entered  up  for  the  plaintiff /or  the  balance  ordy^  and 
that  if  the  plaintiff  be  found  to  be  indebted  to  the  defendant,  judgment  shall 
be  entered  for  the  defendant,  &c.,  provided  the  defendant  intending  to  dis- 
count any  sum  or  sums  of  money,  accompts,  reckonings,  demands,  matters,  or 
things,  alleged  to  be  due  and  owing  to  him  from  the  plaint^,  do  make  a  copy 
and  deliver  the  same  twelve  days  before  the  trial."  Do  not  the  words 
indebted  to  the  defendant,  balance,  sum  or  sums  of  money,  alleged  to  be  due  and 
owing  to  him  from  the  plaintiff,  evidently  apply  to  monies  due  to  the  defen- 
dant upon  contract,  and  limit  the  generality  of  the  other  terms  employed  1 
Would  it  be  a  forced  construction  to  say,  taking  the  whole  act  togedier,  not 
only  that  it  applies  merely  to  monies  due  to  the  defendant  upon  contract,  but 
that  it  is  further  limited  to  cases  where  the  amount  is  certain  and  liquidated 
hy  the  contract,  and  was  never  intended  to  apply  to  a  case  of  uncertain  or 
unliquidated dnmsigeB,  although  arising  upon  contract?  What,  otherwise, 
are  the  meaning  of  the  terms  indebted,  alleged  to  be  due  and  oioing,  from  the 
plaintiffi  The  constructions  given  to  our  act  by  some  of  the  earlier  cases, 
would  seem  to  conflict  with  each  other,  and  there  is  perhaps  no  case  in  which 
the  true  construction  is  definitely  settled.  In  Cook  v.  Rhine,  1  Bay.  Rep. 
16,  Hey  ward  and  Grimke,  Justices,  contrary  to  the  opinion  of  Bay,  J.,  held 
that  '*  where  damages  accrue  by  non-performance  of  a  contract  for  building 
a  house  within  a  certain  time,  the  defendant  might,  under  our  discount  law, 
give  them  in  evidence  against  the  plaintiff's  demand  for  work,  labor  and 
services  performed  in  building  the  house."  The  argument  of  counsel  there 
was,  on  one  side,  that  the  discount  law  only  extended  to  liquidated  accounts 
and  not  to  matters  sounding  in  damages ;  and  on  the  other,  that  the  act  ex- 
tended to  any  cause,  matter  or  thing,  in  the  defendant's  oum  right,  to  be  set  off. 

If  the  principal  case  before  the  court,  had  been  an  action  by  the  carrier 
against  the  shipper  for  freight,  the  analogy  between  it  and  the  case  of  Cook 
V.  Rhine,  would  be  very  marked,  and  as  far  as  the  construction  of  the  discount 
law  is  involved,  that  case  may  be  considered  almost  identicaL  In  Gibbes  v. 
Mitchell,  2  Bay,  Rep.  351,  in  which  the  true  construction  of  the  discount 
act  came  up  again  for  consideration,  the  court,  (consisting  of  Waties,  Bay, 
Johnson,  Trezvant  and  Brevard,  say,  ^  that  the  discount  law  never  meant 
that  torts,  trespasses  or  any  unascertained  damages,  should  be  set  off  That 
it  contemplated  debts,  dues  and  demands,  of  a  pecuniary  nature,  or  some- 
thing springing  out  of  a  contract  where  there  were  mutual  covenants,  &Cn 
and  **  that  the  word  balance  due  to  the  defendant,  for  which  a  judgment  is 
directed  by  the  act,  if  found  by  the  jury,  furnished  further  proof  of  the  in- 
tention of  the  legislature,  that  money  transactions  only  were  alluded  to  in 
the  act" 

Although  numerous  cases  involving  the  right  of  discount  have  occurred 


FROM  THE  COXJRTS  OP  LAW.  213 

Charleston,  February,  1839. 

nnce  the  above,  they  have  been  principaily  cases  of  defence  by  way  of  dis- 
coont  to  actions  on  bonds  or  notes  g;iven  for  the  purchase  money  of  proper* 
ly,  where  there  has  been  a  partial  fedlure  of  consideration,  or  misrepresenta- 
tion, or  fraud  in  the  sale,  and  the  general  construction  of  the  statute  upon 
the  points  discussed,  remains,  as  far  as  the  reported  cases  go,  upon  Cook  v. 
Rhine  and  Gibbes  v.  Mitchell.  But  assuming  either  construction  of  the 
statute,  and  that  in  an  action  by  the  carrier  for  freight,  in  such  a  case  as  the 
above,  the  freighter  might  set  up  the  damage  done  to  the  goods  as  a  dis- 
count to  the  plaintiff's  action,  does  it  follow  necessarily  that  the  freighter 
nnder  such  circumstances  can  sustain  an  action  of  trover  for  the  recovery  of 
a  part  of  the  cargo  detained  by  the  carrier  for  freight,  without  paying  or  ten- 
dering the  freight  money  to  him  ?  In  virtue  of  the  delivery  of  the  goods,  the 
carrier  acquires  a  special  property  in  them  and  may  maintain  an  action 
against  any  person  who  displaces  that  possession,  or  does  any  injury  to  them ; 
and  having  once  acquired  the  lawful  possession  of  the  goods  for  the  purpose 
of  carriage,  the  carrier  is  not  obliged  to  restore  them  to  the  owner,  even  if 
the  caniage  is  dispensed  with,  unless  upon  being  paid  his  due  remuneration. 
Story.  Com.  on  Bailments,  p.  372.  The  carrier  is  also  entitled  to  a  lien  on 
the  goods  for  his  hire,  and  is  not  compellable  to  deliver  them  until  he  re- 
ceives it,  unless  he  has  entered  into  some  special  contract,  by  which  it  is 
waived* — ^Ibid,  p.  373.  The  consignor  or  shipper  is  ordinarily  bound  to  the 
cairier  for  the  hire  or  freight  of  the  goods ;  but  whenever  the  consignee 
engages  to  pay  it,  he  also  may  become  responsible.  It  is  usual  for  bills  of 
lading  to  state  that  the  goods  are  to  be  delivered  to  the  consignee  or  to  his 
assigns,  he  or  they  paying  freight ;  in  which  case,  the  consignee  and  his  as- 
signs, by  accepting  the  goods,  become,  by  implication,  bound  to  pay  the 
freight    Ibid,  p.  373,  374. 

Now  what  was  the  contract  in  this  case  on  the  part  of  the  carrier  ?  It 
was  to  deliver  the  250  bales  of  cotton  to  Boyce  &,  Co.  (the  consignees,) 
at  Charleston,  they  paying  freight  for  the  same  at  the  rate  of  one  dollar  per 
bale.  The  agent  of  the  carrier,  (the  defendant,)  delivered  243  bales  of  the 
cotton  to  Boyce  &.  Ca  which  were  accepted  by  them,  and  detained  the 
remaining  seven  bales  under  his  right  of  lien  for  the  freight.  The  contract 
then  was  to  deliver  to  Boyce  &,  Co.  on  their  paying  freight  for  the  same ; 
by  accepting  the  243  bales,  as  between  the  carrier  and  the  consignees,  would 
they  not  have  been  estopped  from  setting  up  any  damage  done  to  the  cotton 
in  its  transportation,  through  the  fault  of  the  carrier,  in  bar  of  the  carrier's 
claim  for  freight?  But  above  all,  could  the  shipper  under  this  state  of 
&ct8,  claim  the  possession  of  the  cotton  by  an  action  of  trover !  It  does  not 
appear  by  the  statement  of  the  case,  that  there  was  a  bill  of  lading,  though  it 
is  perhaps  fairly  inferrible  that  there  was  one,  and  that  the  bill  of  lading 
came  into  the  hands  of  Boyce  &.  Co.  the  consignees.  In  this  view  of 
the  evidence,  where  was  the  right  of  property  and  of  possession?  In 
the  plaintiff,  the  consignors?  or  in  Boyce  &  Co.  the  consignees?  even 
waiving  the  right  of  the  carrier  to  retain  for  freight.  It  is  fair,  however,  to 
suppose  that  the  question  was  agreed  to  be  considered  by  the  counsel  in  the 
case,  as  if  the  consignees  were  the  plaintifSb  in  the  action,  or  the  present 
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plaintiflB  as  having  all  the  rights  of  the  conngnees.  In  any  view  of  tiie  evi- 
dence, it  appears  that  the  greater  portion  of  the  cotton  had  been  delivered 
and  accepted — and  the  question  results,  would  an  action  of  trover  lie  against 
the  carrier,  either  in  fstvor  of  the  consignors  or  consignees,  while  the  freight 
agreed  to  be  paid  was  unpaid?  As  to  the  eoruignorSt  standing  upon  their 
own  rights  merely,  would  not  the  production  of  the  contract  itself  between 
them  and  the  carrier,  show  that  they  had  no  right  to  the  possession,  while  the 
condition  upon  which  the  carrier  was  to  deliver  the  goods  to  the  consignees, 
to  wit,  the  payment  of  freight  at  a  stipulated  price  per  bale,  was  unper- 
formed 1  and  as  to  the  right  of  the  consignees  to  sustain  trover,  does  not  the 
same  objection  apply,  strengthened  by  the  fiaot  that  they  had  accepted  the 
greater  part  of  the  cotton,  and  thereby  had  assented  to  the  terms  of  the  con- 
tract and  impliedly  agreed  to  pay  the  stipulated  freight. 

But  it  is  assumed  that  if  the  goods  were  damaged  by  the  &nlt  of  the  car« 
rier,  to  an  amount  equal  to,  or  more  than  the  freight,  no  freight  was  du^— 
and  that  there  was  consequently  no  lien,  and  that  an  action  of  trover  would 
lie  against  the  carrier  to  recover  possession  of  the  goods.  Conceding,  how- 
ever, the  ^t  of  damage,  does  it  follow  that  no  freight  was  due  7  All  the  ao^ 
thorities  show  that  the  freight  is  earned  and  pajrahle  when  the  goods  are 
delivered;  (although  in  a  damaged  condition,  and  that  by  the  feult  of  the 
carrier.)  In  such  a  case,  the  shipper,  in  the  exparte  adjustment  of  the  mat- 
ter which  he  is  supposed  to  make  of  the  damages  and  freight,  does  not  deny 
that  freight  is  due,  but  on  the  contrary  allows  it,  as  a  precedent  charge,  and 
if  the  damages  were  less  than  the  freight,  would  be  bound  to  tender  it,  and 
if  more,  would  allow  it,  as  so  &r  reducing  his  claim  for  damages.  Can  it  be 
said  that  a  bond,  or  note,  payable  to  the  plaintiff  is  not  Jve,  because  the 
defendant  has  a  counter  claim  against  him  to  an  equal  or  greater  anumntf 
even  though  it  be  one  which  he  may  clearly  set  up  by  way  of  discount  1 — 
Does  not  sound  policy,  as  weU  as  the  symmetry  of  the  law,  require  that  the 
freighter  should  be  put  to  his  cross  action  for  damages,  rather  than  allowed 
to  delay  or  embarrass  the  prompt  payment  of  freight,  by  counter  claims  for 
damages,  or  actions  of  trover  for  the  goods  ?  There  might  be  cases,  it  is  true, 
where  the  right  to  discount  the  damages  against  the  freight,  would  be  im- 
portant, as  where  the  carriers  were  insolvent,  or  irresponsible,  or  out  of  the 
jurisdiction  of  the  court ;  but  as  a  general  rule,  would  not  that  which  requires 
the  unconditional  payment  of  the  freight  on  delivery  of  the  goods,  and  pots 
the  freighter  to  his  cross  action  for  damages,  be  found  most  congenial  to 
the  interests  of  commerce,  as  well  as  most  in  harmony  with  the  general 
principles  of  the  law  1 

The  length  of  this  note,  (already  extended  much  farther  than  was  inton- 
ed,) and  for  which  the  reporter  is  perhaps  bound  to  apologise,  as  throwing  no 
new  light  on  the  subject  discussed,  forbids  any  further  comment  upon  the 
important  principles  involved  in  this  case.  Without  saying  whether  his 
own  opinion  is  very  decidedly  made  up  or  not,  upon  the  points  discussed, 
(which  would  be  of  little  importance  to  mention,  if  it  were,)  the  consequence 
of  the  principles  bearing  on  the  case,  the  well  reasoned  opinions,  both  of  the 
majority  and  minority  of  the  court,  excited  the  interest  and  attention  of  the 
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reporter  and  induced  him  to  fubmit  rach  snggeetions  and  referenceB  as  he 
thought  might  be  acceptable  to  the  profeBsiop.  One  thing  ie  certain,  how- 
ever, that  the  principles  recognised  by  a  ms^oritjr  of  the  court,  in  this  case, 
are  now  a  part  of  the  law  of  the  land,  and  have  received  the  highest  legal 
sanction,  of  which  (perhaps)  they  are  capable  in  this  State.  R. 


David  C.  INTClure  v.  Edward  Richardson. 

Defendant  was  the  owner  of  a  boat,  in  which  he  was  accustomed  to  carry  his 
ovm  cotton  to  Charleston ;  and  occasionally,  when  he  had  not  a  load  of  his 
own,  to  take  for  his  neighbors,  they  paying  freight  for  the  same.  One 
Howzer  was  the  master  or  patro&n  of  the  boat,  and  the  general  habit  was 
for  those  who  wished  to  send  their  cotton  by  the  defendant's  boat,  to  ap- 
ply to  the  defendant  himself.  On  this  occasion,  the  patroon  had  been  told 
to  take  Col.  Goodwin's  and  Mr.  Dallas's  cotton,  which  he  had  done,  when 
the  plaintiff  applied  to  Howzer,  in  the  absence  of  the  defendant,  to  take  on 
board  ten  bales  of  his  cotton,  asking  him  if  it  was  necessary  to  apply  to 
the  defendant  himself,  to  which  Howxer  replied,  he  thought  not  and  re- 
ceived the  cotton :  Held,  that  under  the  circumstances,  the  defendant 
was  bottnd'by  the  act  of  H<w%er^  as  being  within  the  general  scope  of  the 
authority  conferred  upon  him  by  placing  him  in  the  situation  of  master  of 
the  boat,  and  that  the  defendant  was  consequently  chargeable  as  a  com. 
mon  carrier,  for  any  loss  of,  or  damage  to  plaintiff's  cotton. 

Befai^e  BUTLER,  /.,  at  Charleston,  January  Term,  1839. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : — 
**  This  was  a  special  action  on  the  case,  to  make  the  defendant  liable  ^ 

for  cotton  lost  on  board  of  his  boat  by  fire.  The  testimony  is  in 
writing  and  can  be  referred  to.  One  Howzer  was  the  patroon  of 
the  boat,  and  took  the  cotton  on  board  under  the  following  circum- 
stances. He  was  employed  by  defendant  to  take  charge  of  his 
boat  as  patroon,  and  in  the  early  part  of  the  season  of  1835,  per- 
haps in  October,  he  had  made  one  trip  on  the  Santee  to  Charleston, 
with  defendant's  own  cotton:  the  habit  of  the  defendant  being  to 
use  his  own  boat  to  carry  his  own  cotton,  and  occasionally,  when 
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he  had  not  a  load  of  his  own,  to  take  his  nt^hbors.  On  the  trip 
when  this  cotton  was  lost,  the  patroon  had  been  told  to  take  colonel 
Goodwin's  and  Mr.  Dallas'  cotton ;  he  took  in  Goodwin's  at  defen- 
dant's own  landing  and  Dallas'  at  Dallas'  landing,  some  distance 
below,  in  all  110  bales.  At  this  place  the  plaintiff,  M'Clure,  ap- 
plied to  the  patroon  to  take  on  board  10  bales  of  his  cotton — asking 
the  witness  if  it  was  necessary  to  apply  to  colonel  Richardson  hina- 
self;  the  witness  replied  he  supposed  it  was  unnecessary — that 
colonel  Richardson  was  at  his  summer  place  and  could  not  be  ap- 
plied to  in  time  for  the  boat  to  go  off.  The  cotton,  10  bales,  were 
taken  on  board  after  the  boat  had  passed  through  the  rocky  part 
of  the  river.  At  night  when  the  boat  stopped,  fire  was  communi- 
cated to  the  cotton  by  one  of  the  hands  striking  up  a  fire  on  board, 
contrary  to  orders ;  four  bales  were  entirely  consumed,  two  very 
much  injured,  and  four  delivered  in  Charleston.  The  cotton  of  the 
two  that  were  injured,  was  put  on  board  of  another  boat,  or  per- 
haps the  same  boat,  and  some  time  afterwards  was  entirely  lost  in 
a  gale.  The  grounds  of  defence  were,  that  defendant  was  not  lia- 
ble for  the  loss,  because  the  patroon  was  not  his  agent  to  take 
freight,  and  had  no  authority  to  take  the  cotton  without  the  express 
orders  of  his  employer.  This  question  depended  somewhat  on  the 
course  of  dealing  and  habits  of  defendant.  Several  witnesses 
were  examined,  who  said  that  they  had  often  shipped  their  cotton 
on  defendant's  boat,  and  had  paid  the  usual  rates  of  fi*eight.  One 
witness  said  he  had  put  cotton  on  board  the  defendant's  boat  in  his 
absence,  by  making  arrangements  with  his  overseer,  or  patroon  of 
the  boat  The  general  habit  was  to  apply  to  colonel  Richardson 
himself.  Howzer,  the  patroon  on  this  boat,  said  he  never  had  be- 
fore taken  cotton  without  Richardson's  consent,  but  that  he  thought 
he  was  at  liberty  to  do  so  under  the  circumstances.  In  my  charge 
to  the  jury,  I  said  that  masters  of  marine  vessels  were  regarded  as 
the  agents  of  the  owners,  to  take  freight,  and  that  the  patroons  of 
boats  on  our  inland  rivers  were  generally  in  the  habit  of  signing 
bills  of  lading.  This  being  the  general  understanding,  I  thought 
the  patroon  should  be  regarded  as  a  competent  agent,  unless  the 
owner  had  given  some  public  instructions  to  the  contrary,  or  there 
were  some  collusive  contract  with  the  patroon  by  the  shipper, 
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contrary  to  the  known  habits  of  the  ownei^  That  if  Howzer  were 
a  competent  agent  to  take  on  board  of  the  boat  the  cotton  in  ques- 
tion, which,  under  the  circumstances  I  thought  he  was,  then  the 
defendant  was  clearly  liable  for  the  loss  of  the  four  bales  of  cotton 
mrhich  were  entirely  destroyed,  he  not  having  brought  himself 
"within  any  of  the  exceptions  that  would  exempt  a  common  carrier 
from  liability,  it  having  been  proved  that  the  plaintiff  was  to  pay 
for  the  freight  of  his  cotton.  With  regard  to  the  two  bales  that 
ivere  injured,  and  lost  in  a  gale,  I  thought  he  should  be  held  liable 
for  them  too,  as  the  injury  that  they  received  in  the  first  instance, 
resulted  from  carelessness,  unless  it  could  be  shown  that  the  ulti- 
mate accident,  the  act  of  God,  would  have  destroyed  the  cotton,  in 
spite  of  the  delay  occasioned  by  the  fire.  In  other  words,  the  de- 
fendant should  be  held  liable  for  the  firee  and  natural  consequences 
of  his  carelessness.  It  is  probable,  but  for  the  fire,  the  cotton 
would  have  gone  in  safety  to  Charleston." 

The  jury  found  for  the  plaintiff  the  amount  of  his  demand. 
Defendant  appealed  and  now  moves  for  a  new  trial  on  the  fol- 
lowing grounds  :  1.  It  is  respectfully  insisted,  his  Honor  the  pre- 
siding judge,  erred  in  his  charge  to  the  jury,  that  by  the  general 
law,  the  patroon  of  a  boat  navigating  the  inland  waters  of  the  State, 
has  authority  to  make  a  contract  for  carrying  goods,  and  to  charge 
his  employer  by  such  contract.  2.  Because  any  inference  of  such 
authority  derivable  from  the  custom  of  the  river,  or  the  consent  of 
the  owner  of  this  boat,  having  been  negatived  by  all  the  witnesses 
in  this  case,  the  verdict  was  contrary  to  law  and  evidence. 

Curia,  per  Butler,  J.  Whether  the  defendant,  Richardson, 
would  have  consented  that  the  plaintiff  should  put  his  cotton  on 
board  of  his  boat  if  he  had  been  present,  is  a  matter  of  conjecture. 
It  is  certain  his  agent,  beh'eving  in  his  authority  to  do  so,  did  take 
the  cotton.  The  patroon  who  was  in  charge  of  the  boat,  repre- 
sented himself  as  competent  to  lake  in  fireight,  and  had  not  the 
plaintiff  every  reason  to  believe  that  the  agent  was  acting  within 
the  scope  of  his  authority  ?  The  boat  had  on  board  Goodwin's  and 
Dallas'  cotton,  for  which  the  owner  charged  them  freight.  The 
plaintiff  might  well  have  concluded  that  his  cotton  would  be  car- 
VoL.  I.— 28 
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Tied  on  the  same  terms,  particularly  as  defendant  had  never  made 
any  discrimination  among  his  neighbors,  but  indiflferently  took  their 
cotton  when  he  wanted  freight  for  his  boat.  So  far  as  the  com- 
munity were  concerned,  the  patroon  (Howzer)  occupied  the  posi- 
tion of  any  other  master  of  a  boat,  and  might  be  regarded  as  the 
agent  of  the  defendant  to  take  in  and  sign  bills  of  lading  for  freight. 
If  the  defendant  had  previously  employed  his  boat  for  his  own 
purposes  exclusively,  it  could  not  have  been  fairly  inferred  that  the 
agent  could  do  what  his  employer  never  had  done— ^but  his  em- 
ployer had  used  his  boat  in  some  measure  for  the  cotnniunity  in 
which  he  lived,  and  from  his  course  of  dealing  with  it,' had  held 
himself  out  as  a  common  carrier.  He  had  not  in  fact  imposed  any 
restrictions  on  the  patroons  authority  to  take  in  freight,  and  was 
clearly  entitled  to  charge  for  all  that  was  taken.  If  he  had  chosen 
to  make  himself  liable  alone  for  such  contracts  as  he  himself  should 
make,  he  should  have  given  some  public  notice — otherwise  how 
natural  was  it  that  others  might  be  deceived — more  particularly  as 
his  agents  £iefore  this,  according  to  the  testimony  of  Foyle,  were 
in  the  habit  ^f  taking  in  freight  for  him  in  his  absence.  His  liabil- 
ity arising  from  the  general  implication  of  law,  was,  that  he  would 
be  answerable  for  the  acts  of  his  agent,  acting  within  the  ordinary 
scope  of  such  agent's  usual  authority,  unless  it  were  specifically 
limited  and  restricted.  The  authority  of  an  agent  results  from  the 
position  in  which  he  is  voluntarily  placed  by  his  employer ;  one 
should  not  put  an  agent  in  any  public  employment  if  he  is  not  wil- 
ling to  be  liable  for  his  acts,  bona  fide  done  in  such  employment: 
the  right  of  a  master  to  take  in  freight,  arises  from  his  custody  of  a 
boat,  which  is  in  the  habit  of  carrjdng  for  the  community. 
The  verdict  in  this  case  must  stand.    Motion  refused. 

Gantt,  Richardson,  C^Neall,  and  Evans,  Justices,  concurred. 
Eabia,  J.,  dubitante. 

Frosij  for  the  motion. 
Magraikj  contra. 
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M.  J.  Ford,  Commissioner  in  Equttt,  v.  Thb  Administrator 

OF  William  Rouse. 

A  plea  of  pUne  administravitf  if  filed  without  "  a  full  and  particular  account 
of  the  defendant's  administrationy  upon  oath,  accompanied  by  an  office 
copy  of  the  inventory  and  appraisement  of  the  estate,"  as  required  by 
the  6th  Rule  of  Court,  (1  Con.  Rep.,  xiv.)  is  improper,  and  may  be 
stricken  out  on  motion. 

A  plea  that  '*  due  notice  was  given  to  creditors  to  render  in  their  demands 
against  the  defendants  intestate,  and  that  in  default  thereof  by  the  plain* 
tif^  to  render  an  account  of  his  demand,  all  the  goods  and  chs^tels  of  the 
intestate,  which  were  at  the  time  of  his  death,  and  which  have  ever  come 
into  the  hands  of  the  defendant  as  administrator,  have  been  distributed ; 
and  that  the  defendant  hath  not,  nor  on  the  day  of  the  commencement 
of  this  suit,  or  at  any  time  since,  hath  or  had  any  of  the  goods  or  chat- 
tels of  the  intestate,  but  the  same  are  fully  administered,"  &c.  is  only 
another  variety  of  the  plea  of  plene  administravit,  and  is  equally  objec- 
tionable with  that  plea,  if  filed  without  the  account,  inventory,  &c.  re- 
quired by  the  6th  Rule  of  Court. 

Such  a  plea  is  also  objectionable,  as  pleading  a  matter  speciaUyf  which 
could  properly  be  put  in  issue  under  the  plea  of  plene  administruvitt  by 
the  plaintiior's  repUcation  and  the  defendant's  rejoinder. 

Such  a  plea  as  the  above,  (independently  of  these  objections)  is  no  answer 
to  the  plaintiff's  declaration.  The  plaintiff  seeks  to  recover  now  his 
debt  out  of  the  assets  of  the  intestate.  The  only  answer  for  the  want 
of  assets  is  plene  administravitt  generally,  or  propter*  This  is  neither  the 
one  or  the  other  in  a  legal  point  of  view,  and  cannot  be  allowed  as  a  bar 
to  the  plaintiff's  demand. 

The  object  of  the  27th  sec.  of  the  act  of  1789,  P.  L.  4d4,  whichj)rovides 
"that  every  executor  or  administrator  shall  give  three  weeks'  notice,  by 
advertisementf^for  creditors  to  render  an  account  of  their  demands ;  and 
that  they  shall  be  allowed  twelve  months  to  ascertain  the  debts  due  to  and 
from  the  deceased  ;  and  as  to  creditors  neglecting  to  give  in  a  statement 
of  their  debts  within  the  time  aforesaid,  the  executors  or  administrators 
sKaU  not  he  liable  to  make  good  the  same,  &c."  is  to  protect  an  executor 
or  administrator  from  a  personal  liability  for  the  debt  not  rendered  in^-^ 
If  there  still  remain  an  abundance  of  assets,  in  the  hands  of  the  executor 
or  administrator,  it  would  be  no  objection  to  the  plaintiff's  recovery, 
that  the  executor  or  administrator  had  given  the  legal  notice,  and  that 
the  plaintiff  had  failed  to  give  a  state  of  his  debt  The  plaintiff  would 
still  be  entitled  to  a  judgment  de  hotm  tCMtatoris, 
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The  only  four  cases,  it  seems^  where  an  executor  or  administrator  would  be 
estopped  from  denying  assets,  are  1st,  where  he  confesses  judgment ;  2d« 
where  he  suffers  judgment  by  default ;  3d,  where  he  pleads  flene  ad" 
ministravitf  and  4th,  where  he  pleads  plene  administravit  generally,  or 
prceter,  and  his  plea  has  been  traversed,  and  the  jury  find  a  sum  uUra  in 
his  hands. 

In  this  state,  a  devastavit  can  only  be  established  against  an  executor  or 
administrator,  1st,  by  establishing  the  testator's  debt  by  matter  of  record 
(L  e.  a  judgment  recovered  against  the  executor  or  administrator  de  bonis 
iestatoris) ;  2d,  assets  admitted  by  the  defendant's  pZeo,  confession,  or 
de&ult,  or  found  by  the  verdict  of  a  jury,  on  and  against  the  plea  of  plene 
administravit  generally,  or  proUer ;  and  3d,  that  the  defendant  has  wasted 
such  assets.  The  only  other  mode  of  reaching  an  administrator  person^ 
alltfj  is  by  an  account  before  the  ordinary,  or  in  equity,  preparatory  to  a 
suit  on  his  bond. 

A  plea  by  the  defendant,  an  administrator,  of  a  decree  in  equity,  in  a  case 
to  which  the  plaintiff  was  no  party,  is  a  plea  of  res  inter  alios  acta^  and 
no  bar  of  the  plaintiff's  right  of  action. 

Before  O'NEALL,  /.,  at  Charleston,  Spring  Term,  1837. 

The  report  of  his  honor,  the  presiding  judge,  is  as  follows : — 
^  This  was  an  action  of  debt  on  bond.  The  defendant  pleaded 
non  est  factum,  on  which  issue  was  joined,  plene  administrcmt, 
but  filed  no  account  therewith,  and  two  special  pleas  in  bar :  1st, 
that  due  notice  was  given  to  creditors  of  the  deceased  to  render 
in  their  demands ;  and  2d,  a  bill  by  the  distributees  against  the 
defendant  and  such  creditors  as  were  known,  and  a  decree  of  the 
court  of  equity,  directing  a  payment  over  of  the  funds  in  his 
hands.  The  plea  of  plene  administravit  was  ordered  to  be  stricken 
out,  for  want  of  an  account  of  the  defendant's  administration.  To 
the  two  special  pleas  there  was  a  demurrer,  which  I  sustained. 
As  to  the  first,  it  is  no  answer  to  the  plaintiff's  case.  To  say 
that  the  creditors  were  notified  to  bring  in  their  demands,  is  not 
showing  any  cause  why  the  plaintiff  should  not  be  paid.  If  con- 
nected with  notice,  there  had  been  full  administration  by  paying 
debts  of  inferior  degree,  then  indeed  the  plaintiff  could  not  have 
recovered ;  but  to  make  this  defence,  the  plea  of  plene  administra- 
vit, with  an  account  of  the  defendant's  administration,  was  the 
proper  plea.    The  defendant's  second  plea,  if  of  any  sort  of  avail, 
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^was  a  mere  variation  of  plene  adminutravit  pr<stery  and  without 
the  account  of  the  defendant's  administration  could  not  be  noticed. 
As  a  plea  of  a  recovery  in  equity,  it  could  not  bind  this  {daintiff, 
unless  he  had  been  party  thereto,  which  it  did  not  pretend.  The 
plaintiff  proved  his  case  under  the  plea  of  mm  est  factum^  and 
had  a  verdict" 

The  defendant  appealed,  and  now  moves  to  reverse  the  judg- 
ment below,  on  the  demurrer  in  this  case,  upon  the  ground,  that 
the  several  pleas  filed  were  sufficient  in  law  to  bar  the  recovery  of 
the  plaintiff,  and  judgment  should  have  been  rendered  accordingly. 

m 

Curia,  per  O^Nkaix,  J.  In  relation  to  the  defendant's  plea  of 
plene  administravit^  it  is  only  necessary  to  apply  the  6th  rule  erf* 
court,  and  it  cannot;  be  received :  (Rules  adopted  in  1814, 1  Con. 
Rep.  Mill,  xiv.)  The  language  of  the  rule  is — **  No  plea  of  plene 
administravit  shall  be  admitted  in  any  action  against  executors  or 
administrators,  unless  the  defendant  pleading  such  plea  do  file  with 
the  same,  in  the  clerk's  office,  a  full  and  particular  account  of  his 
administration,  upon  oath^  with  an  office  copy  of  the  inventory 
and  appraisement  of  the  estate ;  to  the  end  that  it  may  appear  to 
the  court,  that  the  personal  assets  of  the  testator  or  intestate  are 
really  administered  to  the  extent  pleaded  by  the  defendant." — 
Without  ^  the  full  and  particular  account  of  the  defendant's  ad- 
ministration upon  oath,  accompanied  by  an  office  copy  of  the  in- 
ventory and  appraisement  of  the  estate,"  the  defendanf  s  plea  was 
improperly  filed ;  and  when  this  objection  was  presented  to  the 
court,  to  strike  out  the  defendant's  plea  was  the  only  course  which 
the  court  could  pursue,  if  the  rule  of  the  court  was  to  be  enforced. 
The  first  special  plea,  *^  that  due  notice  was  given  to  creditors,  to 
render  in  their  true  demands  against  the  defendant's  intestate,  and 
that  in  default  thereof  by  the  said  plaintifif,  to  render  in  an  account 
of  his  demand,  all  the  goods  and  chattels  of  the  said  William 
Rouse,  deceased,  which  were  at  the  time  of  his  death,  and  which 
have  ever  come  into  the  hands  of  the  said  William  T.,  as  admin- 
istrator as  aforesaid,  have  been  distributed;  and  that  the  said 
WiUiam  T.  hath  not,  nor  on  the  day  of  the  commencement  of 
this  suit,  or  nX  any  time  since,  hath  or  had  any  of  the  goods  or 
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chatteb  of  the  said  William  Rouae,  deceased,  but  the  same  are 
fully  admimstered,"  &c.  is,  in  fiict,  but  another  variety  of  plene 
administravit,  and  is  subject  to  the  objection  already  stated  to  that 
plea.  This  is  indeed  pleading  a  matter  specially,  which  could 
properly  be  put  in  issue  under  plene  adndnistravU^  by  the  plain* 
tiff's  replication  and  the  defendant's  rejoinder.  For,  if  that  plea 
had  been  accompanied  by  defendant's  accounts,  the  plaintiff  might 
have  replied  the  payment  of  debts  out  of  their  legal  order,  and 
averred  that  his  debt  was  entitled  to  priority  of  payment  To 
this  the  defendant  would  have  rejoined,  that  he  gave  the  due  no- 
tice for  creditors  to  render  in  an  account  of  their  demands,  and 
that  the  plaintiff  failed  to  do  so.  This  is  the  regular  course  of 
special  pleading,  and  ^when  a  defendant  reverses  it  by  pleading 
his  rejoinder,  it  is  so  untechnical  that  a  lawyer  would  hardly  ex- 
pect to  make  much  progress  by  it.  But,  to  give  him  an  advan- 
^£^9  by  so  doing,  can  never  be  allowed.  He  cannot  thus  be  per- 
mitted to  get  rid  of  what  is  so  distinctly  required  by  the  rule  c^ 
court,  the  filing  unih  the  plea  an  account  on  oath  of  his  adndnis- 
tratUm,  But,  as  a  plea,  it  is  no  answer  to  the  plaintiff's  declara- 
tion ;  he  seeks  to  recover  now  his  debt  of  the  assets  of  the 
intestate.  The  only  answer  for  the  want  of  assets,  is  plene  ad- 
ministravitj  generally,  or  prceter.  This  is  neither  one  or  the 
other,  in  a  legal  point  of  view,  and  cannot  be  allowed  as  a  bar  to 
the  plaintiff's  demand.  The  27th  section  of  the  act  of  1789, 
(P.  L.  494,)  provides  "  every  executor  or  administrator  shall  give 
three  weeks'  notice,  by  advertisement  in  the  State  Gazette,  or,  at 
three  different  places  of  the  most  public  resort  in  the  parish  or 
county,  for  creditors  to  render  an  account  of  their  demands ;  and 
they  shall  be  allowed  twelve  months  to  ascertain  the  debts  due  to 
and  from  the  deceased,  to  be  computed  from  the  probate  of  the 
will,  or  granting  letters  of  administration.  And  creditors  ne- 
glecting to  give  in  a  state  of  their  debts  within  the  time  afore- 
said, the  executors  or  administrators  shall  not  be  liable  to  make 
good  the  same,  nor  shall  any  action  be  commenced  against  execu- 
tors or  administrators  for  the  recovery  of  the  debts  due  by  the 
testator  or  intestate,  until  nine  months  after  such  testator's  or  in- 
testate's death."   The  object  of  this  provision,  in  relation  to  notice 
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to  creditors  is,  to  protect  an  executor  or  administrator  from  a 
personal  liability  for  the  debt  not  rendered  in.  If  there  still  re- 
mains an  abundance  of  assets  in  the  hands  of  the  executor  or 
administrator,  it  would  be  no  objection  to  the  plaintiff's  recovery 
to  say,  **  you  had  the  legal  notice,  but  fiiiled  to  give  me  a  state 
of  your  debt  f  for,  the  executor  or  administrator  would  not  be 
called  on  to  make  the  same  good* 

So  here  the  defendant  has  fidled  to  plead  plene  administravit 
properly,  and  must  be  regarded  as  in  possession  of  assets  sufficient 
to  pay  the  plaintiff's  demand.    If,  however,  this  is  regarded  as  be- 
ing rather  technical,  in  visiting  upon  a  defendant  the  consequences 
of  mispleading,  let  us  ask  the  question,  is  the  defendant  now  in  &ct 
or  in  law,  sought  to  be  made  liable  personally  for  the  plaintiff's 
debt  ?    I  think  not.    Thejudgmera  which  will  be  recovered  is  de 
bonis  testatoris.    In  an  action  of  debt  on  this  recovery,  suggesting 
a  devastavit,  then  the  issue  will  be,  shall  this  defendant  make  this 
plaintiff's  debt  good.    If  &e  pleading  here  would  preclude  this 
question,  then  perhaps  we  might  hesitate  about  closing  the  only 
door  by  which  the  defendant  might  escape.    But  die  pleading  left 
upon  record  under  the  circuit  decision,  will  be  non  est  fectum 
merely.    The  only  four  cases  where  an  executor  or  administrator 
would  be  estopped  from  denying  assets  are,  1.  Where  he  confes- 
ses judgment.    2.  Where  he  suflfers  judgment  by  de&ult    3. 
Where  he  pleads  plene  administravit;    and  4.  Where  be  pleads 
plene  administravit  generally  or  prseter  and  his  plea  has  been  tra- 
versed, and  the  jury  find  a  sum  ultra  in  his  hands.*    In  Bacon's 
Abridgment,  title  Executors  and  Administrators,  letter  M.,  fig.  1, 
it  is  said,  ^'But  if  an  executor  pleads  that  such  a  deed  is  not  the 
deed  of  his  testator,  or  that  a  release  was  given  by  the  testator, 
though  these  prove  false,  yet  the  judgment  shall  be  de  bonis  testa- 
toris, for  of  these  the  executor  cannot  be  supposed  to  have  so  per- 
fect a  knowledge."    In  Brown  v.  Hillegas  et  ux.,  2  Hill.  450,  it  is 
said,  "An  executor  or  administrator  is  not  to  be  made  liable  de 
bonis  propriis,  until  his  devastavit  is  legally  and  formally  establish- 

*  See  Givens  v.  Porteous,  1  M'Cord.  379 ;  Brown  v.  HiHegas  et  uz.,  2 
Hill.  447. 
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ed.  In  this  State,  this  can  only  be  done  by  establishing  first,  his 
testator's  debt  by  matter  of  record,  (i.  e.  a  judgment  recovered 
against  the  executor  or  administrator  de  bonis  testatoris).  Second, 
assets  admitted  by  the  defendant's  plea,  confession  or  default^  or 
found  by  the  verdict  of  a  jury  on  and  against  the  plea  of  plene  ad- 
mimstravit,  generally  or  pra3ter;  and  third,  that  the  defendant  has 
wasted  such  assets."  Under  these  rules,  it  is  plain  that  the  de- 
fendant is  not  in  any  danger  of  a  personal  liability  in  an  action  of 
debt  suggesting  a  devastavit  The  only  other  mode  of  reaching 
him  personally  is  by  an  account  before  the  Ordinary,  or  in  Equity, 
preparatory  to  a  suit  on  his  bond.  There  the  matter  of  this  plea 
will  be  properly  and  rightfully  examined,  and  if  it  be  true,  as 
is  alleged,  the  defendant  will  have  the  benefit  of  it.  The  defen- 
dant's other  plea  is  of  a  decree  in  equity,  in  a  case  to  which  this 
plaintifi*  was  no  party.  As  to  him  it  is  res  inter  alios  actOf  and  ac- 
cording to  a  principle  of  law  as  old  as  its  administration,  cannot 
bar  his  right  of  action,  and  is  therefore  no  defence  to  be  pleaded  by 
the  defendant 
The  motion  to  reverse  the  circuit  decision  is  therefore  dismissed. 

Evans,  Butler,  Richardson  and  Earle,  Justices,  concurred. 

Huntf  for  the  motion. 
Memmingerj  contra. 


C.  G.  Capers  v.  James  Fripp. 

Action  on  the  case  for  obstructing  a  right  of  way.  In  1885,  the  plaintiff  had 
recovered  by  verdict  and  judgment,  a  right  of  way  in  the  general  course 
of  the  private  road  claimed  in  this  action.  The  complaint  was,  that  the 
defendant  had  dug  a  ditch  and  thrown  up  a  bank  which  obstructed  the  way. 
The  recovery  referred  to  did  not  describe  he  way,  except  by  finding  the 
**river  road"  for  the  plaintiff    One  witness  for  the  plaintiff  deposed  **  that 
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the  road  had  been  for  about  thirty  years,  along  the  bluff  of  the  river.— 
That  after  the  recovery  (spoken  of),  the  witness,  together  with  Chaplin 
and  Adamsj  placed  a  line  of  stakes  thirty  feet  from  the  river  bank,  (in- 
tended for  the  river  side  of  the  road,)  and  allowed  eighteen  or  twenty  feet 
outside  the  stakes  for  the  road.  They  meant  to  lay  out  a  sufficient  way  as 
the  river  successively  washes  the  bluff  and  encroaches  on  the  road.  That 
there  were  two  places  where  the  old  track  ran  outside  the  stakes,  and 
there  were  spots  where  the  bluff  had  encroached  upon  the  old  track ;  as 
it  washes  fast,  they  aUowed  some  space  for  its  washing.  That  it  had  not 
washed  much  since  the  stakes  were  put  down.  That  since  the  stdces 
were  put  down  a  ditch  had  been  dug  and  dam  made,  (do  doubt)  by  the  de- 
fendant The  ditch  runs  about  eighteen  feet  from  the  bluff,  and  in  one 
part  (where  there  is  a  wash)  about  twelve  feet  only.  This  ditch  cuts  a 
small  part  of  the  old  track  off  the  road,  but  there  the  space  is  wide.  The 
ditch  runs  sometimes  within  his  line  of  stakes  and  at  others  out  of  iW* 

The  defence  set  up  was  that  after  the  recovery,  the  defendant  allowed  at 
least  twenty  feet  from  the  bluff  for  the  plaintiff's  way,  and  that  he  had 
cut  the  ditch  to  keep  the  road  within  that  space.  That  if  it  had  been  di- 
minished by  the  river,  the  plaintiff  had  to  bear  the  loss,  on  the  ground  that 
a  private  road  must  be  repaired  by  the  owner.  One  John  Edwards,  on 
the  part  of  the  defendant,  deposed,  "  that  after  James  Fripp,  Chaplin  and 
Adams,  had  put  down  their  stakes,  he  cut  the  ditch,  &c.,  for  the  defendant 
in  December,  1836.  That  the  ditch  left  twenty -six  or  twenty-seven  feet 
space  for  the  road,  but  that  it  had  been  lessened  in  breadth  by  washing. 
That  it  was  now  thirteen  feet  at  the  wash  and  was  safe  enough.  He  did 
not  think  the  ditch  encroached  upon  the  old  track  or  stakes.  Another 
witness  stated  "that  the  ditch  encroached  upon  the  old  track,  (as  it  stood 
before  the  recovery  by  the  plaintiff,)  but  still  leaves  that  spot  wide ;  that 
the  river  washed  away  the  narrow  spot  (the  wash)  more  than  a  foot  last 
year,  and  that  the  blirS*  had  neared  the  ditch  about  two  feet  since  it  was 
dug." 

Upon  this  evidence  the  Judge  below  instructed  the  jury,  "  that  by  the  for- 
mer recovery,  the  plaintiff  was  entitled  to  a  certain  specific  way  and  no 
more.  That  it  was  not  a  shifting  way,  nor  a  road  claimed  from  necessity. 
That  the  difficulty  was  to  perceive  what  particular  way  be  had  recovered. 
There  were  no  marked  lines,  stations,  points,  or  comers,  by  which  the 
court  could  lay  down  a  rule  for  locating  the  precise  line  or  route  of  the 
road,  only  the  river  road.  But  that  from  the  recovery,  the  plaintiff  had 
clearly  a  right  of  way  along  the  river,  which  it  did  not  appear  had  been 
washed  off.  If  it  had,  then  the  plaintiff  might  have  claimed  some  way 
or  other,  but  that  at  present  they  had  nothing  to  do  with  such  a  question. 
That  if  the  defendant  had  adopted  the  route  laid  out  by  James  Fripp,  or 
the  plaintiff  the  line  ditched  by  John  Edwards,  the  way  might  have  been 
plain.  That  as  the  case  stood,  if  the  defendant  had  obstructed  the  old 
road  actually  recovered,  he  must  pay  damages  for  the  obstruction ;  if  he 
had  not,  the  verdict  must  be  for  him ;  whether  the  river  had  encroached 
upon  the  old  track  or  not,  did  not  affect  the  question.  That  he  who  used 
Vol.  I.— 29 
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the  way,  muBt  repair  it  or  bear  the  inconvenience — and  he  who  obstmcted 
it  must  pay  damages."  The  jury  found  a  verdict  for  the  plaintiff  for  1^200 
damages,  and  the  court  refused  to  grant  a  new  triaL 

Before  RICHARDSON,  /.,  at  Coosawhatchie,  Nov.  Term,  1838. 

His  honor,  the  presiding  judge,  before  whom  this  case  was 
tried,  makes  the  following  report :  **  This  was  an  action  on  the 
case  for  obstructing  the  plaintiff's  right  of  way  along  the  bluff  of 
St.  Helena  River,  over  the  lands  of  the  defendant  In  1835,  the 
plaintiff  recovered  a  right  of  way  in  the  general  course  of  the 
private  road,  claimed  in  this  action.  (See  the  record  and  verdict 
in  Capers  v.  Fripp.)  The  complaint  was  that  the  defendant  had 
dug  a  ditch  and  thrown  up  a  bank,  which  obstructed  the  way. 
The  recovery  did  not  describe  the  way,  except  by  finding  the 
"  River  Road,"  for  the  plaintiff. 

John  Fripp  deposed,  that  the  road  had  been,  for  about  thirty 
years,  along  the  bluff  of  the  river.  That  after  the  recovery,  the 
witness,  Chaplin  and  Adams  placed  a  line  of  stakes  thirty  feet 
from  the  river  bank,  (intended  for  the  river  side  of  the  road,)  and 
allowed  eighteen  or  twenty  feet  outside  the  stakes  for  the  road. 
They  meant  to  lay  out  a  sufficient  way,  as  the  river  successively 
washes  the  bluff,  and  encroaches  on  the  road.  There  were  two 
places  where  the  old  track  ran  outside  the  stakes,  and  there  were 
spots  where  the  bluff  had  encroached  upon  the  old  track ;  as  it 
washes  fast,  they  allowed  some  space  for  its  washing.  But  it 
has  not  washed  much  since  the  stakes  were  put  down.  Since 
the  stakes  were  put  down,  a  ditch  has  been  dug  and  a  dam  made, 
(no  doubt  by  defendant.)  The  ditch  runs  about  eighteen  feet  from 
the  bluff,  and  in  one  part,  where  there  is  a  wash,  about  twelve 
feet  only.  This  ditch  cuts  a  small  part  of  the  old  track  of  the 
road,  but  there  the  space  is  wide.  The  ditch  runs  sometimes 
within  his  line  of  stakes,  and  at  others  out  of  it. 

The  defence  set  up  was,  that  after  the  recovery,  the  defendant 
allowed  at  least  twenty  feet  from  the  bluff  for  the  plaintiff's  way, 
and  cut  the  ditch  to  keep  the  road  within  that  space.  That  if  it 
had  been  diminished  by  the  river,  the  plaintiff  had  to  bear  the 
loss.    A  private  road  must  be  repaired  by  the  owner. 
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On  the  part  of  the  defendant,  John  Eklwards  stated,  that  after 
James  Fripp,  Chaplin  and  Adams  had  put  down  their  stakes,  wit- 
ness cut  the  ditch,  &c.  for  the  defendant,  ia  December,  1836 ; 
that  the  ditch  left  twenty-six  or  twenty-seven  feet  space  for  the 
road,  but  it  had  lessened  in  breadth  by  washing.  That  it  was 
now  thirteen  feet  at  the  wash,  and  was  safe  enough.  He  did  not 
think  the  ditch  encroached  upon  the  old  track  or  stakes.  The 
evidence  of  both  this  witness  and  the  last  may  be  required  more 
in  detail. 

Benj.  Capers  stated,  that  the  ditch  encroached  upon  the  old 
track,  (as  it  stood  before  the  recovery  by  plaintiff,)  but  still  leaves 
that  spot  wide ;  the  river  washed  away  the  narrow  spot,  (the 
wash,)  more  than  a  foot  last  year,  and  die  bluff  had  neared  the 
ditch  about  two  feet,  since  it  was  dug. 

I  charged,  that  by  the  former  recovery,  the  plaintiff  was  en- 
titled to  a  certain  specific  way,  and  no  more.  That  it  was  not  a 
shifting  way,  nor  a  road  claimed  from  necessity.  The  difficulty 
was,  to  perceive  what  particular  way  he  had  recovered.  There 
were  no  marked  lines,  stations,  points  or  corners,  by  which  the 
court  could  lay  down  a  rule  for  locating  the  precise  line  or  route 
of  the  road,  only  the  river  road.  But  from  the  recovery,  the 
plaintiff  had  clearly  a  right  of  way  along  the  river,  which  it  did 
not  appear  had  'been  yet  washed  off.  If  it  had,  then  the  plaintiff 
might  have  claimed  some  way  or  other ;  but  at  present  we  had 
nothing  to  do  with  such  a  question.  If  the  defendant  had  adopt- 
ed the  route  laid  out  by  James  Fripp,  or  the  plaintiff  the  line 
ditched  by  John  Edwards,  the  way  might  have  been  plain.  As 
the  case  stood,  if  the  defendant  had  obstructed  the  old  road  actual- 
ly recovered,  he  must  pay  damages  for  the  obstruction.  If  he 
had  not,  the  verdict  must  be  for  him  ;  whether  the  river  had  en- 
croached upon  the  old  track  or  not,  did  not  affect  the  true  ques- 
tion. He  who  used  the  way  must  repair  it,  or  bear  the  inconve- 
nience ;  and  he  who  obstructed  it  must  pay  damages.''  The  jury 
returned  a  verdict  of  two  hundred  dollars. 

The  defendant  appealed,  and  now  moves  for  a  new  trial  on  the 
following  grounds :  1.  Because  the  evidence  established  that  the 
ditch  dug  by  the  defendant  in  December,  1836,  did  leave  a  good 
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and  sufficient  way  at  that  time,  between  it  and  the  edge  of  the 
bank,  a  bluff  in  its  whole  length — and  the  jury  ought  to  have  been 
instructed  to  find  for  the  defendant,  if  they  believed  that  its  inter- 
section of  the  river  road  in  the  one  point,  spoken  of  by  the  wit- 
nesses, was  occasioned  solely  by  the  plaintiff's  own  encroachment 
on  that  side,  after  it  was  dug. 

2.  Because,  the  road  staked  off  by  Messrs.  Fripp,  Adams  and 
Chaplin,  commissioners,  was  an  entirely  new  road,  and  the  de- 
fendant not  only  had  the  right  to  obstruct  it,  but  he  had  not  the 
right  to  surrender  the  land  of  his  intestate,  included  within  the 
limits  of  the  proposed  road ;  and  the  jury  ought  to  have  been  di- 
rected not  to  take  into  consideration  the  said  obstruction,  and  if 
the  plaintiff  had  proved  no  other,  to  find  for  the  defendant 

3.  Because,  the  river  road,  the  only  road  to  which  the  plaintiff 
was  entitled,  was  sufficiently  designated  and  described  by  the 
witnesses ;  what  ought  to  be  the  extent  and  location  of  that  road, 
was  not  a  question  for  the  jury,  but  only  whether  the  road  as  de- 
scribed and  located  by  all  the  witnesses,  had  been  obstructed  by 
the  ditch  in  1836,  or  before  the  commencement  of  the  suit 

4.  Because,  the  jury  ought  to  have  been  instructed  to  find  for 
the  defendant,  if  they  believed  that  any  insufficiency  in  the  river 
road  was  occasioned  by  the  breaking  in  of  the  bank  of  the  river, 
and  the  neglect  of  the  said  C.  6.  Capers  to  repair  them — and  that 
the  difficulty  of  repairing  and  keeping  in  repair  the  said  banks,  if 
any  existed,  was  not  a  question  for  their  consideration. 

5.  Because,  there  was  no  evidence  of  any  obstruction -of  the 
river  road  by  the  defendant,  before  the  commencement  of  the  ac- 
tion ;  and  no  evidence  to  warrant  the  jury  in  giving  any  damages 
at  all,  much  less  vindictive  damages. 

6.  Because  the  jury  ought  to  have  been  instructed  that  the 
verdict  in  the  case  between  these  parties  in  the  year  1835,  only 
established  the  plaintiff's  right  to  the  river  road,  as  it  then  existed, 
and  nothing  more ;  and  that  there  was  no  evidence  that  he  was 
entitled  to  a  sufficient  way  over  the  land  of  defendant's  intestate, 
except  in  that  road. 

7.  Because,  the  verdict  is  contrary  to  law  and  evidence,  and 
the  charge  of  the  presiding  judge. 
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CuBiA,  per  Richardson,  J.  The  court  considers  the  charge 
of  the  presiding  judge  correct  and  sufficient,  according  to  the  es- 
sential facts  of  the  case,  and  the  verdict  satisfactory ;  but  avoids 
giving  any  opinion  upon  questions  not  essential  to  the  particular 
case  and  the  verdict  for  the  plaintiff 

The  motion  is  dismissed. 

Gantt,  Evans,  0*Neall,  and  Earle,  Justices,  concurred. 

De  TreviHe,  for  the  motion. 
Rhettj  contra. 


Caboline  Chaktran  v.  J.  W.  Schmidt. 

Under  the  trover  act  of  1827,  it  is  not  essential  that  the  affidavit  required 
by  that  act  should  be  made  by  the  plainliff.  The  affidavit  of  a  third  per- 
9cn  is  equally  competent ;  and  in  the  case  of  a  free  person  of  color 
plaintiff,  is  proper  and  sufficient. 

Before  BUTLER,  /.,  at  Charleston,  January  Term,  1839. 

The  plaintiff  (a  free  colored  woman,)  brought  her  action  of 
trover,  for  negroes,  under  the  act  of  1827,  against  the  defendant 
On  the  affidavit  of  a  third  person,  the  defendant  was  under  order 
of  the  clerk  of  court,  compelled  to  give  bond  and  security.  His 
counsel  moved  Judge  Bay,  at  chambers,  to  set  aside  the  order, 
which  was  granted. 

The  plaintiff  now,  upon  her  own^  affidavit  and  that  of  a  third 
person,  moves  the  court  to  have  security  from  the  defendant,  and 
other  matters,  in  these  words,  viz:  1st  That  the  defendant  in  the 
above  instituted  cause  be  required  to  enter  into  bond  and  security, 
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for  the  production  of  the  specific  chattels  sued  for,  in  case  the 
plaintiff  recover.  2d.  If  this  order  be  granted,  that  the  plaintiff 
be  allowed,  upon  entering  into  bond  with  security,  to  file  the  de- 
claration and  docket  the  cause  for  hearing.  3.  But  if  the  first 
order  be  not  granted,  then  this  plaintiff,  in  the  present  condition  of 
the  cause,  be  allowed  to  file  the  declaration  and  docket  the  cause, 
the  clerk  having  refused  so  to  do,  on  the  first  day  of  the  term,  on 
the  ground  that  the  plaintiff  had  not  entered  into  bond  with  secu- 
rity, as  required  by  the  act;  to  all  of  which  the  defendant  object- 
ed, and  the  court  granted  the  motions. 

The  defendant  appealed  from  the  decision  of  his  honor,  the  pre- 
siding judge,  and  now  moved  to  reverse  the  same,  on  the  follow- 
ing grounds:  1.  That  the  plaintiff  being  a  colored  woman  cannot 
make  an  affidavit  affecting  the  rights  of  a  firee  white  man,  as  in 
the  present  case.  2.  That  the  affidavit  ought  to  have  been  made 
at  the  commencement  of  the  suit,  and  it  is  now  too  late.  3.  That 
an  action  of  trover,  commenced  under  the  statute  of  1827,  cannot 
be  changed  into  a  common  action  of  trover ;  but  that  if  it  fails 
to  be  supported  under  that  act,  a  new  suit  must  be  commenced. 
4.  That  the  granting  of  the  motions  of  the  plaintiff  is  against  law. 

Curia,  per  Earle,  J.  The  plaintiff,  a  free  colored  woman, 
brought  trover  for  negroes,  under  the  act  of  1827 ;  and,  on  the 
affidavit  of  a  third  person,  procured  an  order  from  the  clerk,  re- 
quiring the  defendant  to  enter  into  bond  with  security,  according 
to  the  provisions  of  the  act  This  was  set  aside  by  his  honor,  -Mr. 
Justice  Bay,  at  chambers,  and  the  plaintiff  moves  to  reverse  the 
decision. 

It  would  be  a  very  harsh  construction  of  the  act  of  1827,  which 
was  intended  to  provide  so  ample  a  remedy,  for  a  mischief  so 
severely  and  extensively  felt,  if  we  should  hold  that  no  affidavit 
shall  be  sufilicient  to  authorise  the  order  for  security  that  is  not 
made  by  the  plaintiff  himself;  a  construction  so  literal  and  strict 
does  not  conform  to  the  rules  by  which  remedial  statutes  are 
usually  interpreted ;  nor  does  it  derive  any  countenance  from  pre- 
cedent or  analogy.  I  apprehend  no  instance  can  be  cited,  (cer- 
tainly none  was  cited,)  at  the  bar,  when  the  affidavit  of  a  party 
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is  required^  that  the  affidavit  of  a  third  person  will  not  be  equally 
competent,  if  the  fact  be  of  such  a  nature  that  a  third  person  can 
be  supposed  to  know  it,  so  as  to  depose  with  sufficient  certainty. 
The  case  of  bail,  in  civil  actions  generally,  is  entirely  analogous ; 
and  no  sensible  reason  can  be  imagined  why  the  affidavit  of  a 
third  person  shall  be  sufficient  in  ordinary  bail,  that  will  not 
equally  apply  to  the  security  required  in  trover  by  the  act  of  1827. 
Bail,  in  trover,  might  have  been  ordered  before,  under  the  act  of 
1769,  on  the  affidavit  of  a  third  person,  that  the  chattel  sued 
for  belonged  to  the  plaintiff,  and  had  been  converted  by  the  de- 
fendant; and  it  would  be  very  strange  if  the  legislature  could  have^ 
intended  to  impose  harder  terms  on  the  plaintiff,  for  the  purpose 
of  securing  the  production  of  the  chattel,  than  would  be  required 
to  secure  the  body  of  the  defendant,  to  satisfy  the  judgment. 
The  language  of  the  act,  it  is  true,  is  "  upon  affidavit  made  by 
any  plaintiff.'*  But  the  supposed  disability  of  the  plaintiff  her- 
self to  make  an  affidavit,  puts  her  in  no  worse  condition  than  that 
of  any  other  plaintiff  would  be,  on  the  construction  claimed  by 
the  defendant,  who  should  happen  to  be  absent  from  the  country, 
or  who  might  not  be  sufficiently  informed,  either  of  his  title  or  of 
the  conversion,  to  make  the  affidavit  himself.  All  such  plaintiffs 
would  be  excluded  from  the  benefits  of  the  act,  which  would  thus 
fiaul  to  provide  a  remedy  co-extensive  with  the  mischief.  The 
rule  of  court  requires  the  affidavit  of  a  party  who  moves  to  con- 
tinue a  cause ;  yet  it  is  every  day's  practice  to  admit,  for  the 
purpose,  of  the  affidavit  of  third  persons.  The  argument  that 
the  plaintiff  cannot  delegate  authority  to  an  agent,  to  do  that 
which  she  cannot  do  herself,  is  merely  specious.  If  not  a  case 
of  agency,  the  oath  is  not  taken  by  virtue  of  a  power  of  attorney. 
If  this  were  true,  the  attorney  might  lawfully  do  whatever  the 
plaintiff  could  do,  and  a  plaintiff  might  appoint  a  free  negro,  a 
felon  or  convict,  to  make  an  affidavit  for  him«  The  person  making 
the  affidavit  swears  from  his  own  knowledge,  and  not  from  the 
information  of  the  plaintiff.  It  would  be  gross  injustice  to  allow 
a  free  person  of  color  to  bring  an  action,  and  withhold  the  means 
of  making  it  effectual.  The  judgment  of  his  honor,  Mr.  Justice 
Bay,  vacating  the  order  for  security  granted  by  the  clerk,  on 
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issuing  the  writ,  is  set  aside,  and  the  said  order  returned  to  its 
original  efifect 

Gantt,  O'Neaiji,  EvAirs,  Richardson,  and  Bm^iiSR,  JusticeSy 

concurred. 

King  and  Walker^  for  the  defendant. 
Simons^  for  the  plaintiff. 


Jesse  Smith  v,  John  W.  Smith. 

Trespass  to  try  title.  It  was  admitted  on  both  sides  that  the  title  was  per- 
fect in  Jesse  Smithy  deceased,  in  his  life  time— who  was  the  fotber  of  both 
plaintiff  and  defendant,  and  under  whom  both  claimed.  The  plaintiff  to 
make  out  his  title,  relied  on  the  proceedings  at  law  for  the  partition  of  the 
real  estate  of  Jesse  Smith  among  his  heirs,  an  order  for  the  sale  of  the 
lands,  and  an  actual  sale  by  the  sheriff  of  the  tract  in  dispute,  at  which  he 
became  the  purchaser,  and  produced  the  sheriff's  deed  reciting  the  return 
of  the  commissioners,  the  order  and  the  sale,  dated  4th  September,  1835i 
The  original  summons  and  writ  in  partition,  and  proceedings,  were  not  pro- 
duced, and  on  proof  of  their  existence  and  loss,  the  plaintiff  offered  as  secon- 
dary evidence  the  foUowing  entries  in  the  sheriff's  books  and  abstracts  from 
the  daily  minutes  of  the  court,  corroborated  by  the  testimony  of  the  officers 
of  the  court  and  other  witnesses:  1.  Entry  in  the  sheriff's  books,  30th 
January,  1828,  "J.  Patterson  and  wife  v.  the  heirs  at  law  of  Jesse  Smith, 
summons  iii  partition."  The  plaintiff  and  defendant  were  both  parties, 
and  were  both  served.  Summons  returned  to  the  clerk.  (The  clerk  de- 
posed that  he  had  made  diligent  search  for  these  proceedings  in  partition, 
without  having  found  them.)  2.  In  the  minutes  of  the  court  for  April 
term,  1828,  an  entry  relative  to  the  same  matter,  "  on  the  return  of  the 
summons  in  partition,  ordered  that  a  writ  of  partition  do  issue,  directed  to 
certain  commissioners  and  that  they  make  their  return  to  the  next  court," 
(at  the  ensuing  November  term,  there  was  no  court)  3.  At  April  term, 
1829,  the  following  entry,  '*  J.  Patterson  and  wife,  and  others,  v.  Jesse 
Smith,  adm'r^  ordered  that  a  writ  of  partition  do  issue,"'  appointing  Ben- 
jamin Gause  and  others  commissioners,  ^ho  were  not  entirely  the  same 
persons  named  before.    (Mr.  Hole,  the  attorney,  deposed  that  there  were 
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two  motions  and  orders  for  writs  of  partition  relating  to  the  same  land, 
but  that  there  was  only  one  sommons.)  4.  At  Spring  term,  1881,  an  order 
for  extending  the  writ  to  make  return.  The  following  final  order  was 
made  at  Fall  term,  1831,  *' John  Patterson  and  wife  t.  Mercy  Smith  et  al. 
The  commissioners  having  made  their  return  recommending  a  sale  of  the 
premises,  ordered  that  the  same  be  confirmed,  and  that  the  sheriff  do  sell 
the  premises,"  &c.  (specifying  the  time  and  terms.)  It  was  further 
proved  by  a  witness  present,  that  the  land  was  sold  and  bid  off  by  the 
plaintiff;  and  by  Todd,  one  of  the  commissioners,  that  they  went  upon  the 
land,  were  at  the  defendant's  house,  that  he  claimed  the  part  he  lived  on 
as  a  gift  from  his  father.  That  the  commissioaers  valued  the  land  and  re« 
commended  a  sale,  including  that  portion  claimed  by  the  defendant,  and 
that  he,  the  witness,  returned  the  proceedings  to  the  clerk's  office.  Held 
competent  and  sufficient  evidence  of  title  in  the  plaintifC 

It  may  be  questioned  whether  it  was  necessary  for  the  plaintiff  to  produce 
in  this  case  more  than  the  final  order  of  the  court,  on  the  coming  in  of  the 
commissioners  return,  for  the  sale  of  the  premises. 

Although  the  proceedings  for  partition  are  to  be  regarded  to  all  intents  and 
purposes  as  a  suit,  yet  under  the  act  giving  jurisdiction  at  law  and  the 
practice  upon  it,  the  plaintifb  or  claimants  are  not  required  to  declare  un-> 
less  the  defendant  appear  and  resists  the  partition.  In  that  case  an  issue 
becomes  necessary,  and  the  plaintiff  must  declare. 

In  this  case  the  defendant  having  been  served  with  the  summons,  had  an 
opportunity  of  setting  up  his  title  and  making  defence ;  he  was  called 
upon  to  shew  cause  why  the  partition  should  not  be  made  of  the  premises 
as  the  estate  of  Jesse  Smithf  deceased.  It  was  a  suit  involving  his  title 
to  the  land,  and  he  cannot  now  be  allowed  to  make  the  defence  which  he 
omitted  to  make  then.  The  order  for  the  sale  is  conclusive  as  the  judg- 
ment of  a  court  upon  the  same  subject  matter  and  between  the  same  par- 
ties. His  defence  should  have  been  made  before  the  writ  of  partition  was 
ordered  to  issue. 

Where  in  proceedings  in  partition,  an  apparent  chasm  of  two  years  appeared 
to  exist  between  the  order  directing  the  writ  to  issue  and  an  order  allow- 
ing farther  time  to  the  commissioners  to  make  their  return,  the  court 
would  not  consider  it  as  affecting  the  validity  of  the  judgment;  whether 
the  order  for  the  writ  of  partition  to  issue,  or  the  final  order  for  the  sale  of 
the  premises,  on  the  commissioners  return,  were  to  be  regarded  as  the 
judgment.  In  either  case,  the  final  order  confirming  the  return  and  or- 
dering the  sale,  would  be  considered  as  curing  any  apparent  irregularity  in 
the  previous  proceedings. 

Before  EARLE,  J.,  at  Horry,  FdU  Term,  1838. 

This  was  an  action  of  trespass  to  try  titles.     The  following  is 
the  report  of  his  Honor  the  presiding  Judge ;    "  It  was  admitted 
Vol.  I.— 30 
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on  both  sides  that  the  title  was  perfect  in  Jesse  Smith,  deceased,  in 
his  life  time,  who  was  the  father  of  both  the  plaintiflfand  the  defen- 
dant, and  under  whom  both  claimed*     The  plaintiff  relied  on  the 
proceedings  at  law  for  partition  of  the  real  estate  of  Jesse  Smith 
among  his  heirs,  an  order  for  the  sale  of  the  lands,  and  an  actual 
sale  by  the  sheriff  of  the  tract  in  dispute,  at  which  he  became  the 
purchaser,  and  produced  the  sheriff's  deed  reciting  the  return  of 
the  commissioners,  the  order  and  the  sale,  dated  4th  Sept'r.,  1835. 
The  original  summons  and  writ  in  partition,  and  proceedings,  were 
not  produced,  and  the  plaintiff  relied  on  secondary  evidence,  after 
proof  of  their  existence  and  loss,  and  this  consisted  of  the  follow- 
ing entries  in  the  sheriff's  books  and  abstracts  from  the  daily  min- 
utes of  the  court,  corroborated  by  the  testimony  of  the  officers  of 
the  court  and  other  witnesses.     1.  Entry,  30lh  Jan.  1828,  in  the 
sheriff's  book,  proved  by  the  then  sheriff,  "J.  Patterson  and  wife  v. 
the  heirs  at  Jaw  of  Jesse  Smith,  summons  in  partition."    The 
plaintiff  and  defendant  were  both  parties  and  were  both  served — 
summons  returned  to  the  clerk — the  clerk  deposed  that  he  had 
made  diligent  search  for  these  proceedings  in  partition  without 
having  found  them.    2.  In  the  minutes  of  the  court  for  April  term, 
1828,  an  entry  relative  to  the  same  matter,   "  on  the  return  of  the 
summons  in  partition,  ordered  that  a  writ  of  partition  do  issue  di- 
rected to  certain  commissioners,  and  that  they  make  their  return 
to  the  next  court    At  the  ensuing  November  term  there  was  no 
court.    8.  At  April  Term,  1829,  the  following  entry,  "J.  Patterson 
and  wife,  and  others,  v.  Jesse  Smith,  adm'r.,  ordered  that  a  writ  of 
partition  do  issue,  appointing  Benjamin  Cause,  J.  G.  Cochran,  John 
Thomas,  William  Todd  and  John  W.  Durant,  commissioners,  &c., 
not  entirely  the  same  persons  named  before.    Mr.  Holt,  the  attor- 
ney, deposed  that  there  were  two  motions  and  orders  for  writs  of 
partition  relating  to  the  same  lands,  but  that  there  was  only  one 
summons.    4.  At  Spring  term,  1831,  an  order  for  extending  the 
time  to  make  return.    The  following  final  order  was  made  at  Fall 
term,  1881,  "John  Patterson  and  wife  v.  Mercy  Smith  et  al.,  the 
commissioners  having  made  their  return  recommending  a  sale  of 
the  premises,  ordered  that  the  same  be  confirmed,  and  that  the 
sheriff  do  sell  the  premises  on,''&c.  (specifying  the  time  and  terms.) 
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It  was  proved  by  a  witness  present  that  the  land  was  sold  and  bid 
off  by  the  plaintiff;  and  by  Todd,  one  of  the  commissioners,  that 
they  went  upon  the  land,  were  at  the  defendant's  houite,  that  he 
claimed  the  pai*t  he  lived  on  as  a  gift  from  his  father^  that  the  com* 
missioners  valued  the  land  and  recommended  a  sale,  including  that 
portion  claimed  by  the  defendant,  and  that  he  (the  witness)  return- 
ed the  proceedings  to  the  clerk's  office. 

On  a  motion  for  a  nonsuit,  I  held  that  the  proceedings  in  parti- 
tion were  proved  by  competent  evidence  to  let  in  the  sheriff's  deed 
to  plaintiff^  and  overruled  the  motion.  The  defen^nt  then  set  up 
title  in  himself  by  possession  to  the  land  in  dispute  and  offered  the 
following  evidence:  The  tract  was  originally  granted  for  600 
acres,  lying  on  Brick  Creek  Swamp.  Only  a  portion  of  it  wa« 
claimed  by  the  defendant,  and  the  main  objection  to  bis  recovery 
was  the  want  of  proof  as  to  the  extent  of  his  claim  on  the  bounda- 
ries of  the  land  alleged  to  have  been  given.  The  proof  was  ample 
that  the  defendant  entered  by  permission  of  the  father  on  his  mar^ 
riage,  or  soon  after,  and  has  continued  in  possession  twenty-five 
years ;  directly  after  he  settled  there  his  father  was  heard  to  say 
he  had  given  him  the  place.  He  then  lived  at  another  place  on 
the  same  tract,  and  died  in  1626.  So  that  the  defendant  must  have 
been  in  possession  twelve  years  before  his  father's  death.  Two 
plats  were  used  in  evidence,  principally  one  made  by  Hemingway, 
in  1815,  which  divides  the  tract  in  three  parts;  why,  was  not  fully 
explained.  Smith,  the  father,  had  on  the  marriage  of  several 
others  of  his  children,  settled  them  on  land,  without  conveyance, 
which  none  of  them  subsequently  claimed.  There  was  no  evidence 
to  connect  the  defendant's  possession,  or  the  alleged  gift  of  the  fa- 
ther, in  reference  to  boundary  and  interest  with  the  part  called  the 
Malcolm  tract,  in  which  he  lives,  unless  it  be  the  testimony  pf 
Stanahand,  (in  writing,)  who  said  that  the  defendant's  father  rela- 
ted to  him  that  his  son,  (the  defendant,)  had  wished  to  remove 
upon  the  Timothy  tract,  (see  the  plat,)  but  had  changed  his  mind 
and  wished  to  remain  on  the  Malcolm  tract,  adding,  "  he  is  now 
on  the  Malcolm  tract  and  I  intend  he  shall  have  it."  It  did  not 
sufficiently  appear  when  this  occurred.  The  plat  could  not  have 
been  made  until  several  years  after  the  marriage  of  the  defendant, 
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and  after  he  entered  on  the  land.  The  proof  of  an  actual  gift  was 
rebutted  to  some  extent,  by  proof  of  a  declaration  of  the  father,  that 
he  intended  the  land  for  his  son,  but  had  never  given  him  the  scrape 
of  a  pen,  and  a  declaration  of  the  defendant  himself,  when  asked  if 
he  intended  to  allow  the  commissioners  to  value  the  land,  he  re- 
plied, *'he  did  not  know  what  else  to  do,  as  he  had  no  better  title 
than  the  rest  of  them."  The  only  witness  who  proved  the  declara- 
tion by  the  father  of  an  actual  giA,  was  one  Chalker,  who  heard 
him  say  immediately  after  the  marriage,  ^  that  he  had  given  him 
the  place,"  but  he  did  not  know  the  number  of  acres  nor  the  boun- 
daries. 

I  thought  the  proof  \vas  ample  that  the  defendant  was  regularly 
a  party  to  the  proceedings  in  the  partition,  that  it  was  a  suit  in- 
volving his  title  to  the  land,  that  he  assented  to  the  valuation  by  the 
commissioners,  that  he  acquiesced  in  the  judgment  of  the  court  or- 
dering the  sale,  and  therefore  thought  he  should  be  concluded  from 
setting  up  an  adverse  title  against  the  purchaser  at  sale.  The 
question  of  gift  or  no  gift,  was  submitted  to  the  jury.  On  the  suppo- 
sition that  the  defendant  was  not  made  a  party  to  the  proceedings, 
admitting  that  there  was  an  actual  gift  of  the  part  occupied,  a  proof 
of  possession  under  permission,  which  would  constitute  good  title; 
yet  the  evidence  was  insufficient  as  to  the  boundaries  to  allow  the 
defendant  to  recover.  The  jury  was  charged  accordingly  and 
they  found  for  the  plaintiff.  As  there  was  proof  of  an  actual  pos- 
session of  eighteen  acres  of  upland  and  six  of  swamp,  cleared  and 
cultivated,  if  the  circuit  was  in  error  on  the  first  ground,  perhaps 
the  defendant  might  have  recovered  to  the  extent  of  his  inclo- 
sures." 

The  defendant  appealed  and  now  renewed  his  motion  for  a  non- 
suit on  the  following  grounds:  1.  That  there  were  no  proceedings 
under  the  first  writ  of  partition,  adduced  by  plaintiff,  and  that  it  did 
not  appear  from  the  minutes  of  the  court  that  defendant  was  ever 
made  a  party  to  the  second  writ  of  partition.  2.  That  the  pro- 
ceedings in  partition  was  defective,  by  the  lapse  of  two  yeai-s,  be- 
tween the  second  and  third  order  for  the  extension  of  time  for  the 
return  of  the  writ  3.  That  there  was  no  evidence  adduced  of  a 
judgment  having  been  entered  up. 
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Also,  for  a  new  trial  on  the  following  grounds:  1.  That  his 
honor  erred  in  charging  the  jury,  that  if  the  defendant,  was  in- 
formed of  the  proceedings  in  partition  and  did  not  come  in  and 
object  to  their  confirmation,  he  was  concluded  from  afterwards 
setting  up  title  against  the  title  of  the  plaintiff,  who  was  a  pur- 
chaser at  the  sale.  2.  That  there  was  no  sufficient  evidence  of  the 
defendant's  having  had  legal  notice  of  the  proceedings  in  partition. 
3.  That  there  was  sufficient  evidence  of  title  by  possession  in  de- 
fendant, previous  to  the  death  of  Jesse  Smith,  sen'r. 

CuBiA,  per  Earle,  J.  The  plaintiff  derives  title  immediately 
from  the  sheriff,  under  a  sale  made  by  order  of  the  Court  of  Com- 
mon Pleas  for  Horry,  upon  proceedings  in  partition,  to  which  both 
the  plaintiff  and  defendant  were  parties.  The  original  summons, 
the  writ  and  the  return  of  the  commissioners,  were  not  produced; 
but  on  proof  of  a  diligent  search  having  been  made  in  the  public 
offices,  where  they  should  have  been  deposited,  and  the  well  found- 
ed belief  of  those  who  had  charge  of  the  offices,  that  they  were 
lost  or  destroyed,  the  entries  in  the  sheriff's  books  and  the  minutes 
of  the  court,  were  allowed  to  show  that  such  proceedings  had 
been  had,  that  the  summons  had  issued  and  been  served,  and  that 
on  its  return  and  no  cause  shown  to  the  contrary,  a  writ  of  parti- 
tion had  also  been  issued,  directed  to  commissioners  in  the  usual 
form.  Supposing  it  necessary  to  go  back  beyond  the  order  for  the 
sale  of  the  land  upon  the  return  of  the  commissioners,  it  is  the  opin- 
ion of  the  court  that  the  evidence  admitted  was  competent  and 
sufficient.  In  Cook  et  al.  v.  Wood,  1  M*Cord.  139,  slighter  evi- 
dence, though  of  the  same  kind,  as  the  title  of  the  cause  and  an 
entry  of  the  judge  on  an  old  docket,  an  old  subpoena  writ  endorsed 
as  of  the  same  cause,  were  admitted  to  prove  that  the  plaintiff's 
ancestor  had  formerly  brought  an  action  for  the  same  land,  which 
abated  by  the  death  of  the  plaintiff,  so  as  to  prevent  the  operation 
of  the  stat.  of  limitations  in  favor  of  the  defendant.  But  it  maybe  well 
questioned,,  whether  it  was  necessary  to  produce  more  than  the 
final  order  of  the  court,  on  the  coming  in  of  the  commissioners  re- 
turn, for  the  sale  of  the  premises.  In  England,  the  proceedings  in 
partition,  in  cases  where  they  are  allowed  at  law,  are  as  regular 
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and  as  formal  as  in  any  other  suit ;  the  summons,  the  declaration* 
the  plea,  the  writ  to  the  sheriflTand  the  final  judgment.  Here  there 
is  less  formality,  and  although  it  is  to  be  regarded  to  all  intents  and 
purposes  as  a  suit,  yet  under  the  act  giving  jurisdiction  at  law,  and 
the  practice  upon  it»  the  plaintiffs  or  claimants  are  not  required  to 
declare,  unless  the  defendants  appear  and  resist  the  partition.  In 
that  case  an  issue  becomes  necessary,  and  the  plaintiff  must  de- 
clare. The  defendant  here,  when  served  with  the  summons,  had 
the  opportunity  of  setting  up  his  title  and  making  his  full  defence. 
He  was  called  upon  to  show  cause  why  the  partition  should  not  be 
made  of  the  premises,  as  the  estate  of  Jesse  Smith,  deceased.  It 
was  a  suit  involving  his  title  to  the  land,  and  he  cannot  be  allowed 
to  make  now  the  defence  which  he  omitted  to  make  then.  The 
order  for  the  sale  is  conclusive,  as  the  judgment  of  a  court  upon  the 
same  subject  matter  and  between  the  same  parties.  His  defence 
should  have  been  made  before  the  writ  of  partition  was  ordered  to 
issue;  after  that  it  was  too  late  to  plead,  although  I  would  not  say, 
that  under  extraordinary  circumstances,  the  court  might  not  per- 
mit him  to  controvert  the  right.  On  the  return  of  the  commission- 
ers, having  been  made  a  party  in  interest  by  service  of  process,  it 
is  a  legal  presumption  that  he  had  notice  of  all  the  subsequent 
proceedings,  and  supposing  the  chasm  of  two  years  to  exist  be- 
tween the  order  directing  the  writ  to  issue,  and  the  order  allowing 
further  time  for  the  commissioners  to  make  their  return,  it  cannot 
have  the  effect  of  avoiding  the  judgment,  whether  we  regard  the 
order  for  the  writ  of  partition  to  issue  as  the  judgment,  or  the  final 
order  for  the  sale  of  the  premises  on  the  commissioners  return.  In 
either  case,  I  should  consider  the  final  order  confirming  the  return 
and  ordering  the  sale,  as  curing  any  apparent  irregularity  in  the 
previous  proceedings.  It  is  the  act  of  the  court  itself,  not  of  its 
ministerial  officer,  (as  the  renewing  of  an  execution^  and  must 
therefore  be  presumed  to  have  been  regular  and  legal.  In  this 
case,  as  in  other  cases,  where  the  plaintiflf  claims  under  a  sheriff's 
deed  it  is  only  necessary  to  prove  that  the  sheriff  had  authority  to 
sell:  a  judgment  is  necessary  to  authorise  a  sale  of  land.  In  this 
case  the  order  for  the  sale  is  the  authority,  and  so  long  as  the  pro- 
ceedings remain  of  force,  can  no  more  be  avoided  in  this  collateral 
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"Way  than  a  formal  judgment,  regularly  entered  up  and  signed, 
could' be  avoided  by  showing  that  during  the  progress  of  the  cause, 
there  was  a  period  of  more  than  a  year  and  a  day,  during  which  it 
was  not  on  the  docket  at  all,  or  was  not  preserved  by  regular  con- 
tinuances. If  the  order  for  the  writ  to  issue  be  considered  the 
judgment,  as  I  think  it  should  be,  then  the  subsequent  proceedings 
were  only  to  carry  it  into  execution,  and  regular  continuances 
were  not  necessary.  The  order  of  April  term,  1831,  extending 
the  time  for  making  the  return,  could  not  have  been  made  with- 
out cause  shown  and  notice  to  the  parties,  and  must  be  allowed  to 
have  the  same  eflect,  which  I  have  already  said  the  final  order  of 
sale  would  have,  of  curing  the  previous  irregularity,  (even  if  con- 
tinuances were  necessary.)  To  allow  judgments,  or  other  pro- 
ceedings of  courts  having  the  force  and  eflect  of  judgments,  thus  to 
be  averred  against  and  avoided,  would  unsettle  every  thing,  and 
would  be  a  violation  of  all  principle  and  a  departure  from  all  prece- 
dent. The  proceedings  in  partition  being  proved  by  competent 
evidence,  and  being  also  found  sufGciently  regular,  form  a  bar  to 
the  claim  of  title  now  set  up  by  the  defendant.  The  other  objec- 
tions to  the  plaintifi*'s  recovery  need  not  be  considered. 

The  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  is  dis- 
missed. 

Giurrr,  Richardson,  Evans  and  Butler,  Justices,  concurred. 

MunrOf  for  the  motion. 


Mary  Dugoan,  Adm'x.  v.  John  Kino,  Sen. 

Action  against  an  indorser — question  of  diligence.  The  note  was.  drawn 
by  one  Pohl  and  wife,  dated  12th  February,  1838,  payable  at  three  months 
after  date,  to  the  defendant  or  order,  and  by  him  indorsed.    It  fell  due  on 
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the  12th,  and  payable  on  the  15th  of  May.    The  testimony  was  that  the 
phitntiff,  the  holder  of  the  note,  resided  at  Montgomery^  Alabama,  both 
at  the  date  of  the  note  and  up  to  the  time  it  was  payable.     That  one 
George  Timmons  acted  as  her  agent  in  the  city  of  Charleston,  where 
the  note  was  given,  and  where  the  drawers  and  indorser  also  resided. — 
The  note  was  taken  by  Timmons^  for  the  rent  of  a  house  in  Charleston* 
belonging  to  the  estate  of  Duggan.     Timmons  was  taken  sick  a  little 
more  than  a  month  before  the  note  became  due,  and  died  on  the  11  ih  of 
May.    The  papers  of  the  estate  of  Duggan  were  kept  by   Timmons^  in 
his  desk  at  the  Union  Banky  in  which  he  was  collection  clerk  and  notary, 
and  wore  delivered  to  one  O.  L,  Dobson,  (who  was  acting  for  Mrs.  Tim- 
mons, executrix  of  Timmons,)  by  the  officers  of  the  bank,  on  the  8th  of 
June.    There  was  no  knowledge  that  the  note  was  there,  until  the  8th 
of  June,  either  by  Mrs.  Timmons  or  Dobson.    Dobson  was  a  notary 
public :  he  immediately  made  a  demand  on  the  drawers,  and  the  note 
not  being  paid,  protested  it,  and  gave  notice  of  non-payment  to  the  de- 
fendant as  indorser.    Held,  under  the  circumstances,  that  due  diligence 
had  been  used,  and  that  the  defendant  was  liable. 

Quoire :  Whether  the  question  of  reasonable  diligence,  in  making  demand 
and  giving  notice,  in  the  case  of  bills  and  notes,  be  one  of  law  for  the 
court,  arising  upon  the  facts  ascertained,  or  a  mixed  question  of  law  and 
fact,  to  be  left  under  the  instruction  of  the  court  as  to  the  law,  exclu- 
sively to  the  jury  ? 

This  case  came  up  on  an  appeal  from  the  City  Court  of 
Charleston.  It  was  tried  before  his  honor,  Jacob  Axson,  Esq. 
the  Recorder,  at  the  November  Term  of  the  City  Court,  1838. — 
His  report  of  the  case  is  as  follows : 

"  This  was  a  summary  process  against  defendant,  as  indorser 
of  a  note  drawn  by  Pohl  and  wife,  dated  18th  of  February,  1838, 
payable  three  months  after  date ;  it  was  due  on  the  12th,  and 
payable  on  the  15th  of  May. 

O.  L.  Dobson,  sworn,  testified  that  he  knows  Mrs.  Duggan,  the 
plaintiff  She  resided  in  Montgomery,  Alabama,  both  at  the  time 
of  the  date  of  note  and  the  time  it  was  payable.  George  Tim- 
mons acted  as  her  agent  in  this  city :  the  note  was  taken  by 
Timmons  for  the  rent  of  the  house  in  St.  Michael's  Alley,  be- 
longing to  the  estate  of  Duggan.  Timmons  was  taken  sick  a 
little  more  than  a  month  before  the  note  became  due ;  he  died  on 
the  11th  of  May.  The  papers  of  the  estate  of  Duggan  were  kept 
by  Timmons,  in  his  desk  at  the  Union  Bank,  in  which  he  was  col- 
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lecticHi  clerk  aod  notary;  and  were  delivered  to  witness,  who  was 
acting  for  Mrs.  Timmons,  executrix  of  TiipaKHis,  by  the  officers 
of  the  bank*,  on  the  8th  of  June.  There  was  no  knowledge  that 
the  note  was  there,  until  the  6th  June,  either  by  Mrs.  Timmons  or 
the  witness  1  witness  is  a  notary  public  ;.he  immediately  protest- 
ed the  note,  made  a  demand  on  the  drawer,  and  gave  defendant 
notice. 

I  thought,  under  the  circumstances,  that  due  onigence  was 
used,  and  decreed  for  the  plaintiff.'' 

The  defendant  appealed  from  the  decision  below,  and  now 
moved  for  a  new  trial  on  the  part  of  the  defendant,  on  the  follow- 
ing grounds :  1.  That  due  notice  was  not  given  to  the  defendant 
as  indorser,  that  the  drawers  had  not  paid.  2.  That,  in  fact,  no 
notice  whatever  was  given  the  defendant  till  long  after  the  note 
was  at  maturity. 

CuBiA,  per  Earlb,  J.  That  the  holder  of  a  promissory  note 
should  den\and  payment  of  the  maker,  or  use  due  diligence  to 
make  such  demand,  and  give  reasonable  notice  of  non-payment, 
in  order  to  charge  the  indorser,  are  propositions  well  enough  un- 
derstood. But  in  the  application  of  these  rules  to  cases  as  they 
arise,  there  has  been  less  uniformity  than  one  would  expect,  on  a 
subject  of  such  general  concern,  and  of  such  frequent  occurrence. 
What  shall  be  deemed  due  diligence  in  making  a  demand,  and 
reasonable  notice  of  non-payment,  are  questions  which  even  yet 
give  rise  to  debate,  and  sometimes  result  in  different  conclusions. 
Nor  is  it  well  settled  whether  they  are  properly  questions  of  law 
for  the  court,  or  of  fact  for  the  jury ;  or  partly  questions  of  law, 
and  partly  questions  of  fact.  In  Tindal  v.  Brown,  1  Term.  Rep. 
167,  it  was  said  by  Lord  Mansfield,  (Buller  J.  concurring,)  that 
they  are  questions  partly  of  fact  and  partly  of  law,  depending  on 
the  situation  of  the  parties ;  their  distance  from  each  other ;  the 
course  of  the  post  and  other  circumstances :  but  whether  on  a 
given  state  of  facts  the  time  is  reasonable,  is  a  question  of  kiw  on 
which  the  jury  should  receive  the  instructions  of  the  court  And 
that  whenever  a  rule  can  be  laid  down,  it  should  be  decided  by 
the  court,  and  adhered  to,  for  the  sake  of  certainty.  In  that  case. 
Vol.  I.— 31 
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after  two  verdicts  for  the  plaintiff,  which  were  set  aside,  the  jury 
found  a  special  verdict  on  which  the  ppstea  was  delivered  to  the 
plaintiff.  In  Muilman  v.  D'Eguino,  2  H.  B.  565,  in  1795,  both 
Ch.  J.  Eyre  and  Duller,  J,  seemed  to  regard  the  question  of  dili- 
gence as  one  for  the  jury.  The  Chief  Justice  said,  "  I  am  satis- 
fied with  the  finding  of  the  jury  f  the  question  whether  there 
had  been  any  laches  was  left  to  them,  which  it  was  proper  for 
them  to  de^de,  and  Buller,  Justice,  said,  ^  The  only  rule  that  I 
know  of,  which  can  be  applied  to  all  cases  of  bills  of  exchange, 
is,  that  due  diligence  must  be  used :  that  is  the  only  thing  to  be 
looked  at ;  whether  the  bill  be  inland  or  foreign,  or  payable  at 
sight,  or  days  after,  or  in  any  other  manner ;  and  as  the  jury  had 
found  that  there  were  laches  in  the  plaintifis,he  was  satisfied  with 
the  verdict.**  In  Hilton  v.  Shepard,  6  East.  Rep.  12,  in  note, 
(in  1796,)  Lord  Kenyon,  on  a  rule  to  set  aside  the  verdict  for 
plaintiff,  found  before  himself,  on  the  ground  that  he  had  left  it  to 
the  jury  to  say  whether,  under  all  the  circumstances,  the  plaintiff 
had  been  guilty  of  any  laches  or  negligence,  said,  "  I  cannotsCon- 
ceive  how  this  can  be  matter  of  law.  I  can  understand  that  the 
law  should  require  due  diligence  ;  but  that  it  should  be  laid  down 
that  the  notice  must  be  given  that  day,  or  the  next,  or  at  any  pre- 
cise time,  under  whatever  circumstances,  is,  I  own,  beyond  my 
comprehension.  I  should  rather  have  conceived  that,  whether 
due  diligence  had  or  had  not  been  used,  was  a  question  for  the 
jury  to  consider,  under  all  the  circumstances,  of  accident,  neces- 
sity and  the  like;"  but  added,  that  when  the  case  went  down  to 
trial  again,  he  should  advise  the  jury  to  find  a  special  verdict,  by 
which  it  would  still  be  made  a  question  of  law.  He  expressed  a 
similar  doubt  in  Hopes  v.  Alder,  in  1800,  6  East  Rep.  16,  in  notes. 
"He  did  not  see  the  sense  of  the  rule  in  Tindal  v.  Brown;  whether 
reasonable  notice  have  or  have  not  been  given,  must  depend  on 
the  circumstances  of  the  case  of  which  the  jury  will  judge.**  This 
point  was  much  considered  in  Darbishire  v.  Parker,  in  1805, 
6  East  2,  where  Ld.  Ellenborough  admitted  the  difficulty  in  lay- 
ing down  any  certain  time,  within  which  notice  must  at  all  events 
be  given,  and  thought  that  a  proper  case  to  be  considered  by 
another  jury.  A  verdict  having  been  found  for  the  plaintiff)  under 
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his  instructions;  regarding  the  question  of  reasonable  notice  as  one 
compounded  of  law  and  fact,  he  had  left  it  to  the  jury.  The 
other  judges  seetned  rather  to  regard  it  as  a  question  of  law,  and 

the  rale  for  a  new  trial  was  made  absolute.    Le  Blanc,  J.  said 

•  It  is  unnecessary  to  determine  the  general  question ;  but  when- 
ever that  shall  arise,  the  court  will  have  to  consider  whether 
reasonable  notice  be  a  question  of  fact  or  of  law.  In  Tindal  v. 
Brown,  and  in  Metcalf  v.  Hall,  it  was  considered  a  question  of 
law,  but  dependant  on  facts.  If  the  general-  rule  be,  that  the 
holder  is  to  send  notice  by  the  next  post,  and  he  fail  to  do  so,  it  is 
for  him  to  show  an  excuse  for  the  omission ;  as,  that  be  lived  too 
&r  from  the  post-office,  or  that  the  post  departed  again  too  soon, 
or  that  he  was  unavoidably  engaged  in  other  business,  which  pre- 
vented him  from  writmg  by  the  next  post ;  and  then  the  jury  will 
have  to  consider  the  validity  of  such  excuse,  in  point  of  fact,  for 
his  non-compliance  with  the  rule  of  law.  I  think  this  is  the  true 
view  of  the  subject,  whether  the  question  of  demand  and  reason- 
able notice  be  questions  of  fact  or  law,  or  partly  of  both.  It  is 
certain  that  the  verdicts  of  juries,  and  the  determinations  of 
courts,  have  established  some  general  rules,  as  that  the  holder  of  a 
note  or  bill  must  demand  payment  of  the  maker  or  acceptor,  when 
it  becomes  payable,  and  must  give  notice  to  the  party  intended  to 
be  charged,  the  next  day,  where  the  parties  live  in  the  same  town, 
or  by  the  next  post,  if  at  different  places.  It  is  obvious,  therefore, 
that  in  the  case  before  the  court,  the  demand  of  payment  was  not 
made  in  due  time  of  the  maker,  and  that  due  notice  of  non- 
payment was  not  given  to  the  defendant.  The  rules  in  relation 
to  presentment  for  acceptance  and  for  payment  are  the  same,  as 
well  as  those  relating  to  the  notice  which  may  be  necessary  in 
either  case,  and  if  they  have  not  been  complied  with,  it  is  for  the 
plaintiff*  to  show  a  valid  excuse  for  the  omission. 

The  note  was  payable  on  the  15th  of  May,  and  Timmons  died 
on  the  11th.  The  note  being  locked  up  in  his  desk  at  the  bank, 
was  not  delivered  until  the  8th  of  June,  when  the  demand  was 
made  and  notice  given.  His  honor,  the  recorder,  thought  that  no 
laches  could  be  imputed  to  the  plaintiff)  and  gave  judgment  for 
her.     The  defendant  might  have  claimed  a  jury,  and  submitted 
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the  question  to  them ;  not  having  done  so,  the  case  is  the  same  as 
if  the  jury  had  found  a  verdict  for  the  plaintifi^  on  the  same  facts, 
under  proper  instructions,  and  we  were  called  on  to  set  aside  the 
judgment  as  against  law.    In  the  opinion  of  the  court,  the  case 
would  have  been  a  very  proper  one  for  the  jury ;.  and  that  there 
is  no  sufficient  reason  to  be  dissatisfied  with  the  judgment  of  the 
recorder.    If  we  were  to  consider  the  question  here  as  one  of 
law,  to  be  decided  by  the  court,  as  on  a  special  verdict,  we  should 
come  to  the  same  conclusion.     Timmons,  the  agent  of  the  plain- 
tiff, who  resided  in  a  distant  state,  became  sick  and  died,  four  days 
before  the  note  became  payable.    Had  the  note  been  discovered^ 
or  been  actually  in  the  hands  of  his  widow  and  executrix,  she  was 
under  no  obligation,  and  had  no  authority  to  make  the  demand, 
or  give  the  notice.     The  agency  of  her  husband  was  a  personal 
trust,  which  did  not  pass  to  the  executrix,  and  there  is  no  ground 
lor  imputing  negligence,  unless  we  hold  that  Timmons,  in  the  mo- 
ment of  his  last  illness,  should  have  had  the  foresight  to  place  the 
note  in  the  hands  of  a  notary.    But  a  protest  was  not  necessary, 
and  any  other  person  engaged  to  make  the  demand  would  have 
done  as  well     Under  such  circumstances,  would  Timmons  have 
been  liable  even  to  the  plaintiff,  or  would  his  executrix  have  been, 
for  not  taking  steps  beforehand,  while  l}dng  at  the  pc»nt  of  death, 
to  have  the  demand  made  and  notice  given  ?    I  should  think  not ; 
and  I  do  not  therefore  perceive  how  the  plaintiff  can  have  laches 
in^)uted  to  her,  when  she  was  several  hundred  miles  distant,  and 
not  only  ignorant  of  the  facts,  but  could  not  by  the  ordinary  course 
of  the  mail,  have  been  informed  of  them  earlier  than  the  notice 
was  actually  given.    It  is  one  of  those  cases  of  accident,  of  un- 
foreseen calamity,  which  may  well  come  within  the  maxim,  actus 
did  neminefacit  injuriam;  and  which  Lord  Kenyon,  in  Hilton  v. 
Shepard,  thought  was  very  proper  to  be  left  to  the  jury  to  con- 
sider. 

The  political  state  of  the  country,  at  the  place  and  time  of  a 
biH's  becoming  due — as,  a  declaration  of  war — which  rendered  it 
impossible  to  present  it  for  acceptance,  was  held  a  valid  excuse 
for  the  omission,  it  being  afterwards  presented  as  soon  as  practi- 
cable: 2  Smith's  Rep.  223;  Chitty  on  Bills,  319.    And  in  New- 
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York,  the  prevalence  of  the  yellow  fever  in  the  city  where  the 
parties  lived,  was  held  a  sufficient  excose  for  not  giving  notice  of 
non-payment,  from  September  until  November,  there  being  a  total 
cessation  of  all  business ;  2  John.  Cases,  L 
The  judgment  of  the  recorder  is  affirmed. 

Gahtt,  (yNsAiiL,  BiTTLBE  and  RicHAXDsoN,  Justices,  concurred. 

Xonce,  for  the  motion. 
Teadan  and  MBethj  contra. 

NoTB« — See  the  case  of  Haslett  v.  Kunhardt,  ante,  180,  and  the  au- 
thorities there  referred  to.  R. 


A.  P.  Sboth  d.  Bbicjamin  R.  Btthrwood. 

On  a  note  payable  on  demand,  the  maker  is  bound  to  pay  immediately,  and 
is  not  entitled  to  days  of  grace.  The  holder  may  sne  on  the  same  day  the 
note  is  made.    Any  other  demand  than  by  suit  is  unnecessary. 

Whenever  the  plaintiff  may  sue  the  defendant,  a  cause  of  action  may  be 
said  to  "have  accrued  to  him,  and  from  that  time  the  statute  of  limitations 
begins  to  run ;  consequently,  upon  a  note  payable  on  demand,  the  statute 
commences  from  the  date,  if  it  have  one,  and  if  without  date,  from  its  cfe- 
livery. 

Before  0'NEALL,J.,  at  Beaufort,  Spring  Term,  1888. 

The  following  is  the  report  of  his  honor  the  presiding  judge : — 
^This  was  an  action  of  assumpsit  on  a  due  bill,  without  date,  pay* 
able  on  demand  to  J.  J.  Beck,  or  bearer.  The  defence  was  the 
statute  of  limitations.  The  due  bill  was  passed  by  Beck,  the  payeci 
to  the  plaintiff,  for  a  sum  less  than  its  amount,  and  upon  an  under- 
standing that  if  it  could  not  be  collected  from  the  defendant,  he 
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would  indemnify  the  plaintiff.  From  the  proof,  I  thought  that  the 
due  bill  wa9  made  anterior  to  the  year  1631.  This  suit  was 
brought  in  1837.  It  was  proved  that  the  plaintiff  said,  that  Beck 
told  him  the  note  was  out  of  date.  The  note  was  presented  by  the 
plaintiff  for  payment,  which  was  refused,  a  few  days  before  the  ac- 
tion was  brought.  I  thought,  and  so  charged  <he  jury,  that  upon 
such  a  paper  as  the  present,  no  cause  of  action  existed  until  there 
was  a  demand  of  payment.  Being  without  date,  there  could  not 
be  said  to  be  a  present  indebtedness.  The  whole  liability  of  the 
defendant  to  pay,  depended  upon  the  demand  of  payment :  until 
that  was  done*  the  plaintiff's  cause  of  action  was  neither  "given 
nor  accrued,"  and  hence  the  statute  could  not  in  this  case  bar  the 
plaintiff's  action." 

The  jury  found  for  the  plaintiff 

The  defendant  appealed  on  the  annexed  grounds:  1.  Because 
his  honor  charged  the  jufy,  that  the  maker  of  a  promissory  note 
payable  to  A.  B.,  or  bearer,  on  demand,  and  without  date,  cannot 
avail  himself  of  the  statute  of  limitations  in  a  suit  by  the  original 
payee,  although  the  time  of  the  making  of  the  note  be  distinctly 
proved  by  testimony  aliunde.  8.  Because  notice  of  the  time  of  the 
making  of  the  note  was  given  to  the  plaintiff  before  he  received 
the  note  from  the  original  payee,  and  tliat  fact,  with  the  other  cir- 
cumstances of  the  case,  entitled  the  defendant  to  a  verdict  3.  Be- 
cause the  note  having  been  made  before  the  year  1831,  and  the 
suit  not  commenced  until  the  beginning  of  the  year  1837,  and  no 
evidence  of  a  promise  since  1831— the  defendant  was  protected  by 
the  statute  of  limitations.  4.  Because  the  verdict  was  contrary  to 
law  and  evidence. 

CtjRiA,  per  Evans,  J.  In  relation  to  notes  payable  on  demand, 
it  is  well  settled,  the  maker  is  bound  to  pay  immediately,  he  is  not 
even  entitled  to  days  of  grace.  The  holder  may  sue  on  the  same 
day  the  note  is  made.  A  demand  by  his  writ  is  sufficient.  When- 
ever the  plaintiff  may  sue  the  defendant,  a  cause  of  action  has  ac- 
crued to  him,  and  from  that  time  the  statute  of  limitations  begins 
to  run.  The  case  is  not  like  that  of  sherifis  and  other  agents,  who 
are  not  in  default  until  they  refuse  to  pay  the  money,  and  conse- 
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quently  the  statute  does  not  begin  to  run  until  afler  demand.  But 
it  is  unnecessary  to  discuss  this  question,  as  it  is  conceded  to  be  the 
settled  law  both  of  England  and  of  this  State,  that  the  statute  of 
limitations  commences  to  run  from  the  date  of  a  note,  payable  on 
demand.  This  was  decided  by  the  Appeal  Court  at  Columbia,  a  % 
few  years  ago,  in  a  case,  the  name  of  which  I  have  been  unable  to 
ascertain*  It  was  contended  in  this  case,  that  as  this  note  is  with- 
out date,  it  should  be  governed  by  a  different  rule.  I  do  not  per- 
ceive any  reason  for  this  distioction.  A  note,  like  a  deed,  is  nothing 
until  it  is  delivered.  Its  legal  efficacy  as  a  contract,  commences 
with  delivery,  and  the  maker  is  bound  to  pay  immediately.  It 
follows  from  this,  that  if  no  action  be  brought  within  four  years 
after  the  note  has  been  delivered,  the  statute  of  limitations  is  a  bar 
to  the  action.    The  motion  for  a  new  trial  is  therefore  granted. 

Gantt  and  Butler,  Justices,  concurred.  Earle,  J.,  absent  at 
the  hearing,  but  concurred  in  the  judgment 

De  TrevUk,  for  the  motion. 
MartiUf  contra. 

NoTB.^ — ^A  note  payable  on  demand  is  not  entitled  to  days  of  grace,  but  an 
action  may  be  immediately  brought  without  any  other  demand  being  made. 
Gammer  ads.  Harrison,  2  M'Cord.  Rep.  246. 

Where  a  promise  is  made  to  pay  a  debt,  indefinitely  m  to  iime^  the  statute 
of  limitations  begins  to  run  from  the  time  of  the  promise. — ^Admrs.  of  Mc- 
Dowall  V.  Ex'ors.  of  Groodwyn,  2  M.  Con.  Rep.  441. 

If  a  promissory  note  be  made  payable  upon  demand^  it  seems  that  no  ex- 
press demand  is  necessary ;  and  consequently  that  the  limitation  commences 
from  the  date  of  the  note.— Chitty  on  Cont  636.  S.  P.^  4.  Pick.  488.  7 
Har.  &  John,  14  1  Har.  &  Gill.  439.  R. 
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Where  the  master  fails  to  employ  a  pilot  to  navigate  a  yessel  in  coming  into 
or  leaving  a  port,  where  it  is  customary  to  do  so»  (as  the  port  of  Charles- 
ton,) and  a  lods  happens  in  consequence  of  a  pilot  not  having  been  em- 
ployed, the  underwriters  upon  a  policy  on  the  cargo  would  be  discharged 
^^  gut  if  the  yejgel  pass  uninjured  Uirou^.  thed^^gigsstk  to  poid  ^h'C^  ^  F*" 
I  is  usually  employ  eA^nSTtlieross  happe ns  at  a  point  beyond  whichlhfti 
lot's  services  ceases  to  be  necessary,  the  assured  would  be  entitled  to. 
recover. 

It  is  anerrof  ^g  ponaiilpr  \^e  employment  of  a  piJ,«?U  JB  CQffliflg  j"^^  ^^1^.^ 
^^articular  port,  as  a  part  of  the  seaworthiness  of  the  .XfiSSfil  9  nothing 
can  enter'TnCo  iEal  whicii  is  not  lor  the  wliole  voyage.  The  business  of  a 
pilot  is  merely  temporary.  He  is  a  part  of  the  crew  of  a  vessel  for  only  a 
few  miles,  or  a  few  hours.  He  navigates  her  only  occasionally.  Under 
such  circumstances,  it  would  be  an  abuse  of  terms  to  say,  that  a  compe- 
tent pilot  was  necessary  to  make  a  vessel  seaworthy.  The  true  principle 
seems  to  be,  that  if  a  vessel,  without  a  pilot,  sustain  injury  in  entering  or 
leaving  a  harbor  where  it  is  customary  to  have  a  pilot,  such  injury  does 
not  come  within  the  perils  insured  against.  It  is  not  aperU  of  the  sea. — 
It  is  a  loss  from  the  bad  navigation  of  the  vessel,  and  is  to  be  set  down  to 
the  fault  of  the  master^  and  consequently  the  owners  would  be  hahle  and 
not  the  underwriiers.     [Per  O'Nball,  J.] 

Before  (fNEALL,  /.,  at  Charkston,  May  Term,  1837. 

The  folIowiDg  is  the  report  of  his  honor  the  presiding  jadge : — 
•*  This  was  an  action  on  a  policy  of  insurance,  to  recover  the  value 
of  sixty-two  bales  and  three  hnndred  and  seventy-eight  pieces  of 
cotton  bagging,  shipped  by  the  plaintiffs  from  Charleston  to  Mo- 
bile, on  the  schooner  Minerva,  of  Thomastown,  Thorndyke,  mas- 
tef ,  which  vessel,  cargo,  and  all  her  crew  and  passengers  were  lost 
in  the  gale  of  the  28lh  and  29th  of  October,  1835.  The  yessel 
was  staunch  and  well  found.  On  the  28th  of  October,  when  about 
to  sail,  the  master  applied  for  and  obtained  twenty  dollars  to  pay 
the  pilotage.  He  spoke  to  a  pilot  to  accompany  him  beyond  the 
bar;  the  forepart  of  the  day,  however,  wore  away,  the  vessel  had 
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not  sailed,  and  the  weather  becoming  more  threatening,  the  pilot 
refused  to  go.    The  wind  was  blowing  strong  from  the  N.  E.,  as 
it  had  been  for  some  days ;  and  all  the  pilots,  and  several  others 
examined,  agreed  in  saying  that  it  was  very  imprudent  to  go  to  sea 
in  such  weather:  indeed,  they  said,  they  would  not  carry  out  a 
vessel  in  such  weather.    Others,  however,  said  that  they  had  seen 
vessels  go  to  sea  in  weather  fully  as  bad :  the  master^s  view  of  the 
matter  when  about  to  sail,  was,  that  as  the  gale  had  prevailed  al- 
ready for  several  days,  it  was  pretty  well  over,  and  by  sailing  then 
he  should  have  for  some  hours  the  tail  of  the  gale  to  help  on  to- 
wards his  port  of  destination,  and  if  he  waited  for  it  to  subside,  he 
should  probably  be  detained  some  time  in  port,  before  he  could  ob- 
tain a  favorable  wind.     He  sailed  between  twelve  and  one,  when 
the  tide  was  flood,  and  when  the  wind  had  diminished,  without  a 
piloU    His  vessel  drew  eight  and  a  half  feet  of  water,  according  to 
his  own  account ;  but  being  only  partially  loaded,  Mr.  Cohen,  the 
merchant  who  cleared  her  out,  said  he  did  not  think  she  drew  more 
than  six  and  a  half  to  seven  and  a  half  feet    When  the  captain 
came  in  to  Charleston,  he  came  in  without  a  pilot    The  wind  was 
fiiir  to  cross  the  bar  by  the  Overall  channel,  through  which  the 
Minerva  went  to  sea.     To  run  thzwgh  on  a  straight  course,  a  ves- 
sel would  cross  the  dry  breaker,  on  which  the  water  is  eight  feet. 
Mr.  Elford,  the  keeper  of  the  Observatory,  proved  that  the  Miner- 
va crossed  the  bar,  and  stood  out  to  sea,  east    He  said  when  he 
last  observed  her,  she  must  have  been  from  five  to  ten  miles  be- 
yond the  bar.    The  pilots  Lee,  Newboldt,  Chapman  and  Davidson, 
saw  the  Minerva  going  out ;  they  all  said  it  was  barely  possible 
she  might  have  gone  clear:  they  all  thought  she  must  have  struck, 
Mr.  Lee  said  he  saw  her  in  the  channel  and  afterwards  beyond 
the  bar.    The  Minerva  was  found  sunk,  by  Capt.  Baker,  off  Port 
Ro}ral,  in  nine  fathoms  water,  ten  or  fifteen  miles  from  land ;  the 
time  when  sS  found  was  uncertain,  it  was,  however,  most  probably 
within  a  few  days  after  her  loss.    From  her  situation  when  found, 
which  he  and  his  mate  described,  Capt.  Baker,  his  mate,  Mr.  Cross, 
Capt  Callender  and  Mr.  M'Nellage,  all  agreed  in  saying  that  she 
was  probably  not  injured  in  crossing  the  bar:  and  that  she  had 
been  capsi2sed  in  the  gale.    The  pilots  Lee  and  Chapman,  also  nnet 
Vol.  L— 32 
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with  the  wreck :  and  according  to  their  proof,  the  wreck  was 
within  fifteen  miles  of  the  Charleston  light  The  night  after  the 
Minerva  sailed,  the  wind  changed  to  S.  and  S.  E.  and  blew  a  hur- 
ricane that  night  and  the  succeeding  day.  Capt.  Thomdyke,  from 
the  knowledge  had  of  him  during  the  short  time  he  was  in  Charles- 
ton, appeared  to  be  an  intelligent,  sober,  and  active  seaman.  The 
custom  of  the  port  that  vessels  coming  in  or  going  out  should  have 
a  pilot,  was  fully  proved :  so  was  the  necessity  of  such  a  custom. 
It  did,  however,  appear,  that  vessels  occasionally  came  in  and 
went  out  without  pilots.  I  instructed  the  jury,  that  generally, 
insurance  extended  to  all  perils  which  would  not  charge  the  ship- 
owners :  where  they  were  liable,  the  underwriters  were  generally 
not ;  as  in  cases  of  unseaworthiness  of  the  ship,  or  a  voluntary  de- 
viation from  the  voyage,  not  amounting  to  barratry  on  the  part  of 
the  master  or  crew.  Barratry  may  be  defined  to  be  any  fraudu- 
lent act  of  the  master  or  mariners,  by  which  the  subject  matter  in- 
sured might  be  endangered.  In  this  case,  the  only  act  which  had 
the  semblance  of  barratry  was,  that  the  master  received  the  pilot- 
age and  sailed  without  a  pilot ;  but  that,  I  thought,  was  not  attri- 
butable to  fraud ;  the  master  spoke  to  a  pilot  and  intended  to  have 
availed  himself  of  his  services.  The  pilot's  refusal  to  go  was  the 
cause  of  his  sailing  without  one.  I  said  to  the  jury  that  the  ship 
was  the  substratum  on  which  the  insurance  rested ;  and  unless  her 
value,  if  she  was  insured  and  lost,  could  be  recoverd,  it  was  sel- 
dom if  ever  the  case,  that  the  underwriters  would  be  liable  for 
goods  shipped  on  board  of  her  and  insured.  It  was  hence  a  first 
inquiry,  in  a  case  4ike  the  present^  to  ascertain  the  seaworthiness  of 
the  vessel,  which  I  defined  to  be  the  capability  under  ordinary 
circumstances  of  performing  the  voyage  before  her.  I  said  to  them, 
that  "  in  navigating  a  river,  or  approaching,  or  leaving  a  harbor 
where  it  is  customary  for  vessels  of  the  burthen  and  descriptioa  of 
that  insured,  to  take  a  pilot,  the  vessel  is  not  seaworthy  unless  aha 
have  such  pilot." — Law  v.  Hollingsworth,  7  T.  R.  166.  I  instruct- 
ed the  jury  to  inquire,  1st,  is  it  the  custom  of  the  port  of  Cbarieston 
that  a  pilot  should  be  employed  in  approaching  or  leaving  the  har- 
bor. The  proof  was  clear  as  to  the  existence,  necessity  and  rea- 
sonableness of  the  custom.    3d.  What  was  the  effect  on  the  policy 
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of  failing  to  employ  a  pilot  ?  I  thought  and  so  instructed  the  jury, 
that  if  a  loss  happened  in  consequence  of  a  pilot  not  being  employed 
that  the  underwriters  would  be  discharged ;  but  if  the  vessel  passed 
uninjured  through  the  dangers,  to  avoid  which  a  pilot  was  usually 
employed,  and  the  loss  happened  beyond  the  point  at  which  a 
pilot's  services  ceases  to  be  necessary,  that  the  assured  would  be 
entitled  to  recover.  In  1804,  in  the  case  of  Depeau  v.  Jones,  it 
was  held  by  the  Constitutional  Court,  that  inasmuch  as  a  pilot  was 
not  employed  in  bringing  in  a  vessel  to  the  port  of  Charleston,  and 
she  struck  upon  the  bar  and  a  part  of  her  cargo  was  injured,  that 
the  underwriters  were  discharged.  So  in  Law  v.  Hollingsworth, 
a  vessel  ascending  the  Thames,  discharged  her  pilot  and  soon  after 
was  injured,  it  was  held  that  the  assured  could  not  recover.  In 
that  case  Lord  Kenyon  put  his  judgment  upon  the  fact,  that  no 
**  pilot  was  on  hoard  at  the  time  the  accident  happened.^  I  thought 
this  case  would  depend  upon  an  answer  to  the  question  in  fact, 
whether  the  vessel  struck  in  crossing  the  bar  ?  If  she  did  not  and 
went  clear,  and  was  subsequently  capsized  in  the  gale,  the  assured 
would  be  entitled  to  recover,  otherwise  not.  I  summed  up  (a0 
fairly  as  I  was  able)  the  evidence,  and  submitted  it  to  the  jury. 
They  found  for  the  plaintiffs — and  I  think  their  verdict  was  cor- 
rect and  proper.** 

The  defendants  now  moved  for  a  nonsuit,  or  new  trial,  (as  the 
case  may  be,)  on  the  following  grounds :  1,  That  in  all  contracts 
between  the  insurer  and  the  insured,  there  is  on  the  part  of  the  in- 
sured, an  implied  warranty  of  seaworthiness;  and  in  the  present 
case  the  vessel  in  question  was  proved  to  have  been  unsea worthy 
for  want  of  a  pilot,  and  the  underwriters,  defendants,  were  dis- 
charged from  their  liability  on  the  pdicy  of  insurance.  2.  That 
the  testimony  in  the  case  proved  that  the  vessel  struck  going  over 
the  bar,  and  her  loss  was  clearly  attributable  to  this  cause.  3. 
That  the  cause  why  the  vessel  in  question  and  her  cargo  wert 
lost,  was  the  want  of  a  pilot  to  conduct  her  over  the  bar.  4.  That 
the  verdict  was  against  the  law  of  the  case  in  this,  that  the  vessel 
and  cargo  should  be  presumed  to  have  perished  for  want  of  a 
pilot,  and  there  was  no  fact  in  evidence  to  rebut  that  presumption. 
5.  Because  the  risk  was  increased  and  Che  loss  produced  by  the 
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default  of  the  assured,  or  their  agents,  in  the  sailing  without  a  pilot, 
and  therefore  the  underwriters  are  discharged.  6.  Because  the 
usage  of  the  port,  and  the  lex  loci,  imposed  upon  the  assured  the 
duty  of  taking  a  pilot,  and  they  having  neglected  this  duty,  the  un- 
derwriters are  discharged.  7.  Because  the  verdict  was  otherwise 
against  law  and  evidence. 

Curia,  per  CyNEAxi^,  J.  The  facts  of  this  case  have  been 
passed  upon  by  a  jury,  and  they  have  found  that  the  Minerva 
was  uninjured  in  crossing  the  bar  of  the  harbour  of  Charleston, 
and  that  she  was  subsequently  capsized  in  the  gale.  That  there 
were  many  facts  justifying  this  conclusion,  cannot  be  denied.  It 
was  my  own  opinion  formed  at  the  trial,  but  withheld  as  much  as 
possible  from  the  jury.  Under  such  circumstances,  it  would,  ac- 
cording to  our  settled  rules,  be  in  vain  to  talk  about  a  new  trial 
on  the  facts.  The  only  question  which  remains  is,  whether  the 
fact  of  sailing  from  a  harbor,  where  it  is  customary  to  take  a  pilot, 
without  one,  discharged  the  underwriters  ?  The  cases  cited  in 
the  report,  show  very  fully  that  if  the  vessel  had  been  lost,  in  con- 
sequence of  any  injury  received  in  that  part  of  a  voyage  in  which 
a  pilot  was  necessary,  that  then  the  insurers  would  have  been 
discharged.  But  the  finding  of  the  jury  negatives  the  assumption 
that  the  Minerva  was  lost  in  crossing  the  bar  of  the  harbour  of 
Charleston,  and  ascribes  her  loss  to  the  perils  of  the  sea,  outside  of 
the  bar.  On  the  trial,  and  in  my  report,  I  fell  into  the  error  so 
common  in  the  elementary  works,  of  making  the  employment  of 
a  pilot  a  part  of  the  sea-worthiness  of  the  vessel ;  nothing  can 
enter  into  thcUt  which  is  not  for  the  whole  voyage.  The  business 
of  a  pilot  is  merely  temporary.  He  is  a  part  of  the  crew  of  a 
vessel  for  only  a  few  miles,  or  a  few  hours.  He  navigates  her 
only  occasionally;  under  such  circumstances,  it  would  be  an 
abuse  of  ierms  to  say,  that  a  competent  pilot  was  necessary  to 
make  a  vessel  sea-worthy.  The  true  notion  seems  to  me  to  be 
this :  if  a  vessel  without  a  pilot  sustain  injury  in  entering  or  leav- 
ing a  harbor  where  it  is  customary  to  have  a  pilot ;  that  then 
such  injury  does  not  come  within  the  perils  insured  against  It  is 
not  a  peril  of  the  sea ;  it  is  a  loss  from  the  bad  navigation  of  the 
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vessel,  aDd  is  to  be  set  down  to  the  fault  of  the  master,  and  con- 
sequently the  owners  would  be  liable  for  it    The  general  rule  is, 
if  the  owners  would  not  be  liable  for  the  loss,  that  then  the  in- 
surers are.    Let  us  suppose  a  case,  and  it  will  perhaps  furnish  a 
just  test  for  this.    If  the  goods  on  board  the  Minerva  had  not 
been  insured,  and  this  action  was  against  the  owners,  and  the  jury 
had  found,  specially,  that  the  Minerva  sailed  without  a  pilot,  from 
the  harbor  of  Charleston,  when  it  was  customary  and  proper  to 
employ  one,  but  crossed  the  bar  in  safety,  and  was  subsequently 
capsized  in  the  ocean,  in  the  gale  of  the  28th  and  29th  of  October, 
to  whom  must  the  postea  have  been  delivered  ?  Unquestionably 
to  the  defendants ;  for  the  loss  would  have  been  from  the  act  of 
God.     Does  not  this  answer  show  at  once  the  liability  of  the  in- 
surers ?     They  undertook  and  warranted  against  the  very  peril 
from  which  the  loss  arises,  and  yet  they  would  be  excused  by 
matter  which  had  no  eflfect  in  producing  it.    This  would  be  to 
submit  the  facts  of  the  case,  and  with  them  its  justice,  to  give 
efiect  to  a  legal  definition  made  by  elementary  writers,  from  cases 
in  which  the  loss  arises  from  the  non-employment  of  a  pflot,  in  a 
case  in  which  it  happened  from  another  cause.    In  the  case  of 
Law  V.  Hollingsworth,  7  T.  R.  156,  from  which  Phillips  extracts 
the  principle  "  that  in  navigating  a  river,  or  approaching  or  leav- 
ing a  harbor,  where  it  is  customary  for  vessels  of  the  burthen  and 
description  of  that  insured  to  take  a  pilot,  the  vessel  is  not  sea- 
worthy unless  she  have  such  a  pilot,''  the  injury  was  sustained 
in  ascending  the  Thames,  at  a  point  where  a  pilot  should  have 
been  on  board ;  and  in  that  case  Lord  Kenyon  put  his  judgment 
expressly  on  the  ground  that  ^  no  pflot  was  on  board  at  the  time 
the  accident  happened.''    That  case  shows  that  instead  of  the 
discharge  of  the  underwriters  being  ascribed  to  sea-worthiness, 
it  is  set  down  expressly  to  the  want  of  a  skilful  navigation  at  the 
place  where  the  accident  occurred.    The  same  remark  may  be 
made  of  the  cases  of  Depeau  v.  Jones,  1  Brev.  R.  437,  and  Stan- 
wood  V.  Rich.    I  think,  therefore,  after  great  consideration,  that 
in  law  and  fact  the  verdict  is  right,  and  that  the  motion  for  new 
trial  ought  to  be  dismissed ;  and  it  is  so  ordered. 
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Evans,  Earle,  and  Butler,  Justices,  concurred. 

HutU  and  Memminger^  for  the  motion. 
Petigru,  contra. 

Note* — ^The  reader  is  referred  to  the  following  additional  authorities,  as 
to  what  constitutes  sea-toorthinesst  and  as  to  the  employment  or  non- 
employment  of  pilots,  as  establishing  principles  perhaps  analogous  to  those 
laid  down  by  the  court  in  the  preceding  case ;  or,  at  aU  events,  as  illustra- 
ting the  general  doctrine  involved  in  it 

Every  ship  must,  at  the  commencement  of  the  voyage  insured,  possess 
all  the  qualities  of  sea- worthiness,  and  be  navigated  by  a  competent  master 
and  crew. — M^Lanahan  v.  The  Universal  Ins,  Co.  1  Peters,  183. 

Sea-worthiness  in  port,  or  while  lying  in  the  offing,  may  be  one  thing, 
and  sea- worthiness  for  the  whole  voyage,  quite  another. — ibid. 

What  is  a  competent  crew  for  the  voyage — at  what  time  such  crew 
should  be  on  board — ^what  is  the  proper  pilot  ground — what  is  the  course 
and  usage  of  trade  in  relation  to  the  master  and  crew  being  on  board  when 
the  ship  breaks  ground  for  the  voyage ;  are  questions  of  fact,  dependent 
upon  nautical  testimony,  and  exclusively  within  the  province  of  the  jury. 

ibid. 

Though  want  of  sea-worthiness,  at  the  time  the  risk  commenced,  may 
not  vacate  the  policy,  provided  the  vessel  is  sea-worthy  at  the  time  the 
voyage  commences ;  yet  the  vessel  cannot  go  out  of  her  course  to  supply 
such  want.  As,  if  at  the  time  the  risk  commences,  the  vessel  is  not  suffi- 
ciently manned,  she  may  afterwards,  and  before  the  voyage  commences, 
supply  that  want ;  yet  she  cannot  excuse  a  deviation  for  the  purpose  of  pro- 
curing hands.— CrtM^er  v.  The  PhUad.  Ins.  Co.,  2  Wash.  C.  C.  R.  339. 

A  cargo  was  insured  at  and  from  North-Carolina  to  New- York ;  Held, 
that  if  the  vessel  was  sea-worthy  when  she  passed  the  boundary  line  of 
North- Carolina,  this  was  sufficient ;  and  her  unseaworthiness  previous  to 
that  point  of  time  would  be  no  defence  in  an  action  against  the  underwri- 
ters for  a  loss. — TVeadioell  v.  Union  Ins.  Co.,  6  Cowen,  270. 

Sea- worthiness  is  an  implied  warranty  in  a  policy  of  insurance ;  it  re- 
lates, however,  only  to  the  commencement  of  the  risk.  If  it  be  then 
broken,  the  insurer  is  discharged  from  liability ;  but  a  breach  of  this  war- 
ranty after  the  commencement  of  the  risk  does  not  discharge  the  insurer 
from  loss  subsequently  happening,  unless  such  loss  be  the  consequence  of 
unseaworthiness. — Am.  Ins.  Co.  v.  Ogden,  15  Wend.,  532. 

A  ship  may  be  sea- worthy  in  harbor  in  a  state  which  would  not  be  suffi- 
cient for  a  voyage ;  therefore  on  a  policy  at  and  from  the  port  at  which  the 
ship  was  undergoing  repairs  at  the  time  of  insurance,  Held,  that  although 
not  sea- worthy  for  a  voyage,  she  was  sufficiently  so  in  harbor,  and  that  there 
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wafl  no  breach  of  the  implied  warranty. — Forbes  v.  IFtZson,  and  Ribheri  v. 
Martin,  1  Park.  Ins.,  344;  1  Camp.,  588. 

The  question  whether  a  ship  on  a  voyage  from  Madras  to  London  is  not 
sea- worthy  if  she  have  no  person  on  board  her  besides  the  captain,  who  is 
capable  of  navigating  her,  is  a  question  of  fact  for  the  jury,  and  not  a  ques- 
tion of  law  to  be  determined  by  the  judge. — Clifford  v.  Hunter,  M.  &  M., 
103;3C.&P.  16. 

As  a  full  complement  of  men  is  not  necessary  in  harbor,  a  ship  does  not 
cease  to  be  sea-worthy  for  want  of  a  crew  till  she  sails  on  the  voyage 
without  a  crew. — Annen  v.  Woodman,  3  Taunt.  299. 

The  vessel  arrived  off  Sierra  Leone  about  3  o'clock  in  the  afternoon ; 
the  captain  hoisted  signals  for  a  pHot,  and  none  having  come  off  by  10,  he 
attempted  to  enter  the  harbor  without  one,  and  the  vessel  was  lost  Held» 
that  the  captain  being  a  person  of  competent  skill,  the  underwriters  were 
liable  for  the  loss  sustained ;  such  an  exercise  of  discretion  comes  within 
the  principles  applied  to  other  losses  incurred  by  the  error  of  the  master  or 
captain^— 2  B.  &  A.  73 ;  6  B.  &  A.  171.  PhiUips  v.  Headlam,  2  B.  &  A* 
980 ;  Am.  Jurist,  vol.  iz.  106. 

Quere,  whether  the  loss  in  the  principal  case  may  not  be  considered, 
after  all,  as  having  arisen  from  ihe  fault  of  the  master,  in  putting  out  to  sea 
in  such  threatening  and  tempestuous  weather  as  the  evidence  represents  it 
to  have  been  at  the  time  1  (See  the  testimony.)  In  Mars,  on  Ins.,  voL  1, 
215»  it  is  said  *'  that  upon  principles  of  natural  justice  the  insurer  can  in 
no  case  make  himself  answerable  for  any  loss  or  damage  proceeding  di- 
rectly from  the  fault  of  the  insured."  In  Abbott  on  Shipping,  p.  266»  in 
treating  of  the  duties  of  the  masters  and  owners  of  ships,  it  is  said  of  the 
master,  **He  must  on  no  account  sail  out  during  tempestuous  wetUher; 
citing  Molloy  and  Roccus  to  the  same  efibct.  R. 
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JUDGES  PRESENT: 

Hon.  John  S.  Richardson, 
Hon.  John  B.  O^Neall, 
Hon.  Josiah  J.  Evans, 
Hon.  Batlis  J.  Earle, 
Hon.  A.  P.  Butler. 

His  honor,  Mr.  Justice  Gantt,  was  absent  during  this  Term, 

holding  the  Spring  Circuit  for  Charleston. 


The  State  v.  Wm.  Brazil,  Wm.  Griffin,  Jas.  M'Echerin,  et  al. 

The  Same  v.  Wm.  Brazil,  Eli  Beach,  et  al. 

The  Same  v.  L.  B.  Bowie,  Hugh  Miller,  J.  M'Echerin,  et  al. 

Indictments  for  Riot — motion  in  arrest  of  judgment  The  indictments 
charged  in  substance,  **  that  the  defendants  unlawfully,  riotoosly,  and 
routously  assembled  together  to  distuib  the  peace  of  the  State,  and 
being  bo  assembled,  did  make  great  noise,  riot,  tumult  and  disturbance, 
for  a  long  space  of  time,  to  the  great  terror  and  disturbance  of  the  peo- 
ple," &c.  Held  conformable  to  the  precedents  in  such  cases,  and  suffi- 
cient.   Motion  refused. 

Where  an  indictment  for  a  riot  charged  that  the  two  defendants,  who 
were  named,  with  divers  other  persons,  to  the  jurors  unknown^  to  the 
number  of  ten  did  assemble,  &C.,  Held  sufficient  to  sustain  a  verdict  of 

Vol.  L— 33 
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guilty  against  the  two  defendants,  who  were  tried  and  convicted.  It  is 
not  necessary  to  allege  that  a  riot  was  committed  by  three  persons  named 
in  the  indictment  It  is  sufficient  to  name  those  who  are  known,  and  to 
allege  that  the  others  were  unknoum. 

On  an  indictment  for  a  riot  conformable  to  the  usual  precedents,  after  a 
general  verdict  of  guilty,  it  is,  it  seems,  wholly  immaterial  whether  the 
&ct8  proved  establish  that  the  defendants  are  guilty  of  a  riot^  rotUf  or 
unlawful  assembly.  They  are  kindred  offences,  and  the  greater  includes 
the  less«  A  general  verdict  of  guilty,  therefore,  on  an  indictment  for  a 
riot  will  be  supported,  although  the  evidence  establishes  no  more  than 
an  uhlaiDful  assembly. 

Where  a  band  of  men,  consisting  of  eight  or  ten  persons,  disguised,  pa- 
raded at  night  through  the  streets  of  a  town,  armed  with  guns  or  pistob, 
or  both,  and  marched  backwards  and  forwards  through  the  streets,  shoot- 
ing guns  and  blowing  horns,  to  the  terror  and  alarm  of  the  inhabitants, 
Held,  that  the  perpetrators  were  guilty  of  a  riot^  and  a  motion  for  a  new 
trial  refused. 

I  One  of  the  persons  indicted,  though  not  proved  to  have  been  seen  2h  the 

I  midst  of  Uie  party,  was  seen  coming  firom  where  they  were  assembled* 

I  in  a  state  of  intoxication,  with  a  pistol  in  each  hand,  and  spoke  of  himself 

as  the  head  of  the  mob  ;  Held,  sufficient  evidence  to  sustain  a  verdict 

of  guilty  against  him. 


Before  EVANS,  /.,  at  Fairfieldy  Spring  Term,  1839, 

The  report  of  his  honor  the  presiding  judge,  of  these  cases,  is  as 
follows :  "  These  were  three  indictments  for  riot  The  first 
ground  in  the  notice  applies  to  all  the  cases.  It  was  satisfactorily 
proved,  that  on  three  nights  in  the  month  of  August  last,  a  band  of 
men,  eight  or  ten,  disguised,  paraded  through  the  streets  of  Winns- 
borough,  armed  with  guns  or  pistols,  or  both — ^they  marched 
backwards  and  forwards,  shooting  guns  or  pistols  and  blowing 
horns,  from  9  o'clock,  P.  M.,  until  after  midnight — that  in  several 
instances,  persons,  and  especially  females,  were  aroused  from  their 
sleep  in  a  state  of  terror  and  alarm,  by  the  firing  of  the  guns  in  the 
streets,  near  to  their  houses.  I  was  of  opinion,  and  so  charged 
the  jury,  that  this  was  a  riot.  All  the  defendants  were  seen  in  the 
midst  of  these  companies,  except  Miller,  who  was  one  of  the  per- 
sons charged  in  the  case  last  above  stated.  The  proof  in  relation 
to  him  was,  that  on  the  night  of  the  last  riot,  he  was  seen  passing 
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throu^  the  streets,  intoxicated,  with  a  pistol  in  each  hand,  snap- 
ping them.  He  was  coming  in  a  direction  which  led  to  the  place 
where  the  party  was  assembled,  and  a  few  days  after  he  told  a  wit* 
ness  that  he  was  the  colonel  of  the  dog-tail  dragoons,  which  was 
the  name  that  these  parties  designated  themselves  by.  The  jury 
found  him  guilty  with  the  {"est,  and  I  thought  the  evidence  war- 
ranted their  finding.'' 

The  defendants  now  moved  in  arrest  of  judgment,  and  for  a  new 
trial,  on  the  following  grounds :  For  a  new  trial — 1.  Because 
from  the  facts  established  by  the  evidence,  the  oflfence  in  law,  is 
not  a  riot,  and  the  court  should  have  so  eharged  the  jury.  3.  Be- 
cause the  jury  in  the  last  above  case  erred  in  finding  Miller  guilty 
in  the  absence  of  any  proof  of  concert,  combination,  or  participation 
wiUi  the  supposed  rioters.  3.  And  in  arrest  of  judgment  in  all  the 
three  above  cases,  there  being  no  definite  oflfenoe  laid  in  the  indict- 
ments; and  in  the  second  case,  because  only  two  persons  are 

named  and  one  found  guilty. 

« 

Curia,  per  Evavs,  J.    All  the  indictments  in  these  cases,  are  in 
the  common  form  to  be  found  in  Chitty  and  the  books  of  prece- 
dents.'   They  charge  in  substance,  that  the  defendants  unlawfully, 
riotously  and  routously,  assembled  together  to  disturb  the  peace  of 
the  State,  and  being  so  assembled,  did  make  great  noise,  riot,  tu- 
mult aqd  disturbance,  for  a  long  space  of  time,  to  the  great  terror 
and  disturbance  of  the  people,  &;c.    All  the  essential  ingredi- 
ents of  a  riot  are  here  charged,  and  the  motion  in  arrest  of  judg- 
ment on  this  ground  cannot  prevail.     In  the  second  case  stated 
above,  against  Brazil  and  Beach,  the  indictment  charges  that  the 
defendants,  with  divers  other  persons,  to  the  jurors  unknown,  to 
the  number  of  ten,  did  assemble,  &;c.    According  to  all  the  author- 
ities, it  is  not  necessary  to  allege  that  the  riot  was  committed  by 
three  persons  named  in  the  indictment    It  is  sufficient  to  name 
those  who  are  known  and  to  allege  that  the  others  were  unknown. 
These  cases  are  wholly  unlike  the  case  of  O'Donnell,  1  M'Cord. 
532,  which  was  relied  on  in  the  argument    In  that  case,  the  in- 
dictment charged  that  O^Donnell,  with  two  other  persons,  com- 
mitted the  riot.    The  grand  jury  found  the  bill  against  two  only, 


260  CASES  OP  APPEAL 


The  State  v.  Bnudl  et  aL 


and  there  was  no  allegation  that  other  persons  unknown  were 
concerned  with  hhn. 

The  first  ground  for  a  new  trial  is,  that  the  facts  proved  do  not 
anK>unt  to  riot,  or  any  legal  offence.  On  this  ground  I  would  re- 
mark, that  it  is  wholly  immaterial  whether  the  facts  proved  estab- 
lish that  the  defendants  are  guilty  of  a  riot,  a  rout,  or  unlawful  as- 
sembly. They  are  kindred  offences,  and  the  greater  includes  the 
less.  Every  battery  includes  an  assault,  and  every  riot  includes  a 
rout  and  unlawful  assembly.  A  general  verdict  of  guilty  on  an 
indictment  for  assault  and  battery  will  be  sustained,  although  the 
evidence  establish  only  an  assault.  So  also  I  apprehend  a  verdict 
of  guilty  on  an  indictment  for  riot  will  be  supported,  although  the 
evidence  establishes  no  more  than  an  unlawful  assembly.  But  do 
the  facts  proved  amount  to  a  riot?  .  Hawkins  says  a  riot  is  a  tu- 
multuous disturbance  of  the  peace  by  three  persons  or  more,  as- 
sembled of  their  own  authority,  with  intent,  mutually,  to  assist  each 
other,  and  afterwards  putting  the  design  in  execution  in  a  terrific 
and  violent  manner,  whether  the  object  be  lawful  or  unlawful. 
This  partakes  of  the  imperfections  of  all  definitions,  and  a  correct 
idea  of  the  ofience  is  only  to  be  obtained  by  analysing  the  cases 
which  have  been  decided.  All  the  authorities  agree  that  if  the  act 
committed  be  a  trespass,  it  is  unlawful  and  riotous,  as  if  the  object 
be  to  beat  another,  or  to  pull  down  his  house,  or  such  like  acts. — 
But  a  man  may  lawfully  pull  down  his  own  house  in  a  tumultuous 
manner  and  with  a  great  concourse  of  people,  yet  if  it  be  accom- 
panied by  no  circumstances  calculated  to  excite  terror  or  alarm  in 
others,  it  would  not  amount  to  a  riot — ^so  also  if  a  dozen  men  as- 
semble together  in  a  forest  and  blow  horns,  or  shoot  guns,  or  such 
acts,  it  would  not  be  a  riot.  But  if  the  same  party  were  to  assem- 
ble at  the  hour  of  midnight,  in  the  streets  of  Charleston,  or  Colum- 
bia, and  were  to  march  through  the  streets  crying  fire,  blowing 
horns  and  shooting  guns,  few,  I  apprehend,  would  hesitate  in  pro- 
nouncing it  a  riot,  although  there  might  be  no  ordinance  of  the  city 
for  punishing  such  conduct.  And  why  ?  Because  such  conduct 
in  such  a  place  is  calculated  to  excite  terror  and  alarm  among  the 
citizens.  Lord  Holt  says,  10  Mod.  1 16,  if  a  number  of  men  assem- 
ble with  arms,  in  terrorem  populi,  although  no  act  be  done,  it  is  a 
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riot.  Od  the  same  principle,  an  indictment  was  sustained  for  riot- 
ously kicking  a  foot  ball  in  the  town  of  Kingston,  2  Chitty.  Cr.  494. 
It  was  an  amusement,  but  accompanied  with  such  circumstances 
of  noise  and  tumult,  as  were  calculated  to  excite  terror  and  alarm 
among  the  inhabitants  of  the  town.  Parker,  Ch.  J.,  says  in  Run- 
nel's case,  10  Mass.  R.  518,  ^  if  the  oflfence  ccmsists  in  going  about 
arnoed,  without  committing  any  act,  the  words  *in  terrorem  popu- 
li,'  are  necessary — ^because  the  offence  consists  in  terrifying  the 
people.  For  the  same  reason,  it  is  said  in  the  case  of  the  rioters 
at  Covent  Garden  Theatre,  2  Camp.  358,  that  the  audience  may 
lawfully  express  their  approbation  or  disapprobaticm  of  an  actor ; 
yet  if  a  number  of  persons  go  there  with  intent  to  render  the  per- 
formance inaudible,  though  they  ofler  no  violence  to  the  house,  or 
any  person  there,  they  are  guilty  of  a  riot.  These  authorities,  I 
think,  fully  sustain  the  position,  that  even  admitting  the  acts  the 
defendants  performed  were  not  in  themselves  unlawful,  yet  they 
were  calculated  and  intended  to  excite  terror  and  alarm,  and  in 
two  of  the  cases  were  actually  proved  to  have  produced  that  efiect. 
And  in  confirmation  of  this  conclusion,  it  is  stated  in  a  note  to  Rus- 
sell on  Crimes,  1  vol.  p.  247,  to  have  been  decided  in  Pennsylva- 
nia, in  the  case  of  Cubs  and  others,  reported  in  Addis.  277,  '^  If  a 
number  of  persons  assemble  in  a  town  in  the  dead  of  night,  and  by 
noises  or  otherwise,  disturb  the  peaceable  citizens,  it  is  a  riot" 
The  second  ground  for  a  new  trial,  relates  exclusively  to  the  case 
of  Miller.  He  was  at  the  head  of  the  party  according  to  his  own 
declaration.  He  was  not  seen  in  the  midst  of  them  ;  but  he  was 
seen  coming  from  where  they  were  assembled  in  a  state  of  intoxi- 
cation, with  a  pistol  in  each  hand.  This  evidence  satisfied  the  jury, 
and  I  am  entirely  content  with  the  verdict 
The  motion  is  dismissed  on  all  the  grounds. 

O'Neaix,  Earle,  Butler  and  Richardson,  Justices,  con- 
curred. 

Eaves,  for  the  motion. 
Player,  Solicitor,  contra. 
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Henry  Ha^good  v.  Robert  Cathcart. 

The  general  rule  as  to  the  reply  is,  if  the  defendant  adduce  any  evidence,  the 
plaintiff's  counsel  is  entitled  as  of  right  to  the  reply.  In  this  case  the 
defendant's  counsel  called  back  the  plaintiff' ^s  witnessj  after  the  plaintiff 
had  closed  his  case,  to  prove  his  defence.  Held  that  the  plaintiff  was 
entitled  to  the  reply. 

Before  EVANS,  /.,  at  Fairfield,  Spring  Term,  1839. 

The  report  of  this  case  by  his  honor  the  presiding  judge,  vr  as 
follows :  "  There  had  been  large  dealings  between  the  parties, 
amounting  to  upwards  of  $15000.  Among  the  first  dealings,  the 
defendant  received  from  Lott  &  Co.,  of  Columbia,  $364  75,  of  the 
plaintiff^s  money.  The  action  was  to  recover  this  sum.  In  1835 
there  was  a  settlement,  but  this  sum  was  not  brought  into  the  set- 
tlement In  1838,  the  plaintiff  demanded  the  money.  A  review 
of  their  accounts  was  made  by  Mr.  Woodward  and  Mr.  Hall,  who 
detected  and  corrected  some  errors ;  but  this  demand  was  not 
brought  into  the  settlement.  When  it  was  presented,  Cathcart 
said  he  thought  it  was  settled  otherwise,  and  if  he  could  not  show 
it  paid,  he  would  pay  it  Mr.  Elder  said  he  made  the  statement 
by  which  the  parties  settled  in  1835.  Whilst  the  papers  were 
preparing,  he  heard  a  conversation  about  money  received  from 
Lott.  He  understood  a  verbal  order  had  been  given  by  Hagood 
to  Cathcart,  to  receive  $600  from  Lott,  of  which  Cathcart  said  he 
had  received  only  340  or  350  dollars.  This  gentleman  admitted 
that  before  the  reference  he  was  wholly  unable  to  account  for  how 
this  money  was  paid,  nor  did  he  pretend  to  know  how  it  had  been 
settled.  He  said  that  as  to  so  much  of  the  account  as  related  to  the 
store,  regular  charges  were  made.  That  Cathcart  had  several 
times  loaned  money  and  paid  debts  for  Hagood ;  of  these  trans- 
actions, memorandums  were  taken  and  put  in  a  private  drawer, 
and  when  the  money  was  returned,  the  vouchers  were  given  up. 
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The  jury  found  for  the  plaintiff,  and  I  thought  the  weight  of  the 
evidence  was  in  fiivor  of  the  verdict. 

On  the  third  ground,  it  will  be  necessary  to  state  the  &cts,  in 
order  to  understand  it  correctly.  On  opening  the  case,  the  plaintiff 
called  a  Mr.  Elder  to  prove  the  signature  of  the  defendant  to  the 
receipt.  He  then  oflfered  other  evidence  of  what  occurred  at  the 
time  Woodward  and  Hall  attempted  to  settle  the  accounts,  and 
closed.  The  defendant  then  called  back  Elder,  and  examined  him 
to  prove  his  defence,  that  the  matter  had  been  settled  by  the  par- 
ties. To  this  evidence,  the  plaintiff  replied  by  evidence  that  at  the 
arbitration,  neither  Cathcart  nor  Elder,  his  chief  derk,  pretended 
to  know  any  thing  in  relation  to  this  money.  Cathcart  said  he 
could  show  it  had  been  paid,  by  receipts,  and  if  he  could  not,  he 
would  pay  it.  Under  these  circumstances,  I  thought  the  plaintiff 
entitled  to  the  reply." 

The  defendant  appealed  and  now  moved  for  a  new  trial  on  the 
following  grounds : 

1.  Because  the  lapse  of  time  between  the  receipt  of  the  money 
sued  for,  and  the  bringing  of  the  action,  and  the  proof  of  the  many 
settlements  which  had  taken  place  between  plaintiff  and  defendant 
during  said  period,  raised  such  a  strong  legal  presumption  of  the 
payment  of  it,  that  the  jury  was  bound  to  find  a  verdict  for  defen- 
dant, unless  the  plaintiff  had  expressly  rebutted  the  presumption : 
and  that  the  court  should  so  have  charged  the  jury. 

2.  Because  the  verdict  of  the  jury  was  clearly  contrary  to  the 
evidence  of  the  case ;  as  it  was  proved  that  the  plaintiff  and  de- 
fendant had  a  final  settlement  of  their  accounts  on  the  24th  of 
August,  1835,  at  which  settlement  the  present  demand  was  spo- 
ken of  by  the  plaintiff,  and  not  claimed  as  a  credit  against  the  de- 
mand of  the  defendant,  or  any  claim  set  up  for  the  payment  of  it, 
for  upwards  of  eighteen  months  after  said  settlement 

3.  Because  the  defendant  introduced  no  witnesses  on  his  part, 
but  only  examined  the  witnesses  introduced  by  the  plaintiff,  he  was 
legally  entitled  to  the  reply  in  argument,  and  the  court  erred  in  re- 
fusing defendant  said  right. 

Curia,  per  Evans,  J.     The  general  rule,  as  stated  in  Chitty's 
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GeiL  Prac  3  vol.  p.  909,  is,  if  the  defendant's  counsel  adduce  any 
evidence,  the  plaintiff's  counsel  is  entitled  as  of  right  to  the  reply; 
and  the  case  cited  from  1  Moody  &  Malkin,  86  and  22,  Eng.  Com. 
L.  Rep.  259,  fully  sustains  the  proposition.  In  this  case  the  de- 
fendant's counsel  called  back  the  witness  after  the  plaintiff  had 
closed  his  case,  to  prove  his  defence,  viz.  that  Cathcart  had  before 
accounted  for  the  money  he  received  from  Lott,  and  that  it  had  al- 
ready been  settled  by  the  parties.  This  was  surely  adducing  evi- 
dence to  discharge  him,  the  defendant,  from  the  plaintiff's  demand. 
All  the  other  grounds  relate  to  the  fects  of  the  case,  which  the  jury 
have  no  doubt  correctly  decided. 
The  motion  is  refused. 

RicHABDflQN,  O'NxALL,  BuTLBR  and  Eabib,  Justices,  concurred. 


Clarke  4*  M^DcweU,  for  the  motion. 
Woodward^  contra. 


ToLusoN  Kbbbt  v.  Wiluam  B.  Qunrn. 

An  administrator  who  has  never  had  possession  of  the  goods  of  his  intestate, 
may  notwithstanding  maintain  trover  in  hisottm  rume,  for  a  convenion  of 
such  goods  after  the  death  of  the  intestate. 

The  general  rule  is,  that  the  owner  of  a  chattel  entiOed  to  immediaU  posses^ 
sian^  may  maintain  trover  against  a  wrong  doer ;  the  legal  eflfect  of  grant- 
ing administration,  is  to  vest  in  the  administrator  the  legal  estate^  in  all 
the  intestate's  personal  property,  and  this  has  relation  back  to  the  death 
of  the  intesUte.  He  is  the  legal  owner,  the  letters  of  administration  are 
the  evidence  of  his  title,  and  hence  for  a  conversion  in  his  own  time^  he 
must  always  produce  and  give  in  evidence  the  letters  of  administration.— 
(S.  P.  Browning  v.  HuflJ  2  Bail  174.) 

In  such  a  case,  it  is  not  necessary  or  proper  that  he  should  sue  in  his  repre- 
sentative character,  or  style  himself  administrator. 
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Before  EVANS,  /.,  at  Spartanburg,  Fall  Term,  1886. 

Tms  was  an  action  of  trover  for  a  cream-colored  mare  and 
some  cotton,  alleged  to  be  of  the  proper  goods  and  chattels  of  the 
plaintiff^  and  to  have  been  converted  by  the  defendant  to  his  own 
use.  The  facts  and  questions  arising  in  the  case,  will  more  fully 
appear  from  the  report  of  his  honor  the  presiding  judge,  which  is  as 
follows : 

^  The  plaintiff  was  administrator  of  one  Berry  Quinn,  son  of 
defendant,  who  died  at  his  father's  house  in  December,  1885.  The 
action  was  in  the  name  of  plaintiff,  without  styling  himself  admin- 
istrator. The  property  sued  for  as  Berry  Quinn's,  had  never  been 
in  the  possession  of  the  plaintiff  It  had  remained  in  defendant's 
possession  from  the  death  of  his  son  Berry.  A  motion  was  made 
for  a  nonsuit  on  the  ground,  that  the  plaintiff  should  have  sued  as 
administrator.  I  was  inclined  to  think  the  action  should  have  been 
80  brought,  although  the  conversion  was  after  the  death  of  the  in- 
testate. This  seems  to  have  been  decided  in  the  case  of  Cockerill 
v.  Kynaston»  4  T.  R.  280 ;  but  the  subsequent  cases  render  the 
question  somewhat  doubtful.  I  thought  it  best  to  send  the  case  to 
the  jury,  who  found  for  the  plaintiff." 

After  the  service  upon  his  honor  of  a  notice  of  appeal,  in  this 
case,  upon  the  grounds  hereafter  mentioned,  he  made  the  additional 
report  which  follows : 

^  Afler  the  motion  for  a  nonsuit  was  refused,  and  whilst  the  case 
was  under  discussion  before  the  jury,  I  made  out  the  foregoing  as 
a  report,  supposing  there  would  be  an  appeal.  Since  the  trial  the 
annexed  notice  has  been  given  me,  which  requires  some  further 
report  of  the  case.  The  second  ground  alleges  for  error,  that  the 
jury  were  instructed  to  allow  interest  It  was  proved,  the  services 
of  the  mare  were  worth  820  per  annum.  I  told  the  jury  the  plain- 
tiff was  entitled  to  recover  the  value  of  the  mare  and  compensa- 
tion for  her  use,  but  advised  them  to  allow  the  legal  interest  on  her 
value  as  a  fair  compensation  for  her  services,  which  was  less  than 
<^20.  I  did  not  charge  them  to  give  interest  on  the  cotton ;  nor  do 
Vol.  L— 34 
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I  know  that  they  did ;  but  if  I  had  so  charged,  I  apprehend  it  woidd 
have  been  right  In  relation  to  the  third  ground,  I  will  remark, 
that  the  proof  on  the  subject  of  demand  was,  that  at  the  time  of  the 
appraisement  the  plaintiff  demanded  all  the  property  of  Berry 
Quinn — some  articles  of  apparel  and  other  things  were  produced, 
and  the  defendant  denied  that  there  was  any  thing  else  which  was 
the  property  of  Berry  Quinn.  Besides,  it  was  clearly  proved  the 
defendant  had  had  the  cotton  gathered  and  picked,  and  carried  it 
away  firom  the  gin." 

The  defendant  gave  notice  of  an  appeal  iir  this  case,  and  now 
moved  this  court  for  leave  to  enter  up  a  nonsuit,  and  in  arrest  of 
judgment,  on  the  following  grounds : 

1.  Because  the  action  was  brought  in  the  name  of  Tollison  Ker- 
by, and  there  was  no  proof  that  he  had  either  a  general  or  special 
property  in  the  chattels  sued  for :  either  at  the  time  of  the  action 
brought,  or  at  any  other  time. 

2.  Because  the  plaintiff  proved  the  cream-colored  mare  and  the 
cotton,  for  which  this  action  was  brought,  to  have  been  in  defen- 
dant's possession  previous  to  and  at  the  time  the  action  was 
brought  And  that  said  property  was  in  defendant's  possession 
previous  to  and  at  the  time  letters  of  administration  were  granted 
to  Tollison  Kerby,  on  the  estate  of  Berry  Quinn. 

8.  Because  the  plaintiff,  having  declared  in  his  cfwn  name  and 
upon  his  €fwn  possession,  cannot  recover  as  administrator  of  his 
intestate,  and  on  the  right  and  possession  of  his  intestate,  not  having 
declared  in  his  representative  character  of  administrator. 

4.  Because  the  plaintifi)  never  having  had  possession  of  the  chat- 
tels sued  for,  nor  a  general  property  in  them,  cannot  maintain  an 
action  of  trover  for  them,  except  in  his  representative  character  of 
administrator;  the  conversion  being  previous  to,  or  at  the  time  of 
his  intestate's  death,  which  was  proved  in  this  case  to  have  been 
sa 

And  fidting  on  these  grounds  for  a  nonsuit,  he  moved  the  court 
for  a  new  trial  on  the  following  grounds : 

1.  Because  the  only  count  in  the  declaration,  states  that  Tollison 
Keriiy  was  possessed  of  the  goods  sued  for  as  his  own  proper 
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goods,  while  the  whole  of  the  proof  introduced  by  plaintiff  went 
to  show  that  they  were  the  goods  of  an  intestate,  Berry  Quinn,  on 
whose  estate  the  plaintiff  had  administered.  To  permit  this,  operar 
ted  as  a  surprise  on  the  defendant,  he  being  required  by  the  writ 
and  declaration,  only  to  show  that  the  defendant  had  not  converted 
the  proper  goods  and  chattels  of  ToUison  Kerby. 

2.  Because  his  honor  chaiged  the  jury  to  find  for  the  plaintiff^  if 
they  believed  from  the  evidence,  that  the  mare  and  cotton  belonged 
to  Berry  Quinn's  estate,  and  to  give  interest  on  what  the  mare  and 
cotton  was  proved  to  be  worth,  from  the  time  of  the  demand, 
which  was  previous  to  the  alleged  conversion  of  the  maie,  bjr 
plaintiff's  declaration. 

3.  Because  there  was  no  demand  proven  to  have  been  made  by 
the  plaintiff  of  the  defendant,  for  the  cotton  sued  for.  And  it  was 
in  proof  that  the  defendant  was  picking  out  the  cotton  previous  to 
the  letters  of  administration  being  taken  out 

CuBiA,  per  Evans,  J.  This  case  presents  the  question,  whether 
an  administrator,  v^o  has  never  had  possession  of  the  goods  of  his 
intestate,  can  maintain  trover  in  his  own  name  for  a  conversion, 
after  the  death  of  the  intestate.  The  general  rule  is,  that  the  owner 
of  a  chattel,  entitled  to  immediate  possession,  may  maintain  trover 
against  a  wrong  doer.  The  legal  etkct  of  the  granting  adminis- 
tration, is  to  vest  in  the  administrator  the  legal  estate  in  all  the  in- 
testate's personal  property,  and  this  has  relation  back  to  the  death 
of  the  intestate.  He  is  the  legal  owner,  and  the  letters  of  admin- 
istration is  the  evidence  of  his  title.  Hence,  for  a  conversion  in  his 
own  time,  he  must  always  produce  and  give  in  evidence  the  letters 
of  administration. — (Browning  v.  Huff,  2  Bail.  174.) — ^It  is  the  evi- 
dence of  his  title  and  cannot  be  dispensed  with.  The  plaintiff  is 
required  in  trover  to  set  out  his  title  in  his  declaration.  It  is  suffi- 
cient to  maintain  the  action,  to  allege  and  prove  that  he  is  the  own- 
er of  the  chattel  sued  for.  If  he  prove  on  the  trial  that  A.  B.  was 
the  owner  and  that  he  is  the  administrator  of  A.  B.,  he  establishes 
the  title  in  himself,  as  fully  as  if  he  had  proved  that  A.  B.  in  his  life 
time  had  conveyed  the  property  to  him  by  deed.    The  letters  of 


368  CASES  OP  APPEAL 


Hatch  et  al.  v.  Clark. 


administration  and  the  deed  are  but  the  evidence  of  his  tide,  and  he 
need  not  style  himself  the  administrator  of  A.  B.  in  the  one  case, 
any  more  than  he  should  style  himself  the  assignee  of  A.  B.  in  the 
other.    The  principle  is  fully  recognized  by  the  case  of  Hollis  ▼. 
Smith,  10  East.  293,  and  in  Ballard  ▼.  Spencer,  7  T.  R.  358,  and 
in  our  own  cases,  2  Bay.  166,  Ford  v.  Travis,  2  Brev.  2OT,   1 
Bail.  79,  2  Bail.  318,  where  it  has  been  held,  that  if  an  administra- 
tor sue  on  a  cause  of  action  which  arose  in  his  own  time,  and  &il, 
he  shall  pay  costs,  and  the  reason  is  because  he  might  have  sued  in 
his  own  name.    There  is  nothing  in  the  other  grounds  set  out  in 
the  brief,  which  requires  any  opinion. 
The  motion  is  refused. 

O'Neill,  Butleb  and  Earlb,  Justices,  concurred. 


IT  H.  Thompson^  for  the  motion. 
Henry  4*  Boho^  contra. 


Hatch,  KmBALL  &  Co.  (judgment  creditors  of  Jas.  Simpson,)  o. 

M.  B.  Clark. 

In  making  a  motion  to  the  court  for  leave  to  file  a  suggestion  to  set  aside  a 
judgment  as  fraudulent,  it  is  not  necessary  for  the  promovent  to  serve  the 
opposite  party  with  affidavits  of  the  facts  upon  which  his  motion  is  found- 
ed, at  the  time  the  notice  of  the  intended  motion  is  served,  nor  at  any 
time  previously  to  making  the  motion;  nor  is  it  necessary  in  such  a  case 
to  take  out  a  rule  nisu 

In  general,  when  a  rule  nisi  is  applied  for,  affidavits  are  not  required ;  but 
they  must  be  produced  and  filed  when  the  party  makes  his  motion  to  make 
the  rule  absolute.  So  where  a  party  has  given  reasonable  notice  of  the 
grounds  upon  which  he  intends  to  make  his  motion,  he  has  done  all  that 
he  could  or  need  have  done  by  nde.    When  the  motion  is  made,  the  plain- 
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tiff  should  make  a  satiafactoiy  showing  to  the  judge,  by  qffUknitt  of  its 
reasonableness  and  justice. 

A  suggestion  against  a  confession  of  judgment  as  fraudulent,  ''can  only  be 
filed  by  leave  of  the  court  on  cause  shown,  creating  a  reasonable  ground 
to  believe  that  the  confession  is  fraudulent,  and  upon  such  conditions  as 
the  court  may  impose."    (S.  P.  Underwood  v.  Posey,  1  HilL  206.) 

Before  RICHARDSON,  /.,  at  AthemOe,  Spring  Term,  1839. 

Thb  plaintiffs  Hatch,  Kimball  &  Co.,  who  were  judgment  cre- 
ditors of  James  Simpson,  moved  before  his  honor  Mr.  Justice  Rich- 
ardson, for  leave  to  file  a  <^suggestion,  setting  forth  that  the  confes- 
sion of  judgment  in  the  case  of  M.  B.  Clarke  v.  James  Simpson, 
was  fraudulent  and  not  founded  on  a  bona  fide  consideration,  to 
which  M.  B.  Clarke,  the  plaintiff  in  the  said  confession,  should  be 
required  to  plead  by  the  usual  thirty  day  rule."  His  honor  the 
presiding  judge,  refused  the  motion,  and  assigned  his  reasons  for  so 
doing  in  his  report  to  this  court,  which  is  as  follows : 

^*  The  foregoing  motion  was  made  just  as  the  court  was  about  to 
adjourn,  and  the  affidavit  annexed,  then  ofi&red.  The  defendant's 
counsel  objected,  because  his  client  was  gone,  and  had  received  no 
notice  of  such  an  affidavit,  nor  had  it  been  filed.  I  overruled  the 
motion,  on  the  ground,  that  the  defendant  or  his  counsel  ought  to 
have  received  timely  notice  of  the  affidavit  itself,  and  not  surprised, 
by  its  being  withheld  to  so  late  a  moment.  Although,  perhaps,  up- 
on the  actual  adduction  of  the  affidavit,  the  plaintifis  might  be  enti- 
tled to  a  rule  to  show  cause,  &c.;  but  such  a  rule  was  not  moved 
for." 

The  above  named  creditors  Hatch,  Kimball  &  Co.,  appealed 
from  the  decision,  and  moved  to  reverse  the  same,  and  renewed 
their  motion,  for  leave  to  file  a  suggestion  to  set  aside  the  said  con- 
fession of  judgment,  on  the  grounds : 

1.  That  his  honor,  the  presiding  judge,  erred  in  holding,  that  up- 
on a  motion  for  leave  to  file  a  suggestion,  affidavits  of  the  facts  re- 
lied on  in  support  of  the  motion,  should  have  been  previously  filed 
with  the  clerk  of  the  court. 

2.  Because  his  honor  held,  that  the  proper  course  of  proceeding 
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was  by  rule  against  the  party  to  show  cause  why  the  suggestion 
should  not  be  filed,  which  rule  should  be  made  returnable  to  the 
term  next  ensuing,  that  at  which  it  is  moved  for. 

3.  Because  upon  motion  for  leave  to  file  a  suggestion  to  set  aside 
a  judgment  for  fraud,  all  that  is  required,  is  notice  to  the  opposite 
party  of  the  time  and  place  of  such  application,  and  the  grounds 
upon  which  it  will  be  made,  and  all  that  is  necessary  in  support  of 
the  motion,  is  reasonable  cause  shown  by  the  affidavit  of  the  party, 
or  others,  to  be  made  and  presented  to  the  court  at  the  time  of  the 
application. 

CufiiA,  per  BuTLBR,  J.  The  plaintiffi  gave  the  defendant  thir- 
teeadays  notice,  that  they  would  move  one  of  the  judges  of  the 
Court  of  Common  Pleas,  at  Abbeville  Court  House,  for  leave  to 
file  a  suggesti(Hi  to  set  aside  as  fraudulent  a  judgment  of  M.  B. 
Clarke  against  James  Simpson.  The  defendant  objected  to  the 
sufficiency  of  the  notice,  because  it  was  not  accompanied  by  affi- 
davits settingforth  specifically  the  facts  upon  which  the  motion  was 
to  be  founded;  and  this  objection  was  sustained  by  the  presidioig 
judge — ^who  held  that  before  the  plaintiffs  were  entitled  to  make 
their  motion,  they  should  have  obtained  a  rule  to  show  cause,  and 
should  have  given  the  defendant  timely  notice  by  affidavit,  of  the 
fiicts  on  which  they  would  rely  to  sustain  their  motion.  The  case 
presents  merely  a  question  of  practice,  and  we  are  of  opinion  that 
the  plaintiffs  were  not  bound  to  serve  defendant  with  their  affidavits 
until  they  made  their  motion,  nor  to  have  taken  out  a  rule  nisi.  The 
course  pursued  by  plaintiffs  has  the  sanction  of  practice;  and  was 
unobjectionable.  In  general,  when  a  rule  nisi  is  applied  for,  affida- 
vits are  not  required;  but  they  must  be  produced  and  filed  when  the 
party  makes  his  motion  to  make  the  rule  absolute.  When  a  party 
has  given  reasonable  notice  of  the  grounds  upon  which  he  intends  to 
make  his  motion,  he  has  done  all  that  he  could  have  done  by  a  rule; 
and  the  defendant  has  every  advantage  that  he  was  entitled  to  by 
such  rule.  He  hastioticeof  plaintiflf's  intention,  and  the  general 
grounds  of  his  motion.  When  the  motion  is  made,  the  plaintiff 
should  make  a  satis&ctory  showipg  to  the  judge  by  affidavit,  of  its 
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reasonableiiess  and  justice,  before  an  order  would  be  made  to  file 
a  suggestion,  for  the  purpose  of  impeaching  a  confession  of  judg- 
ment As  was  said  by  Mr.  Justice  O^Neall,  in  the  case  of  Under- 
wood vs.  Posey,  1  Hill,  266,  that  such  a  suggestion  ''can  alone  be 
filed  by  leave  of  the  court  on  cause  shown,  creating  a  reasonable 
ground  to  believe  that  the  confession  is  fraudulent — and  upon  such 
conditions  as  the  court  may  impose.''  The  motion  for  such  a  pro- 
ceeding is  addressed  to  the  discretion  of  the  judge,  and  if  the  ad- 
verse party  has  reasonable  notice  of  it,  it  is  all  that  he  can  require. 
The  circuit  decision  is  therefore  reversed. 

CNbaix,  Evans,  and  Earle,  Justices,  concurred. 

Wtbon  4*  Martifiy  for  the  motion. 
Buri  4*  T^ofT^^on,  contra. 


Mast  TiLUiAir  et  al.  v.  BBirjAimf  Hatches,  Ex'or.  of  Lucv 

Hatches. 

The  appellants,  from  a  decree  of  the  ordinary,  establishing  a  will  and  ad- 
mitting it  to  probate,  are  entitled  to  open  the  case  and  to  reply  in  evidence 
and  argument,  on  the  trial  of  the  issues  made  up  on  the  appeal,  in  the 
Court  of  Common  Pleas.  (S.  P.  Southerlin  et  al.  v.  M'Kinney  et  aL, 
ante.  p.  85.) 

The  questions  of  competency  to  make  a  will  and  of  undue  influence  in  pro- 
curing a  will  to  be  made,  where  there  is  no  exception  to  the  instructions 
of  the  judge,  or  other  legal  objection,  are  questions  of  feet  for  the  jury,  and 
their  verdict  will  not  be  disturbed. 

The  subsequent  discovery  of  written  documents,  important  to  the  t»m<e,  and 
either  unknown  before  or  entirely  out  of  the  reach  of  the  party  offering 
them,  has  been,  it  aeems^  sometimes,  though  rarely^  held  a  sufficient 
ground  for  a  new  trial ;  but  never  where  the  party  might  by  due  diligence 
have  procured  them  before  the  trial. 
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On  the  trial  of  an  issue  in  the  Circuit  Court,  made  up  on  an  appeal  from  the 
Ordinary,  involving  the  competency  of  the  testatrix  to  make  a  will,  and 
the  question  of  undue  influence  in  procuring  the  will  to  be  made,  many 
witnesses  were  examined,  and  the  testimony  was  conflicting. — The  jury 
found  a  verdict  for  the  appellants,  disaffirming  the  will.    The  executor* 
the  appellee,  moved  this  court  for  a  new  trial,  among  other  grounds,  upon 
the  discovery  since  the  trial  of  the  case,  of  an  older  will  of  the  testatrix, 
than  the  one  in  question^  among  his  oum  papers.    Held  insufficient  and  no 
ground  for  a  new  triaL 

Where  a  witness  swears  without  any  knowledge  or  consciousness  of  inter- 
est in  the  cause,  and  without  any  objection  on  that  account  at  the  trial, 
the  discoveiy  of  a  document,  or  other  evidence,  aftenoards^  which  goes  to 
show  that  the  witness  was  in  fact  interested,  does  not  furnish  in  itself 
any  ground  for  a  new  triaL 

Before  RICHARDSON,  /.,  at  Edgefield,  Spring  Term,  1839. 

This  case  came  up  on  an  appeal  from  the  ordinary,  admitting  to 
probate  a  certain  instrument,  as  the  last  will  and  testament  of  one 
Lucy  Hatcher.  The  report  of  his  honor  the  presiding  judge,  is  as 
follows : 

**  Lucy  Hatcher,  aged  93  years,  made  her  last  will,  in  February, 
1836.  The  will  was  proved  in  solemn  form  of  law,  before  O. 
Towles,  the  Ordinary  of  Edgefield  District  The  Ordinary  af- 
firmed the  will,  which  bequeaths  the  entire  property  to  Benjamin 
Hatcher,  the  youngest  son  of  the  testator.  Whereupon  the  dis- 
tributees at  law  (her  children  and  grand  children)  appealed  from 
the  Ordinary's  decision,  upon  the  following  grounds : 

1.  That  Lucy  Hatcher  was  of  unsound  mind  and  memory; 
and  could  not,  therefore,  make  any  lawful  and  disposing  will. 

2.  That  she  was,  in  fact,  imposed  upon,  and  infiuenced  by  the 
exclusive  legatee  (Benjamin  Hatcher)  to  make  such  a  will,  which 
was  no  more  than  a  void  instrument. 

The  appellants  and  appellees,  both,  claimed  the  right  of  reply- 
ing in  evidence  and  argument  The  issue  made  up,  presupposes 
that  the  appellants  had  paid  to  the  appellees,  five  dollars,  and  alle- 
ges that,  if  they  proved  the  will  to  be  void,  then  five  dollars  were 
to  be  repaid  to  the  appellants ;  and  refers  the  issue  to  the  Jury. 
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I  ruled,  that  both  by  such  pleadingsr,  and  the  decisions  of  this 
Court,  the  reply  belonged  to  the  appellants. 

Upon  the  question  of  competency  of  mind  in  the  testatrix,  to 
make  her  last  will,  and  as  to  the  influence  of  the  sole  legatee, 
Benj.  Hatcher,  in  bringing  about  so  sweeping  a  bequest  in  his 
fBLVOTf  much,  various,  and  opposite  evidence  was  adduced.  The 
witnesses  were  fuUy  examined ;  and  it  may  be  seen  by  the  evi- 
dence in  my  notes,  that  scarcely  a  witness  has  not  expressed,  or 
plainly  implied,  his  opinion  upon  the  mental  competency  or  in- 
competency of  the  testatrix.  No  objection  was  urged  to  such 
free  expression  of  opinion,  until  the  appellees  introduced  .the  sub* 
scribing  witnesses  to  the  will.  At  this  stage,  the  appellants 
counsel  objected  to  the  legal  right  of  such  witoesses  oflfering  their 
opinion,  that  her  mind  was  sound  at  the  time  of  executing  the 
wilL 

The  Court  ruled,  that  the  subscribing  witnesses,  being  persons 
expresssly  called  upon  to  bear  witness  to  the  act,  it  was  their  right 
and  duty,  to  form  opinions  of  the  mental  capacity  of  the  testatrix 
at  the  time ;  that  in  this  respect,  they  being  selected  by  her,  stood 
within  the  reason  of  professional  artists ;  and  as  guardians  of  the 
true  state  of  her  mind.  Their  opinions  must,  therefore,  be  heard, 
and  pass  for  what  they  were  worth  in  the  judgment  of  the  jury. 

The  three  subscribing  witnesses  then  gave  their  opinions,  that 
the  testator  was  of  sound  mind,  free  to  act,  &c.,  though  Mr.  Groode 
was  not  as  positive  in  his  opinion,  as  Lindsay  and  Napper,  the 
other  two  witnesses,  as  regards  her  mental  competency. 

Several  other  witnesses  were  then  examined,  and  in  their  narra- 
tion of  the  manners,  behaviour  and  expressions  of  Lucy  Hatcher, 
they,  like  the  witnesses  of  the  appellants,  mingled  freely,  their  own 
inferences,  without  any  objection  being  made.    But  upon  the  close 

oftheexammation  of ^  the  appellee's  counsel,  asked  <*if  the 

witness  knew  of  any  foolish  acts  of  the  testatrix:"  To  this  the 
opposite  counsel  objected,  as  it  required  the  opinion  of  the  witness 
upon  her  conduct  generally,  instead  of  enquiring  for  &cts  only. 
The  appellee's  counsel  insisted  it  was  not  asking  for  opinions  mere- 
ly;  and  after  some  conversation,  in  which  it  was  clear  the  princi- 
VoL.  L— 35 
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pie  of  law  was  conceded,  that  opinions  did  not  constitute  compe- 
tent evidence,  no  decision  of  the  court  was  asked  for,  or  implied.  I 
suggested  that  the  purpose  might  be  answered,  by  asking  the  wit- 
ness what  foolish  acts  he  had  ever  known  done  by  Lucy  Hatcher, 
and  if  any,  to  relate  the  acts.  And  I  observed  that  all  general  in- 
quiries, whether  her  conduct  was  consistent  or  inconsistent,  her 
conversations  connected  or  disoonnected,  rational  or  irrational» 
were  without  the  conceded  principle,  although,  perhaps,  every  wit- 
ness had  either  expressed  or  implied  his  opinion  while  relating  the 
facts.  After  this  all  general  inquiries  for  mere  opinions,  as  to 
the  conversations  or  acts  of  Lucy  Hatcher,  whether  connected  or 
not,  rational  or  irrational,  in  the  judgment  of  the  witnesses,  when- 
ever objected  to,  were  excluded  by  the  court 

At  the  conclusion  of  the  evidence  and  argument,  it  was  evident 
that  the  decision  of  the  case  depended  upon  two  questions  of  fact : 
First,  whether  Lucy  Hatcher  had  still  remaining  sufficient  discre- 
tion to  make  a  last  will  and  testament  If  she  had,  then,  secondly, 
whether  she  had  in  fact  been  imposed  upon,  in  her  old  age  and  de- 
cayed state  of  mind,  so  as  to  deprive  her  of  perfect  free  agency 
and  influence  her  to  make  such  a  last  will  as  the  one  exhibited.  It 
may  be  remarked  that,  until  the  year  1834  there  was  no  doubt  of 
Lucy  Hatcher's  possessing  a  sound  mind.  In  the  fall  of  that  year 
she  had  severe  illness ;  and  it  was  afterwards  that  the  witnesses 
formed  different  opinions.  For  instance,  Mr.  Roberts  thought 
Lucy  Hatcher  possessed  of  understanding  of  great  strength  and 
reason,  and  that  after  many  conversations  with  her,  subsequent  to 
illness  in  1834 ;  while  Mr.  Landrum  thought  her  verging  on  idiocy 
afler  that  time.  The  two  classes  of  witnesses  inclined  respectively 
to  these  opposite  opinions,  but  with  much  less  confidence  than  Ro- 
berts or  Landrum.  But  it  was  plain  that  the  witnesses  for  the  ap- 
pellants drew  their  unfavorable  opinions  from  Lucy  Hatchei^s 
very  inactive  observations  of  ordinary  occurrences ;  and  her  very 
dull  memory  of  them,  (as  for  example  the  names  of  persons  and 
faces,)  while  on  the  other  hand,  the  opposite  witnesses  evidently 
drew  their  favorable  impressions  from  her  capacity  to  reason  right, 
and  her  discreet  conduct,  notwithstanding  her  dull  observation  and 
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memory.  Both  sets  appeared  to  allow,  diat  when  possessed  of  the 
fiicts,  she  conversed  with  propriety  and  **  like  other  people."  No 
express  evidence  was  oflfered  to  discredit  a  single  witness. 

Upon  the  first  question  I  charged  the  jury  very  fully,  and  in- 
structed them,  that  to  make  a  last  will  the  law  required  the  testa- 
tor to  possess,  as  is  the  usual  caption  of  such  instruments,  ''a  sound 
and  disposing  mind,  memory  aad  discretion."  That  these  terms 
mean  a  sound  or  faithful  perception  of  facts,  through  the  agency  of 
the  senses.  The  law  did  not  require  a  quick  or  vivid  perception, 
but  such  as  was  true;  not  unsound  or  faithless.  The  impression 
left  on  the  mind  should  be  suitable  and  just  to  the  thing  seen,  heard, 
smelt,  tasted  or  felt  This  was  sound  perception,  or  in  the  lan- 
guage of  last  wills,  ''sound  mind."  Second,  the  memory  required 
must  be  sound  also;  it  must  retain  the  perceptions  received  through 
the  senses  as  they  were,  not  pervert  or  distort  them.  Such  mem- 
ory and  perception  were  attributed  to  every  man,  and  presupposed 
the  reasonable  discretion  or  judgment  necessary  to  constitute  a  dis- 
posing mind,  and  the  right  to  bequeath  property  by  last  will  fol- 
lowed, unless  the  want  of  discretion  appeared,  from  extrinsic  or 
intrinsic  evidence.  Had  then,  Lucy  Hatcher,  in  February,  1896, 
in  her  decayed  state  and  at  the  advanced  age  of  ninety-three  years, 
such  perception,  memory  and  discernment  ?  This  was  the  first 
question  for  the  jury  to  decide. 

The  whole  argument  appealed  to  the  consciousness,  observation 
and  reflection  of  every  man,  which  must  constitute  his  judgment 
upon  the  particular  subject  and  case.  But  the  court  would  not 
withhold  its  assistance  or  opinion.  The  judgment  of  the  jury 
must  be  absolutely  independent ;  but  their  minds  could  not  be  made 
too  reflective  or  vigilant,  upon  so  unusual  a  subject  and  case.  I 
thought  myself  that  the  faculty  of  perception  became  more  and 
more  inactive,  as  the  senses  became  decayed  or  dulled  by  lapse  of 
years.  That  the  strength  of  the  memory  depended  greatly  upon 
the  vividness  of  perception,  and  of  course  generally  decayed  in  the 
same  ratio.  Both  the  sight  and  hearing  of  Lucy  Hatcher,  were 
proved  to  be  decayed;  and  her  perception  and  memory,  so  far  as 
they  depended  upon  those  two  senses,  appeared  to  be  much  weak- 
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ened.  But  I  did  not  perceive  that  they  were  dearly  unsouiuL — 
Although  inactive^  dull  and  heavy,  they  did  not  appear  to  have 
become  false  to  their  proper  objects.  I  saw  no  traces  of  hdlucin- 
ation,  or  the  confounding  imaginations  or  reflections  with  sensa- 
tions or  the  perception  of  &cts.  No  extreme  inactivity,  or  habitual 
wanderings  of  the  mind,  appeared  to  have  usurped  the  proper 
place  of  her  understanding,  or  judgment  of  facts,  truths  or  realities. 
It  was  allowed  that  her  Acuities  were  originally  very  good ;  and  I 
thought,  from  the  evidence,  her  reasoning  powers  very  sound  to  the 
last ;  and  her  will  firm  and  rational.  These  were  tests  of  a  sound 
and  disposing  mind  and  memory,  as  before  defined,  and  I  saw  no- 
thing in  her  behaviour  to  disfranchise  her,  if  left  entirely  firee  to 
act  for  herself.  But  the  jury  were  to  judge  for  themselves,  from 
her  whole  conduct,  conversations  and  habits.  Of  these,  we  had 
very  properly  heard  very  full  evidence ;  inasmuch  as,  under  ordin- 
ary circumstances,  they  were  the  undisfguised  acting  out  of  a  man's 
will,  and  therefore,  generally  well  indicate  the  character,  degree, 
and  true  state  of  his  whde  mind.  But,  although  the  court  deemed 
the  testatrix  competent,  that  opinion  was  drawn  chiefly  firom  her 
reasoning  powers,  as  detailed  by  the  witnesses  and  the  apparent 
firmness  of  her  will,  which  I  thought  indicated  a  mind  sufliciently 
sound  for  the  purpose  of  bequeathing  property.  Yet  there  were 
grounds  for  the  two  opinions,  upon  the  intellectual  competency  of 
this  aged  woman  to  make  any  last  will  and  testament  My  own 
opinion  was  influenced,  perhaps,  too,  by  the  habitual  consideration 
that  where  a  testator  was  perfectly  free  to  act  for  himself,  it  re- 
quired no  more  than  a  very  slow  and  inactive  mind  to  make  a  last 
will.  Because  there  is  no  competition,  no  collision  of  interests, 
or  opposite  party  to  overawe  or  lead  it  astray.  Where  the  mind 
was  not  unsound,  the  law  would  support  even  its  seeming  caprioe 
in  a  last  will — a  bequest  was  often  a  caprice.  But  we  should  be 
slow  to  underrate  the  mind  of  another  on  that  account  The  sus- 
picion arose,  often,  from  a  mere  difiierence  in  sentiment,  and  some- 
times from  our  own  weakness.  Men,  too,  would  fancy  they  saw 
light,  or  darkness,  in  another's  mind ;  when,  in  &ct,  such  diflferent 
opinions  were  apt  to  arise  from  what  was  before  assumed  to  be 
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detdrablct  suitable,  or  just,  in  the  result  of  a  given  case.  In  the  one 
before  us,  such  a  class  of  respectable  witnesses  on  each  side,  inti« 
mated  the  necessity  of  much  consideration  in  forming  our  final  de- 
cision upon  the  legal  competency  of  Mrs.  Hatcher's  mind,  inde« 
pendently  of  any  such  prepossessions.  In  the  course  of  the  exam- 
ination I  had  drawn  conclusions  very  opposite  to  those  indicated 
by  some  of  the  witnesses,  from  their  own  narrative  of  Lucy  Hatch- 
er's conduct  and  conversations ;  and,  finally,  inclined  much  more 
to  the  opinion  of  Mr.  Roberts  than  that  of  Mr.  Landrum.  But  the 
jury  might  difler  firom  mine.  They  too  were  to  form  their  own 
independent  opinion  and  to  follow  it 

Upon  the  second  question,  the  court  instructed  the  jury,  that  (as- 
suming Lucy  Hatcher  of  competent  ^mind,  memory  and  discre- 
tion," to  make  a  last  wiU,)  they  were  to  decide  whether  she  had 
been  imposed  upon  and  swayed  to  make  the  will  in  question,  with- 
out her  own  deliberate  wish  and  inclination,  so  to  bequeath  her 
entire  property  to  one  son  exclusively.  That  this  was  an  inquiry 
in  the  nature  of  firaud,  and  belonged  clearly  to  the  jury.  Benjamin 
Hatcher  had  himself  procured  the  will  to  be  drawn — and  her  great 
age,  weakness  and  partiality  for  her  youngest  son,  rendered  it  very 
possible  that  the  testatrix  had  been  unfiiiiiy  influenced.  On  the 
other  hand,  her  partiality  to  him  appeared  of  long  standing,  and 
might  be  deemed  consistent,  and  the  opinion  formed  of  her  under- 
standing would  have  its  influence-;  but  the  court  would  intimate 
no  opinion  of  its  own ;  upon  so  plain  a  question  of  fact,  the  jury  re- 
quired no  assistance.  Was  she  or  not  a  perfectly  free  agent  at  the 
time  of  executing  the  supposed  last  will?  was  the  point'' 

The  jury  found  a  verdict  setting  aside  the  will. 

The  defendant,  Benj.  Hatcher,  the  executor  of  the  will  in  question, 
gave  notice  of  his  intention  to  move,  and  now  moved  this  court  for 
a  new  trial : 

1.  Because  the  right  of  opening  and  replying  in  evidence  and 
argument  was  refused  to  the  executor,  whereas  in  all  such  cases, 
the  trial  being  de  naoo^  this  right  belongs  to  the  party  propounding 
the  will :  and  especially  where,  as  in  this  case,  the  feigned  issue  pre- 
sents the  question  of  will  or  no  will  nakedly,  without  reference  to 
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the  proceedings  before  the  ordinary,  or  to  the  grounds  upon  which 
his  decree  was  impugned. 

2.  Because  the  witnesses  in  behalf  of  the  executor  were  not 
permitted  to  express  their  opinion  that  the  testatrix  was  of  com- 
petent understanding;  not  even  to  say  that  her  discourse  was  con- 
nected, or  that  her  conversation  and  acts  were  rational,  or  that 
she  understood  the  value  of  property,  or  any  thing  including  an 
opinion — and  this,  although  of  the  witnesses  against  the  will,  one 
had  hurried  out  an  opinion  that  her  conversation  was  flighty  and 
disconnected,  supported  by  no  instance ;  and  another  (an  influen- 
tial clergyman,)  had  commenced  by  saying,  that  she  was  in  her 
dotage,  and  for  support  of  his  opinion,  could  specify  no  facts  or 
circumstances,  except  that  at  her  daughter's  funeral,  she  looked 
stupid,  and  was  disinclined  to  conversation. 

3.  Because  the  verdict  can  be  ascribed  only  to  the  prejudices 
of  the  jury,  striving  to  do  a  fanciful  justice  by  dividing  the  testa- 
trix's property,  rather  than  letting  all  go  to  the  sole  legatee,  and 
was  not  warranted  by  any  sufScient  proof  either  of  defect  of  un- 
derstanding, or  want  of  free  agency  on  the  part  of  testatrix. 

4.  Because  the  verdict  depends  solely  on  the  testimony  <^ 
witnesses ;  who,  through  parents  or  through  children,  have  indi- 
rect interest  in  setting  aside  the  will  and  strong  feelings  in  the 
question ;  this  testimcmy  is  in  itself,  insufficient,  and  is  opposed  by 
testimony  of  greater  weight  in  favor  of  the  will ;  and  in  such 
cases,  the  Court  of  Appeals,  exercising  the  powers  of  an  appellate 
ecclesiastical  tribunal,  is  bound  to  scrutinize  the  facts  more  closely 
than  it  ordinarily  does  in  cases  of  &ct  submitted  to  a  jury. 

On  the  5th  of  April,  1839,  the  defendant  served  Mr.  Carroll 
with  the  following  notice : 

''  The  defendant  will  rely  as  an  additional  ground,  for  new  trial 
on  the  following  ground : 

**  That,  since  the  trial,  he  has  discovered  new  and  important 
testimony,  namely,  a  will  of  Lucy  Hatcher,  executed  June  14, 
1833,  which  has  the  efiect  of  rendering  Jonathan  Tillman,  Tabi- 
tha  Tillman,  and  Frank  Bettis,  incompetent  witnesses,  and  of  con- 
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tradicting  the  first  named  of  said  witnesses  in  an  important  par- 
ticular of  his  testimony." 

And  in  support  of  this  ground,  produced  aa  affidavit,  of  which 
the  following  is  a  copy : 

**  SoVTH-CAROLIirAy 

Edgefield  DistricL 
^  Benjamin  Hatcher,  senior,  being  duly  sworn,  deposes,  that 
since  the  trial  of  the  issue  of  Ben.  Bettis  and  others,  against  him- 
self, he  has  discovered  a  former  will  of  his  mother,  Lucy  Hatcher, 
executed  14th  June,  1833,  which  he  is  advised,  contains  important 
evidence  afi^ting  said  issue— that  having  been  repeatedly  and  ur- 
gently so  instructed,  by  his  counsel,  he  made  repeated  and  dili- 
gent searches  for  said  former  will  before  the  trial  of  said  issue,  as 
well  among  his  own  papers,  as  those  of  his  mother,  but  without 
success — ^that  at  length,  some  days  after  the  trial,  he  found  said 
will,  inside  of  an  old  deed,  in  a  bag  containing  old  papers  of  little 
value ;  that  he  is  confident  that  he  did  not  place  said  will  where  it 
was  found,  and  thinks  it  probable  it  was  placed  there  about  four 
years  ago,  while  he  was  laboring  under  a  spell  of  illness,  without 
his  attention  being  called  to  the  circumstance ;  and  certainly  he 
has  now  no  remembrance  concerning  the  placing  of  the  paper 
there,  and  had  little  reason  to  expect  it  where  it  was  casually 
found.  BENJAioif  Hatcher. 

Swam  to  before  me,  2d  May,  1839. 
Geo.  Pope,  C.  C.  P.** 

CuBiA,  per  Richardson,  J.  1.  Whether  the  appellants  or  ap- 
pellee had  a  right  to  begin  and  end  the  evidence  and  argument  up- 
on the  appeal  from  the  Ordinary,  has  been  before  decided  in  the 
case  of  Soulherlin  v.  M'Kinney,  ante.  p.  35.  In  that  case,  it  was  de- 
cided, upon  very  full  consideration,  that  according  to  practice  in  this 
State,  the  appellant  has  the  right ;  and  the  court  feels  itself  bound 
to  follow  that  rule.  The  decision  established  the  practice.  2d. 
Whether  the  testatrix,  Lucy  Hatcher,  was  of  sound  and  disposing 
mind,  memory  an<f  discretion  at  the  time  she  executed  the  last  will 
submitted  to  the  Ordinary ;  and  whether  the  testatrix  was  not  un- 
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duly  influenced  to  make  such  a  will,  so  as  to  deprive  her  of  free 
agency,  and  render  it  a  void  instrument  I  have  to  observe,  that 
the  presiding  Judge,  on  the  circuit,  was  satisfied,  by  the  evidence, 
of  the  mental  competency  of  Lucy  Hatcher,  to  make  such  last 
will — that  her  mind  was  sound,  and  her  will  firm,  and  that  it  would 
have  taken  great  address  and  influence  to  have  deprived  her  of 
free  agency,  or  swayed  her  at  all,  in  a  matter  of  importance,  al- 
though her  perception  and  memory  were  much  decayed.  That 
with  this  opinion  of  Lucy  Hatcher's  mind  and  firmness  of  pur- 
pose, he  could  not  perceive  in  the  evidence,  suflicient  proof  of 
such  undue  and  improper  influence  as  to  disaffirm  the  decree  of 
the  Ordinary,  admitting  the  will  to  probate.  But  both  of  these 
questions  were  submitted  to  the  proper  tribunal  for  the  decision  of 
facts,  with  full  instructions  upon  the  legal  meaning  of  a  sound 
mind,  memory  and  discretion  in  testators ;  and  the  jury  have,  by 
their  verdict,  annulled  the  will.  It  was  within  their  peculiar  pro- 
vince and  jurisdiction  so  to  do ;  and  this  court,  under  all  the  cir^ 
cumstances  and  character  of  the  particular  case,  does  not  perceive 
suflicient  reason  to  interfere  with  the  verdict,  by  ordering  a  new 
trial.  Upon  this  head,  it  may  be  observed,  that  the  discovery  of 
the  former  will  and  the  codicil,  will  still  leave  Lucy  Hatcher  by  no 
means  altogether  disfranchised  of  her  right  to  make  a  will,  and  that 
in  her  own  way,  with  her  prevailing  disposition,  which  seems  to 
have  been  uniform.  It  is  highly  satis&ctory,  that  this  is  to  be  the 
result,  in  the  old  lady's  interesting  case.  The  only  other  ground 
relied  upon  for  a  new  trial  arises  from  the  late  discovery  of  a  for- 
mer will  of  Lucy  Hatcher,  which,  if  known  at  the  trial,  would 
have  rendered  three  of  the  witnesses  interested,  and  therefore  in- 
competent to  give  evidence,  and  would  have  contradicted  one  of 
them  in  part  The  discovery  of  the  former  will  is  set  forth  in  the 
affidavit  of  the  appellant,  Benjamin  Hatcher.-— (See  ante.  p.  279.) 
The  subsequent  discovery  of  written  documents,  important  to 
the  issue,  and  either  unknown  before,  or  entirely  out  of  the  reach 
of  the  party  ofiering  them,  has  been  sometinnes  held  a  sufficient 
ground  for  a  second  trial ;  but  *"  rarely,"  says  Judge  Waties  in 
the  case  of  Drayton  v.  Thomson,  (1  Bay,  261,)  and  •♦never,"  he 
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adds,  '^  where  the  party  might,  by  due  diligence,  have  procured  it 
before."  Does  the  discovery  of  Lucy  Hatcher's  will,  of  June, 
1833,  come  up  to  these  prerequisites,  or,  even,  only  one  of  them  ? 
1st  That  will  could  have  furnished  no  evidence  upon  the  issue — 
whether  Lucy  Hatcher  was  of  sound  and  disposing  mind  in  Feb- 
ruary, 1836 ;  or  whether  she  had  been  unduly  swayed  in  execu- 
ting the  supposed  will  of  that  year.  Wherein  was  it  important?  But 
again,  the  will  of  June,  1833,  was  in  the  possession  of  Benjamin 
Hatcher,  and  it  is  plain,  that  he  bad  knowledge  of  such  a  will. 
He  had  been  advised  to  search  for  it ;  but  did  not  sefirch  so  dili- 
gently as  to  find  it,  until  the  trial  was  over :  when  he  searched 
again,  and  found  it  among  his  own  papers.  Without  discrediting 
Mr.  Hatcher's  moral  truth  in  this  matter,  we  must  not  encourage 
such  ne^igence,  by  ordering  a  new  trial.  He  must  abide  the  con- 
sequence of  such  extreme  inactivity  in  his  own  concerns ;  and  the 
neglect  of  the  duty  due  to  others.  When  we  consider  the  hot 
contest  between  him  and  the  distributees  of  Lucy  Hatcher,  such 
negligence  was  scarcely  less  than  culpable.  Let  us  suppose  the 
will  of  1833  had  been  before  the  court,  at  the  trial  of  die  appeal 
from  the  ordinary ;  it  could  have  done  no  more  than  prevent  the 
evidence  of  Jonathan  and  Tabitha  Tillman,  and  Frank  Bettis,  by 
showing  they  were  interested  in  that  former  will.  But  such  in- 
terest being  unknown  to  themselves,  could  not  lessen  the  credit 
due  to  their  past  evidence.  The  objection  ofifered  is  merely  tech- 
nical and  prospective.  It  does  not  go  back  to  the  issue  already 
tried  and  decided.  It  may  have  contradicted,  in  part,  Frank  Bet- 
tis, and  therefore  weakened  his  evidence ;  but  that  would  not  de- 
stroy it.  It  should  be  here,  too,  kept  in  mind,  that  those  witnesses 
were  introduced  to  disprove  the  sound  mind  and  understanding  of 
Lucy  Hatcher,  which  was  not  the  ground  really  relied  upon  by 
the  appellees.  The  true  question  before  the  jury  was,  whether 
this  ancient  testatrix  had  not  been  coaxed,  cajoled,  or  in  some  way 
deceived^  and  tricked,  in  carrying  her  known  partiality  for  her 
youngest  son,  into  the  extreme  of  bequeathing  to  him  her  entire 
property.  And  I  have  no  doubt,  that  Mr.  Hatcher's  permitting 
and  encouraging  such  a  sweeping  bequest  to  himself,  when  pro- 
VoL.  I.— 36 
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curing  the  will,  was  left  by  his  aged  mother  to  his  hands,  and  the 
dislike  of  monopolies  had  weight  with  the  jury.  But  the  moral 
is  goody  and  where  there  is  no  plain  legal  objection  we  must  not 
disturb  such  a  verdict  I  have  only  to  add,  upon  this  last  ground, 
that  objections  to  the  competency  of  witnesses,  to  avail,  must  be 
made  during  the  trial,  at  farthest ;  and  that  the  subsequent  disco- 
very, that  a  witness  was  incompetent,  is  not,  in  itself,  sufficient 
ground  for  a  new  trial.  (See  Turner  v.  Pearte,  1  Term  Rep. 
717,  where  this  question  is  well  considered  by  BuUer.)  Such  ob- 
jections depend  upon  the  particular  case,  as  where  the  opposite 
party  was  deceived ;  or  the  evidence  was  of  great  weight,  and 
the  like ;  but  is  not,  of  itself,  a  substantive  ground  for  a  new  triaL 
Upon  the  whole,  then,  the  court  is  constrained  to  follow  the  com- 
mon rule,  that  where  the  case  consists  of  facts  which  have  been 
&irly  submitted  to  the  jury,  with  full  instructions  from  the  com:!, 
their  verdict  concludes  the  case. 

The  motion  for  a  new  trial  is  therefore  dismissed  unanimously. 

Eaklb,  Evans  and  Burt^R,  Justices,  concurred. 

Wardhm  ^  Wardlaw,  for  the  motion. 
/.  P.  CarroUf  contra. 


Priscilla  Holly,  Adm'x  of  Benj.  Holly,  t>.  John  Thitrston. 

There  is  nothing  in  the  act  of  1769,  (P.  L.  270,)  creating  the  iummary  prO' 
cess  jurisdictioD  of  the  Court  of  Common  Pleas,  and  providing,  among 
other  things,  that  in  **such  suit,  the  plaintiff  and  defendant  shall  have  the 
benefit  of  all  matters,  in  the  same  manner  as  if  the  suit  was  commenced 
in  th^  ordinary  forms  of  common  law  or  equity,"  nor  in  the  34th  rule  of 
court,  prescribing  the  terms  upon  which  either  party  may  have  a  discave* 
ry  under  this  clause  of  the  act,  which  favors  the  idea  that  the  discovery 
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to  he  obtained  under  it»  can  be  demanded  in  a  ease  where  the  Coort  of 

Equity  would  refuee  it 
Where  the  plea  of  the  statute  of  limitations  was  interposed  by  the  delfen- 
dant  to  the  plaintiff's  account,  in  a  summary  process,  an  interrogatory, 
eeeking  to  discover  from  the  defendant,  whether  he  had  not,  since  and 
when,  i^omised  to  pay  the  plaintiff's  account,  was  held  incompetent  and 
irregular,  and  that  the  defendant  was  not  bound  to  answer  the  same. 

Before  EAKLE^  X,  ai  Orangeburg,  Spring  Term^  1839. 

Tass  was  a  petition  and  process  on  an  account  for  work  and  la* 
bor  by  the  plaintiff's  intestate.  The  demand  was  barred  by  the 
statute  of  limitations,  which  was  pleaded.  To  prove  the  demand* 
interrogatories  were  propounded  to  the  defendant,  there  being  no 
other  evidence ;  and  to  avoid  the  statute,  thefoUowing  question 
was  put  to  him :  ^  Have  you  not  sincdHNN^^H^^dwhen — 
state  paiticularly^ — promised  the  adjq^^||J|0S^  W^||MI^  to 
pay  diis  account  7  "  This,  it  was  obj^eoon  thepart  ^he  de- 
fendant, was  incompetent :  that  he  y  ni|l|j|f^i  J^  il 
to  answer  that  question.                      |                              \ 

His  Honor,  the  presiding  Judge,  o^laSJ^Miff  Ajwtifey  and 
the  plaintiff  had  a  decree.  ^^n  ■  ^^rfU**^^ 

The  defendant  appealed,  and  now  moved  l^rcverse  the  deci- 
aion  below,  and  for  a  new  trial,  on  the  ground : 

That  the  defendant  was  not  bound  to  answer  the  second  inter- 
rogatory propounded  by  the  plaintiff,  and  which  was  the  only  evi- 
dence offered,  to  prove  a  subsequent  promise. 

Glover  for  the  motion.  Neither  the  act  of  assembly  of  1769, 
(P.  L.  270,)  nor  the  34th  rule  of  Court,  (rules  of  1837,)  gives  the 
plaintiff  or  defendant  any  other  benefit  than  he  would  enjoy,  ^  if 
the  suit  were  commenced  in  the  ordinary  forms  of  common  law  or 
equity."  The  act  of  assembly,  as  well  as  the  rule  of  court,  were 
intended  to  assimilate  these  cases  to  the  practice  in  Chancery.— - 
Clark  V.  Meek,  2  Bail.  391. 

In  Chancery,  the  defendant  is  not  bound  to  make  any  discove- 
ry, which  would  destroy  the  effect  of  his  plea.  T%e  defendant 
has  filed  a  good  plea  in  bar ;  but  by  this  proceedipg*  the  authority 
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of  the  statute  may  be  defeated.    As  to  the  practice  in  Chancery, 
the  case  of  Lansing  v.  Starr,  2  John.,  C^  R.  150,  is  in  point 

Curia,  per  CNbai^l,  J.  The  act  of  1769,  (P.  L.  270,)  after  au- 
thorizing the  Judges  to  hear  and  determine  causes,  in  which  the  de- 
mand is  not  more  than  £20,  in  a  summary  way,  provides,  *^  in  which 
suit  the  plaintiff  and  defendant  shall  have  the  benefit  of  all  mat- 
ters, in  the  same  manner  as  if  the  suit  was  commenced  in  the  ordi- 
nary forms  of  common  law  or  equity.''  The  34th  rule  of  court 
prescribes  the  terms  upon  which  either  party  may  have,  under  this 
clause  of  the  act,  a  discovery.  But  there  is  nothing  in  the  rule 
which  favors  the  idea  that  the  discovery  to  be  obtained  under  it 
can  be  demanded  in  a  case  where  the  Court  of  Equity  would  re- 
fuse it.  If  it  were  so,  the  rule  would  be  perfectly  nugatory,  for 
the  only  authority  which  the  Judges  of  the  law  court  have  to  re- 
quire a  discovery,  is  the  provision  of  the  act  of  1769,  giving  to 
the  parties  the  benefit  of  all  matters,  as  if  the  suit  were  commenc- 
ed in  equity.  Speaking  of  the  former  rule,  in  this  respect,  of 
which  the  34th  is  a  mere  transcript,  the  present  presiding  Chan- 
cellor, (then  Mr.  Justice  Johnson,)  in  the  case  of  Clark  v.  Meek, 
2  Bail.  391,  said  it  ^  was  intended  to  assimilate  those  cases  (sum- 
mary processes,)  to  the  practice  in  Chancery."  In  a  summary 
process,  the  party  demanding  a  discovery,  is  to  be  considered  as 
in  equity,  seeking  discovery  and  relief;  and  if  that  court,  on  a  bill 
filed,  would  compel  the  party  to  answer,  then  the  law  court  must 
also  require  it. 

In  Beame's  Pleas  in  Equity,  165,  the  rule  is  stated  to  be,  that 
"  the  statute  of  limitations  is  a  good  plea  in  bar  to  the  relief 
sought  by  a  bill,  as  it  is  a  good  special  plea  in  bar  to  an  action  at 
law."  Upon  such  a  plea,  there  filed,  it  could  not  be  pretended,  that 
the  defendant  should  answer  until  his  plea  was  considered,  and 
overruled.  It  is  a  legal  bar  to  any  legal  or  equitable  remedy ;  and 
until  removed,  the  court  cannot  proceed  further  in  the  cause.  The 
case  of  Lansing  v.  Starr,  2  J.  C.  R.,  150,  is  full  to  the  very  point 
before  us.  It  was  in  that  case  held,  ths^t  the  statute  of  limitations 
was  a  good  plea  in  bar,  to  a  bill  seeking  a  discovery  to  avoid  the 
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plea  of  the  statute  of  limitations  to  an  action  pending  between  the 
parties  at  law.     That  case  is  this  : — For  here   the  discovery  is 
sought  to  overrule  the  plea.    It  b,  hence,  clear,  that  a  party  can- 
not be  called  upon  to  make  a  discovery  to  overrule  the  plea  of 
the  statute  of  liipitaticHis. 

The  motion  to  reverse  the  decision  below,  and  for  a  new  trial  is 
granted. 

Evans,  Eaxlb,  and  Butler,  Justices,  concurred. 

Glover,  for  the  motion. 
WkUmorcj  contra. 


Richard  Hill,  adm'r  of  Mart  Hill  v.  Patrick  Brbnnan. 

Trover  for  negroes.  The  intestate,  Mary  Hill,  had  had  the  negroes  in  her 
possession  for  thirty  years.  For  the  years  1834  and  1835,  the  defendant, 
Brennan,  hired  the  negroes  from  her.  In  1836,  after  the  term  of  hiring 
expired,  the  negroes  were  demanded,  and  Brennan  refosed  to  return 
them.  Mary  Hill,  the  plaintiff's  intestate,  took  oat  letters  of  administra- 
tion on  the  estate  of  her  husband,  John  Hill,  who  had  been  dead  thirty 
years,  and  returned  these  negroes  as  a  part  of  his  estate.  In  the  fall  of 
the  same  year,  Mrs.  Hill  died ;  Brennan  kept  possession  until  about 
Christmas,  when  the  negroes  were  taken  out  of  his  possession  by  some 
of  the  distributees,  and  were  sold,  for  a  division,  in  January.  The  pfauntifi^ 
as  the  administrator  of  Mary  Hill,  brought  an  action  of  trover  gainst  Bren- 
nan, in  which  he  claimed  the  hire  of  the  negroes  for  the  year  1836.  HeU 
that  by'hfring  the  negroes  from  Mrs.  Hill,  the  defendant  acknowledged  her 
title,  and  could  dispute  it  only  by  showing  that  she  had  parted  from  her  title 
to  hini,  or  some  other  person;  that  on  his  refusal  to  deliver  the  negroes,  she 
had  a.  right  to  sue  him,  that  this  cause  of  action  descended  to  her  admin- 
istrator, the  plaintiff,  and  that  the  circumstance  that  she  afterward  took 
out  letters  of  administration  on  John  Hill's  estate,  and  inventoried  these 
negroes  as  a  part  of  his  estate,  did  not  vary  the  case. 
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An  aiministrau>r  is  the  l^ai  owner  of  the  goods  of  the  inte8tate»  by  iela-> 
tion,  from  the  death  of  the  latter,  and  may  maintain  trorer  for  *a  ccmTer- 
Bion  of  the  goods,  since  the  intestate's  death,  in  his  or  her  own  name^ — 
(S.  P.  Kerby  v.  Quinn,  ante,  p.  264.) 

Before  EVANS,  /.,  at  Fairfield,  Spring  Term,  1830. 

This  was  an  action  of  trover,  for  negroes.  The  intestate,  Ma- 
ry Hill,  had  had  the  negroes  in  her  possession  for  thirty  years. 
For  the  years  1834  and  1835,  Brennan  hired  the  negroes  from  her. 
In  1836,  after  the  term  of  hiring  expired,  Brennan  refused  to  re- 
turn the  negroes.  They  were  demanded,  and  he  refused  to  return 
them.  In  May,  1836,  after  demand  and  refusal,  Mary  Hill  took 
out  letters  of  administration  on  the  estate  of  her  husband,  John 
Hill,  who  had  been  dead  thirty  years,  and  returned  these  negroes 
as  a  part  of  his  estate.  In  the  fall  of  the  same  year,  Mrs.  Hill 
died — ^Brennan  kept  possession  until  about  Christmas,  wheb  the  ne- 
groes were  taken  out  of  his  possession  by  some  of  the  distribu- 
tees, and  were  sold,  for  division,  in  January  following.  The  plain- 
tiff claimed  only  hire  of  Brennan  for  the  year  1836.  The  ques- 
tion was,  whether  the  plaintifi^  after  his  intestate  had  inventoried 
and  returned  the  negroes  as  belonging  to  John  Hill's  estate,  could 
maintain  the  action.  His  honor,  the  presiding  judge,  decided  that 
he  could.  Before  Mrs.  Hill  administered,  Brennan  had  hired  the 
negroes  of  her,  and  refused  to  return  them.  That  by  the  hiring  he 
was  estopped  to  deny  her  title. 

The  defendant  now  moved  the  Court  of  Appeals  for  a  new  trial 
or  nonsuit,  on  the  ground : 

That  the  negroes,  which  were  the  subject  of  the  action,  being 
the  property  of  the  estate  of  John  Hill,  of  which  Mary  Hill  was 
the  administratrix,  the  right  of  action  did  not  go  down  to  her  ad- 
ministrator. 

Curia,  per  Evans;  J.  By  hiring  the  negroes  from  Mrs.  Hill, 
the  defendant  acknowledged  her  title,  and  could  dispute  it  only  by 
showing  that  she  had  parted  from  her  title,  to  him,  or  some  other 
person.    Upon  his  refusal  to  deliver,  she  had  a  right  to  sue  him, 
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and  this  cause  of  action  descended  to  her  administrator,  the  plain- 
tifil  The  circumstance  that  she  afterwards  took  out  letters  of  ad- 
ministration on  John  Hill's  estate,  and  inventoried  these  negroes 
as  a  part  of  his  estate,  coidd  not  vary  the  case.  She  was  still  the 
owner  of  the  negroes  in  law,  and  according  to  the  case  of  Kerby 
V.  Quinn,  decided  during  the  present  term,  (ante.  p.  264,)  could 
maintain  an  action  for.the  defendant's  conversion  in  her  own  name. 
The  motion  is  therefore  dismissed. 

O'Neaix,  Earlb  and  BmnjBB,  Justices,  concurred. 

M^Catt  4*  Hammondj  for  the  motion. 
Clark  4*  M'Dowell,  contra. 


Ebek  Sutth  t).  H.  O.  Wmoo. 

The  act  of  1789,  (P.  L.  48%)  in  relation  to  grantiBg  admkiistratioD,  applies 
to  cases  where  the  etecutozs  of  a  will  are  dead,  or  refuse  to  qnalify,  as 
well  as  to  cases  of  intestacy. 

By  that  act  the  or^nary  is  compelled  to  grant  administration  in  the  order 
prescribed.  The  grandson  of  a  deceased  testator  is,  in  a  class,  preferred 
to  mere  next  of  kin ;  of  these  last,  in  a  case  of  intestacy  such  as  may  be 
entitled  to  a  distributive  share,  would  be  entitled  to  administration ;  but 
this  provision  does  not  apply  where  there  is  a  wiU.  - 

In  the  case  of  the  next  of  kin,  as  a  class  entitled  to  administration,  the  ordin- 
ary may  select  one,  preferrin^r  among  them  (as  he  most  probably  would) 
he  who  has  an  interest  under  the  will. 

But  as  against  a  stranger,  any  of  the  enumerated  persons  in  the  statute  are 
entitled  to  preference,  and  the  ordinary  would  be  bound  to  commit  ad- 
ministration accordiligly. 

According  to  the  case  of  Thompson  v.  Huchet,  2  HiH  847,  the  ordinary,  9,1 
the  instance  of  any  of  the  parties  enumerated  in  the  statute  as  entitled  to 
administration,  would  be  bound  to  revoke  an  administration  committed  to 
a  stranger,  and  grant  it  to  the  applicant 
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Before  O'NEALL,  /.,  ai  Spartanburg,  Spring  Term,  1839. 

This  was  an  appeal  from  the  decision  of  the  ordinary,  under  the 
following  circumstances : 

The  ordinary  granted  to  the  appellant,  Eber  Smith,  administra- 
tion, with  the  will  annexed,  of  the  goods^  chattels  and  credits,  of 
Obadiah  Wingo,  (deceased.)  The  appellant  was  a  stranger  in 
blocki  to  the  deceased,  and  had  no  interest  under  his  will.  He 
commenced  suits  fi3r  the  recovery  of  chattels  belonging  to  his  tes- 
tator. The  appellee,  who  was  of  the  next  of  kin  to  the  testator, 
and  had  no  interest  under  his  will,  applied  to  the  ordinary  to  revoke 
the  letters  of  administration,  ctan  testamenio  annexo,  granted  to  the 
appellant,  which  the  ordinary  accordingly  did,  and  committed  ad- 
ministration, cum  testamento  annexo,  to  the  appellee.  His  honor 
the  presiding  judge,  thought  the  case  of  Thompson  v.  Huchet,  2 
Hill.  347,  had  decided  the  very  point  against  the  appellant,  and 
directed  the  jury  to  find  for  the  appellee,  which  they  did. 

The  appellant  now  moved  for  a  new  trial  on  the  following 
grounds : 

1.  Because  administration,  with  the  will  annexed,  of  Obadiah 
Wingo,  having  been  granted  to  Dr.  Eber  Smith,  and  he  having 
by  virtue  of  such  administration,  commenced  several  suits,  the 
ordinary  had  no  right  to  revoke  such  administration  and  grant  it  to 
one,  who,  though  of  kin,  had  no  interest  in  the  estate,  unless  some 
act  of  maladministration  had  been  shown. 

2.  Because  his  honor  erred  in  holding,  that  such  revocation  aba- 
ted the  suits  commenced  by  Dr.  Eber  Smith,  as  administrator, 
with  the  will  annexed. 

Curia,  per  O'Nball,  J.  The  act  of  1789,  P.  L.  482,  applies  to 
cases  where  the  executors  of  a  will  are  dead,  or  refuse  to  qualify, 
as  well  as  to  cases  pf  intestacy.  By  it,  the  ordinary  is  compelled 
to  grant  administration  in  the  order  prescribed.  The  appellee,  as 
a  grandson  of  the  deceased  is,  in  a  class,  preferred  to  mere  next  of 
kin.  Of  these  last,  in  a  case  of  intestacy,  such  as  -  may  be  entitled 
to  a  distributive  share,  would  be  entitled  to  administration ;  but 
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this  provision  does  not  apply  where  there  is  a  will.  In  the  case 
of  the  next  of  kin,  as  a  class  entitled  to  administration,  the  ordinary 
might  select  one,  preferring  among  them  (as  he  most  probably 
would)  he  who  had  an  interest  under  the  will.  But  as  against  a 
stranger,  any  of  the  enumerated  persons  in  the  statute  are  entitled 
to  preference,  and  the  ordinary  would  be  bound  to  so  commit  ad- 
ministration. According  to  Thompson  v.  Huchet,  2  Hill.  347,  he 
would  at  the  instance  of  any  of  these  parties,  be  bound  to  revoke 
administration  committed  to  a  stranger,  and  grant  it  to  the  appli- 
cant Indeed,  according  to  that  case,  a  stranger,  to  whom  adminis- 
tration is  compiitted,  is  the  mere  nominee  of  the  ordinary,  and  he 
may  revoke  his  appointment  and  commit  it  to  another.  In  that 
view,  I  am  disposed  to  concur.  But  it  is  sufficient  for  this  case, 
that  the  appellee  is  entitled  by  law  to  the  administration,  in  prefer- 
ence to  the  appellant — ^and  that  to  fulfil  the  law,  the  ordinary  did 
right  in  revoking  the  appellant's  administration  and  committing  it 
to  the  appellee. 
The  motion  for  a  new  trial  is  dismissed. 

RicHARDson,  Evans,  Butler  and  Earle,  Justices,  concurred. 
Toungj  for  the  motion. 


Jesse  Allen  v.  LomsA  Singleton. 

In  all  caBCB  of  contract,  where  the  demand  does  not  exceed  twenty  dollars, 
the  jurisdiction  of  a  Justice  of  the  Peace  is,  hy  the  act  of  1824,  p.  25,  de- 
clared to  he  exclusive. 

Since  the  passage  of  the  act  of  1824,  it  has  been  repeatedly  decided,  that  in 
summary  process  cases,  to  entitle  himself  to  a  decree,  the  plaintiff  must 
establish  to  the  satis&ction  of  the  presiding  judge,  a  demand  beyond  twen- 
ty doUars,    See  Davidson  v.  Setzler ;  Cline  v.  Craven ;  Logan  &  M'Intyre 

Vol.  I.— 37 
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T.  Cobb,  (not  reported) ;  and  Ferguson  v.  Femster,  1  BaiL  516 :  an  ex- 
ception in  the  case  of  Nance  v.  Palmer,  2  BaiL  88,  was  compelled  to  be 
made  where  the  case  went  to  the  jmy. 

Before  GANTT,  /.,  at  Sumter,  Spring  Term,  1839.     . 

This  vfss  a  suit  by  way  of  summary  process,  brought  to  recover 
the  amount  of  an  account,  consisting  of  a  charge  for  }iemng,  and 
a  balance  due  for  making  a  cotton  screw.  The  charge  for  hewing 
was  embraced  in  the  contract  for  making  the  screw.  His  honor 
the  presiding  judge,  thought  the  charge  for  Aei^in^,  colorable  mere- 
ly, and  therefore  gave  a  decree  for  the  defendant,  reserving  the 
right  of  the  plaintiff  to  sue  in  the  proper  court,  to  recover  the  ten 
dollars  for  making  the  screw.  The  price  for  making  the  screw 
was  fifty  dollars — forty  dollars  of  which  had  been  paid. 

The  plaintiff  now  moved  the  Court  of  Appeals  to  reverse  the 
decree  of  his  honor,  on  the  following  grounds : 

1.  Because  his  honor,  by  his  decree,  admitted  that  the  plsdntiff 
was  entitled  to  ten  dollars  from  defendant,  and  yet  decreed  for  the 
defendant. 

2.  Because  the  party  suing  for  an  amount  over  a  magistrate's 
jurisdiction,  and  admitted  by  the  court  to  be  entitled  to  recover  a 
sum  within  such  inferior  jurisdiction,  is  entitled  to  a  decree  for  the 
sum,  if  it  appear  that  the  whole  demand  sued  for  was  not  merely 
colorable,  with  a  view  to  carry  the  suit  into  the  higher  jurisdic- 
tion. 

3.  Because  the  decree  was  against  the  law  and  evidence. 

Curia,  per  CNeall,  J.  In  all  cases  of  contract,  where  the 
demand  does  not  exceed  twenty  dollars,  the  jurisdiction  of  a  justice 
of  the  peace  is,  by  the  act  of  1824,  (acts  of  1824,  p.  25,)  declared 
to  be  exclusive.  Since  its  passage,  it  has  been  so  often  ruled  in 
summary  process  cases,  that  the  plaintiff,  to  entitle  himself  to  a 
decree,  must  establish  to  the  satisfaction  of  the  presiding  judge,  a 
demand  beyond  twenty  dollars,  that  I  confess  I  was  surprised  to 
find  there  was  such  a  doubt  among  the  profession,  as  to  excuse  an 
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appeal.  The  cases  of  Davidson  v.  Setzler ;  Cline  v.  Craven ;  Lo- 
gan &  ATIntyre  v.  Cobb ;  and  Ferguson  v.  Femster,  1  Bail.  516, 
have  been  uniform  on  the  point  An  exception  in  the  case  of 
Nance  v.  Palmer,  was  compelled  to  be  made  where  the  case  went 
to  the  jury. 

The  court  think  that  the  judge  below  decided  correctly :  but  as 
his  decree  for  the  defendant  may  preclude  the  plaintiff  from  recov- 
ering the  ten  dollars  to  which  he  is  entitled  before  a  justice,  and  as 
it  is  plain  he  did  not  intend  that  his  decree  should  have  that  effect, 
it  is  ordered  that  the  decree  for  the  defendant  be  set  aside  and  that 
the  plaintiff  be  nonsuited. 

Richardson,  Evans,  Eable  and  Butler,  Justices,  concurred. 


Moses  4"  Miller f  for  the  motion. 
C.  W.  Miller,  contra. 


M'Kee  &  M'Elhennet  v.  Moses  Stroup. 

Though  a  debt  due  by  one  partner  cannot  be  set  off  against  a  demand  due 
to  the  partnership,  yet  when  one  is  indebted  to  a*  partnership,  and  during 
the  existence  of  it  delivers  flour,  bacon,  or  other  articles,  to  one  of  the  part- 
ners, which  it  is  understood  between  them  shall  be  received  in  payment 
of  the  partnership  demand,  the  debtor  is  dtscharged  on  the  ground  of  pay- 
ment; and  the  circumstance  that  the  articles  were  applied  to  the  individual 
use  of  the  partner  receiving  them,  does  not  vary  the  case. 

Before  EVANS,  /.,  ai  Union,  Spring  Term,  1839. 

The  report  of  his  honor  the  presiding  judge,  is  as  follows : 
**  The  plaintiffs  were  mercKants  and  sued  the  defendant  on  an 
account  for  goods  sold  and  delivered.    The  defence  was  a  discount 
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for  flour,  bacon,  &c.,  which  the  defendant  sold  to  M'Elhenney.— 
M'Elhenney  acknowledged  the  receipt  of  the  flour  and  bacon.  He 
said  he  was  to  give  credit  on  the  account  for  the  flour.  In  relation 
to  the  bacon  nothing  was  said ;  but  it  was  his  own  calculation  that 
it  was  to  be  paid  for  in  the  same  way.  He  expected  to  have  a 
settlement,  and  intended  it  to  go  in  payment  of  the  account  I 
thought  from  this  evidence,  it  was  understood  between  the  par- 
ties,  that  the  bacon  and  flour  were  to  be  received,  and  in  fact  were 
received  in  payment  of  the  account ;  and,  therefore,  although  fiir- 
nished  for  the  private  use  of  one  partner,  was  a  payment  of  the  ac- 
count" 

The  plaintiffs  now  moved  this  court  to  reverse  the  decision  of 
the  circuit  court  and  for  a  new  trial,  on  the  following  grounds : 

1.  Because  the  court  admitted  in  evidence  and  allowed  a  discount 
of  defendant,  the  said  discount  being  an  account  of  defendant's 
against  W.  H.  M'Elhenney  alone,  (who  was  one  the  firm  of 
M'Kee  &  M'Elhenney,)  the  said  firm  having  been  long  since  dis- 
solved, and  the  said  M'Elhenney  not  authorized  to  collect  and  set- 
tle the  debts  of  the  same  after  dissolution  thereof. 

2.  Because  the  account,  as  stated  in  defendant's  discount,  not 
having  been  actually  settled  before  the  dissolution  of  the  copart- 
nership, should  not  have  been  allowed  by  the  court  to  be  set  off*  as 
a  discount  to  an  action  brought  by  the  firm  against  defendant 

3.  Because  the  court  allowed  defendant's  discount  against  the 
firm,  where,  from  the  evidence,  there  was  no  proof  of  a  positive 
agreement  to  settle  defendant's  account  against  the  claim  of  the 
firm. 

4.  Because  there  was  no  evidence  to  support  defendant's  claim 
against  the  firm,  except  the  testimony  of  W.  H.  M'Elhenney,  one 
of  the  copartners  of  the  firm,  (which  could  amount  to  nothing 
more  than  the  acknowledgment  of  one  copartner  made  after  disso- 
lution,) that  it  was  understood  by  him  (M'Elhenney)  that  his  indi- 
vidual debt,  due  to  defendant,  should  be  settled  by  discounting  it 
against  the  debt  due  by  defendant  to  the  said  firm ;  which  was  not 
sufficient  to  discharge  defendant  from  paying  the  said  debt  due  to 
the  firm. 
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CuBiA,  per  Evans,  J.  There  is  do  doubt  that  a  debt  due  by  one 
partner,  cannot  be  set  off  against  a  partnership  demand,  and  I  ap- 
prehend that  a  mere  promise  of  one  partner  to  accept  his  own  debt 
as  a  payment,  or  a  discount,  does  not  bind  the  other  partners. — 
But  it  never  has  been  questioned  that  one  partner,  during  the  ex- 
istence of  the  partnership,  may  receive  pajmient  from  a  debtor,  in 
flour,  bacon,  or  any  thing  else,  and  the  circumstance  that  such  ar- 
ticles were  applied  to  his  own  use,  cannot  vary  the  case.  On  the 
trial  of  this  case,  liTElhenney  was  sworn  as  a  witness  to  prove  the 
plaintiff'  demand.  On  his  cross  examination,  he  said  there  was 
an  agreement  that  the  flour  was  to  be  credited  on  the  account — 
When  the  bacon  was  afterwards  delivered,  there  was  no  express 
contract  that  it  was  to  be  received  in  payment,  but  his  understand- 
ing was,  it  was  to  be  paid  for  in  the  same  way  as  the  flour,  and  he 
intended  it  to  go  in  payment  of  the  account  I  had  no  doubt  then, 
nor  have  I  any  now,  that  when  the  bacon  was  delivered,  it  was 
understood  by  both  parties  that  it  was  in  payment  of  the  account 
It  was  on  the  ground  of  payment  made  during  the  existence  of  the 
partnership^  and  not  on  the  ground  of  discount,  that  I  decreed  for 
the  defendant 

My  brethren  concur  in  that  opinion — and  the  motion  is  refused. 

O'Nball,  Earle  and  Butlbb,  Justices,  concurred. 

Matthew  WUliams^  for  the  motion. 
DcojokinSf  contra. 


.1 


Isaac  Mothershed  v.  James  Cliburn. 

In  an  action  on  a  lost  note,  the  plaintiff  is  incompetent  to  prove  the  loss  of 
the  note  sued  on.  His  declarations  are  equally  incompetent  to  the  same 
purpose.  (S.  P.  Sims  v.  Sims,  2  Con.  Rep.  225;  Davis  &,  Tarleton  t. 
Benbow,  2  Bail.  Rep.  428 ;  Darby  v.  Rice,  2  N.  &  M'Cord.  Rep.  906.) 
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Motheished  v.  Clibum. 


Before  GANTT,  /.,  at  Kershaw,  Spring  Term,  1839. 

Thb  report  of  his  honor  the  presiding  judge,  is  as  follows :  | 

"  This  was  a  summary  process  brought  to  recover  a  balance  due 
on  a  note  alleged  to  be  lost  As  to  the  justice  of  the  demand  on 
the  part  of  the  plaintiff,  not  a  shadow  of  doubt  could  exist  in  the 
mind  of  any  one.  The  difficulty  was  to  prove  that  the  note  had 
been  lost,  a  thing  almost  impossible  to  be  done.  A  rumor  had  exis- 
ted in  the  neighborhood  that  the  plaintiff  had  lost  a  pocket-booL — 
A  pocket-book  was  found,  and  a  man  by  the  name  of  Tomly,  to 
whom  it  was  delivered,  carried  it  to  the  plaintiff,  having  heard  of 
the  plaintiff's  loss.  He  told  Tomly  that  the  pocket-book  found 
was  not  his,  and  stated  to  Tomly  in  this  conversation  how  much 
he  had  lost  in  his  pocket-book,  to  wit  $40.  This,  from  the  evi- 
dence, appeared  to  be  the  amount  due  on  the  defendant's  note, 
given  to  the  plaintiff.  Permitting  this  declaration  of  the  plaintiff's, 
with  some  others,  twelve  months  before,  to  Newsom,  that  he  had 
lost  his  pocket-book  with  the  defendant's  note  in  it,  has  given  rise 
to  this  appeal,  on  the  ground  that  it  was  inadmissible  to  permit  the 
plaintiff's  declarations  to  be  given  in  evidence.  Who  else  but  the 
plaintiff  could  tell  of  the  loss?  If  this  decree  rested  on  those  declar- 
ations alone,  as  to  the  justice  of  the  plaintifi^s  demand,  there  would 
be  reason  why  they  should  not  be  received ;  but  where  it  appeared 
most  clearly  in  evidence  that  the  defendant,  when  pressed  for  mo- 
ney to  satisfy  executions  against  him,  found  a  friend  in  the  plaintiff, 
who  advanced  him  the  money  and  took  the  note  in  question  for  the 
amount  advanced,  the  plaintiff's  declarations  about  the  loss  of  his 
pocket-book  with  defendant's  note  in  it,  was  admissible  ex  necessi- 
tate, to  remove  all  suspicion  of  its  being  a  trumped  up  demand  on 
the  part  of  the  plaintiff,  and  thereby  prevent  the  defendant  from  re- 
alizing the  dishonest  plan  he  had  conceived  of  defeating  the  plain- 
tiff, (if  possible,)  from  the  recovery  of  a  debt  contracted  under  cir- 
cumstances such  as  I  have  related.  I  attach  to  this  report  the  tes- 
timony which  is  conclusive,  (and  strongly  so,)  as  to  the  right  of  the 
plaintiff  to  demand  of  the  defendant  the  amount  for  which  the  de- 
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cree  was  given.  I  see  from  referriDg  to  my  notes,  that  the  defen- 
dant had  paid  a  part  of  the  amount  of  the  note,  leaving  a  balance 
of  815,  for  which  the  decree  was  given.'' 

The  defendant  now  moved  to  reverse  the  decree  of  his  honorthe 
presiding  judge,  for  a  nonsuit,  or  a  new  trial  on  the  following 
grounds : 

1.  That  his  honor  erred  in  admitting  the  declarations  of  the 
plaintiff,  Mothershed,  as  to  the  loss  of  the  note  sued  upon,  there 
being  no  other  evidence  but  such  declarations  that  the  note  was  in 
fact  lost 

2.  That  even  supposing  the  testimony  competent,  it  was  not 
proved  that  Mothershed's  declarations  related  to  the  note  in  ques- 
tion :  but  the  testimony  left  it  equally  probable  that  some  one  of 
various  other  notes  was  referred  to  by  plaintiff. 

Curia,  per  Evans,  J.  In  the  case  of  Sims  v.  Sims,  2  Con.  R. 
225,  and  Davis  &  Tarleton  v.  Benbow,  2  Bail.  R.  428,  it  was  deci- 
ded, expressly,  that  the  plaintiff  is  incompetent  to  prove  the  loss  of 
the  note  sued  on,  and  in  the  latter  case  all  the  arguments  abiricon-' 
venienti^  are  considered  by  the  court. — And  if  the  plaintiff's  oath 
cannot  be  received  for  this  purpose,  much  less  shall  his  declara- 
tions be  allowed  to  establish  the  fact.  The  general  rule  is  stated 
in  Darby  v.  Rice,  2  N.  &  M'Cord.  R.  598,  to  be,  that  a  party  to  a 
suit  cannot  prove  his  case  by  his  oath  or  declarations ;  but  that  was 
a  case  depending  on  its  own  peculiar  facts,  and  is  considered  an 
exception  to  the  general  rule. 

This  case  has  been  held,  in  the  cases  before  cited,  not  to  consti- 
tute an  exception — and  the  motion  for  a  new  trial  is  therefore 
granted. 

Richardson,  CNeaix,  Butler  and  Earle,  Justices,  con- 
curred. 

Withers^  for  the  motion. 
Smarts  contra. 


1 
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James  Nesbit  v.  Thobias  Tayior,  Ex'or.  de  son  tort  of  Stephbit 

WlLaON. 

Same  v.  B.  Datshield's,  Ex'or .» deson  tort  of  Same. 

« 

The  plaintiff  was  a  creditor  of  one  Stephen  Wilson,  (deceased.)  Alter  the 
death  of  Wilson,  his  wile  advertised  and  sold  his  personal  estate  ;  at  this 
sale  the  defendants  severally  purchased*  Taylor  bought  a  huxw^  for 
which  he  subsequently  paid,  (what  the  defendant  in  the  other  case  bought 
did  not  appear).  The  plaintiff  had  notice  of  the  sale,  but  made  no  objec- 
tion ;  the  defendants  probably  knew  that  no  administration  had  been  taken 
out  on  the  estate.  Held,  that  although  the  acts  done  by  the  widow  of 
the  deceased,,were  such  as  might  have  been  done  by  a  rightful  execator, 
and  the  defendants  probably  knew  there  was  no  administration,  yet  they 
might  have  bought,  supposing  her  to  be  the  executrix  of  the  testator's 
will,  and  were  not  liable  as  executors  de  $on  tort 

A  creditor  has  no  right  to  the  property  of  the  deceased,  he  is  merely  to  be 
paid  out  of  it ;  when  it  is  shown  that  it  has  been  sold  by  one  who  had  no 
rightful  authority  to.sell,  that  act  constitutes  the  party  selling  it  an  execu* 

,  tor  de  son  torU  and  makes  him  liable  to  the  extent  of  the  funds  thiu  re- 
ceived for  the  creditor's  debt  This  is  enough  for  his  rights,  and  he  has 
no  right  to  follow  the  property  into  the  hands  of  the  vendee. 

Before  CfNEALLj  J.,  at  Spartanburg,  Spring  Temiy  1889. 

The  report  of  his  honor  the  presiding  judge,  is  as  follows : 
**  These  were  summary  processes,  tried  before  me  at  the  last 
Spring  term.  The  plaintiff  was  a  creditor  of  the  late  Stephen 
Wilson,  (deceased,)  and  attempted  in  these  cases  to  make  the  de- 
fendants liable  as  executors  de  eon  tort.  After  the  death  of  Ste- 
phen Wilson,  his  wife  advertised  and  sold  his  personal  estate.  At 
that  sale  the  defendants  purchased.  The  defendant  Taylor,  bought 
a  horse,  for  which  he  subsequently  paid.  What  the  other  defen- 
dant bought  did  not  appear,  so  the  case  against  Taylor  was  the  only 
one  in  which  evidence  was  given.  The  plaintifFhad  notice  of  the 
sale  and  made  no  objections ;  the  defendants  probably  knew  that 
there  was  no  administration.    I  thought,  on  the  proof,  that  Mrs. 
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Wilson  Was  to  be  considered  as  exflcntrix  from  her  wrongfiil  acts, 
and  that  the  defendaota  were  not  liable  to  the  creditor.  On  ex- 
pressing this  opinion,  the  plaintiff  in  both  cases  submitted  to  a  non- 
suit»  with  leave  to  move  the  Court  of  Appeak  to  mi  it  aside." 

The  plaintiffs  appealed,  and  now  moved  this  court  1o  reverse  the 
circuit  decision,  on  the  grounds : 

1.  Because  the  defendants  used  the  property  of  the  deceased 
without  any  legal  authority  to  do  so,  and  sold  and  disposed  of  the 
same  as  their  own,  which  constitutes  themiexecutors  6a  son  tort 

2.  Because  the  purchase  of  property  (rom  the  widow,  knowing 
that  it  belonged  to  the  estate  of  the  deceased,  and  that  she  was 
not  the  rightful  executrix,  nor  had  any  other  legal  authority  to  sell, 
expressly  with  the  view  of  leaving  the  State — the  purchaser  af- 
terwards using  and  disposing  of  the  property,  constituted  him  exe- 
cutor de  son  tort. 

3.  Because  the  decision  was  against  law. 

Curia,  per  O^Neall,  J.  The  acts  done  by  the  widow  of  the 
deceased,  WQre  such  as  would  usually  have  been  done  by  a  right* 
£ul  executor.  She  sold  his  property  at  a  pubhc  sale.  The  plain- 
tifi^  a  creditor,  was  informed  of  it  and  made  no  objection.  Under 
these  circumstances,  although  the  defendants  probably  knew  there 
was  no  administration,  yet  they  might  have  bought,  supposing  her 
to  be  the  executrix  of  the  testator's  will.  For,  as  was  said  by  judge 
Hoger,  in  Johnson  v.  Gaither,  in  State  Reports  by  Harper,  6,  ^  a 
stranger  who  sees  one  acting  as  executor,  may  presume  that  there 
is  a  will  in  which  he  is  appointed  executor.  A  stranger  is  not 
bound  to  enquire  into  an  executor's  title;  if  there  be  an  appearance 
of  it,  it  is  sufficient''  That  case  is  decisive  of  those,  for  there  the 
defendant  purchased  corn  belonging  to  the  deceased,  from  the  wi- 
dow, and  it  was  held  not  to  constitute  him  an  executor  de  son  tort. 
A  creditor  has  no  right  to  the  property  of  the  deceased ;  he  is  mere- 
ly to  be  paid  out  of  it  When  it  is  shown  that  it  has  been  sold, 
that  act  constitutes  the  party  selling  it  an  executor  de  son  tort,  and 
makes  him  liable  to  the  extent  of  the  funds  thus  received,  for  the 
creditor's  debt.  This  is  enough  for  his  rights,  and  he  has  no  right 
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to  follow  the  property  into  the  hands  of  the  vendee.  If  administra- 
tion be  taken  out  and  the  administrator  sues  for  the  recovery  of  the 
property,  then  unless  the  vendee  could  show  that  his  vendor  had 
a  perfect  legal  right  to  sell  the  property,  the  administrator  must 
recover.  For  then  the  issue  is,  is  the  property  still  the  goods  and 
chattels  of  the  deceased  7 
The  motions  are  dismissed. 

Evans,  Bablb  and  Butleb,  Justices,  concurred. 
Henry  4*  BobOf  for  the  motion. 


E.  H.  Slead  v.  Wm.  Brai^nan,  adm'r  of  Crowdeb. 

The  admiBsion  of  an  administrator  as  to  a  fact  within  his  own  personal 
knowledge,  and  which  he  could  be  compelled  to  prove,  if  he  were  not  a 
party  to  the  suit,  is  admissible  in  evidence  in  an  action  against  him  as 
administrator,  to  charge  the  estate  of  the  intestate. 

On  a  summary  process  against  an  administrator,  by  the  plaintiff,  to  recover 
the  amount  of  a  note  signed  by  himself  and  the  defendant's  intestate, 
(Crowder,)  which  the  plaintiff  had  paid,  and  which  he  alleged  he  had 
signed  as  security  only  for  Crowder,  the  declaration  of  the  administrator, 
**  that  he  knew  the  note  was  given  by  Crowder  at  Ingram's  sale,  and  that 
Slead,  the  plaintiff!  was  security,"  was  held  competent  and  sufficient  evu 
dence  of  the  fact 

Under  the  84th  rule  of  court  in  relation  to  the  process  jurisdiction,  it  seems 
the  administrator  (the  defendant,)  might  have  been  examined  to  the 
same  point  upon  interrogatories,  and  would  have  been  compelled  to  an- 
swer. 

Before  EVANS,  /.,  at  Chester,  Spring  Term,  1839. 

The  report  of  this  case,  by  his  honor,  the  presiding  judge,  is  as 
follows : 
*'  This  was  a  summary  process,  to  recover  the  amount  of  a  note 
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signed  by  Slead  and  Growler.  The  plaintiff  alleged  be  was  secu- 
rity for  Growder,  and  he  had  paid  the  note.  A  judgment  had 
been  recovered  against  both  Crowder  and  Slead ;  and  Slead  had 
paid  the  money.  The  only  evidence  otkred  on  the  question  of 
aecurityship  was  the  statement  made  by  Brannan  to  the  witness ; 
that  be  knew  the  note  was  given  for  articles  bought  by  Crowder  at 
Mr.  Ingram's  sale,  and  that  Slead  was  security.  I  did  not  think 
this  liable  to  the  exception  in  Giples  v.  adm'r  of  Alexander,  (2 
Tread.  767,)  that  the  administrator  could  not  charge  the  estate  by 
his  admissions.  It  was  not  the  creation  of  a  debt,  but  it  was  the 
statement  of  a  fact  within  his  knowledge,  and  which  he  could  have 
been  compelled  to  prove,  if  he  had  not  been  a  party  to  this  suit. 
The  defendant's  counsel  were  not  satisfied  with  my  decision ;  and 
their  notice  of  appeal  is  annexed  to  this  report." 

Because  the  presiding  judge  erred  in  receiving  the  admis« 
sions  of  the  administrator  to  make  the  estate  of  his  intestate  liable. 

GuBiA,  per  Evans,  J.  I  thought  at  the  trial,  and  still  think,  that 
this  case  bears  no  resemblance  to  the  case  of  Ciples  v.  adm'r  of 
Alexander,  (2  Tread.  767.)  That  case  decides  that  the  admission 
of  the  administrator,  that  the  account  was  just,  did  not  dispense 
with  the  necessity  of  the  plaintiff's  adducing  the  ordinary  proof  to 
establish  his  demand  ;  and  the  reason  assigned  in  the  opinion  of 
the  court  is,  that  there  is  no  privity  between  them.  The  adminis- 
trator's connexion  with  the  intestate,  does  not  necessarily  enable 
him  to  know  whether  the  account  be  just  or  not.  This  case  de- 
pends entirely  on  a  different  principle.  It  is  the  declaration  of  the 
administrator  as  to  a  fact  within  his  own  knowledge,  and  which  he 
could  be  compelled  to  prove,  if  he  were  not  a  party  to  the  suit.  By 
the  rule  of  court,  in  the  process  jurisdiction,  the  plaintiff  may  call 
on  the  defendant  to  answer,  on  oath,  to  interrogatories.  Now,  if 
Slead,  the  plaintiff,  had  called  on  the  defendant  to  answer  on  oatht 
whether  the  demand  he  had  sued  for,  was  not  just,  then  the  case 
would  be  like  that  of  Giples  v.  Alexander  and  Wright  v.  Wright,* 
to  be  found  in  Rice's  Dig.,  vol.  1,  p.  323,  and  quoted  from  Bre- 
vard's MS.  Rep.    But  if  he  had  called  on  him  to  answer,  whe* 
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ther  tbe  note  was  not  given  for  articles  purchased  by  CroWder ; 
and  whether  he  did  not  know  that  Crowder  was  the  principal,  and 
Slead  the  security,  can  there  be  any  doubt  that  he  would  have 
been  compelled  to  answer,  and  that  the  answer  would  have  prov- 
ed the  fact  7  Or  if  a  bill  of  discovery  had  been  filed  for  the  same 
purpose  in  equity,  would  not  the  answer,  admitting  the  fact,  be  re- 
ceived as  evidence  ?  It  strikes  me  there  could  be  no  doubt  on 
these  points ;  and  if  the  answer  would  be  evidence,  I  can  see  no 
reason  why  his  admission  of  the  truth  of  the  fact  is  not  admissible 
to  be  proved.  The  general  rule  is  clear,  that  the  admission  of 
a  party  on  the  record  is  evidence,  and  the  reasons  of  none  of  the 
exceptions  apply  to  this  case. 

I  think  the  circuit  decision  was  right,  and  the  motion  is  dismissed. 

RicHAJKDsoN,  O'Nball,  Butlbr  and  Earlb,  Justices,  concurred. 


Eaves  4*  Thompson^  for  the  motion. 


John  Taooart  (late  Sheriff  of  Abbeville)  v.  Robert  HmraoN. 

The  Fee  Bill  of  1827,  (Acts  of  1827,  p.  57,)  provides  that  the  sheriff  *'  shaU 
be  entitled  to  charge  for  conveying  prisoners  from  one  district  to  another, 
for  every  mile,  going  and  returning,  in  addition  to  all  necessary  charges^  6 
cents  per  mile.*'  These  charges  in  the  usual  administration  of  justice, 
are  not  to  be  paid  by  the  State,  unless  the  defendant  should  be  acquitted, 
or  be  unable  to  pay  the  same.  But  the  conveying  of  a  prisoner  under 
habeas  corpus,  from  one  district  to  another,  is  not  in  the  usual  administra- 
tion of  justice  ;  when  done  at  the  instance  of  the  prisoner,  whether  he  be 
acquitted  or  convicted,  he  is  bound  to  pay  all  l^al  and  proper  charges  in 
thatbehal£ 

By  the  words,  in  addition  to  all  necessary  chatgeSf  it  is  meant,  that  the 
sheriff  may  charge  for  all  expenses  which  are  necessary,  in  order  to  en- 
able  hijD  properly  and  safely  to  convey  the  prisoner.  Under  this  inter- 
pretation, not  only  the  money  paid  by  the  sheriff  for  his  own  support  and 
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that  of  the  prisoner  in  going  to  and  returning  from  the  placo  to  which  the 
prifloiier  ie  conveyed  under  a  habeas  corpus  issued  at  hie  instance*  bat 
also  horse  hire  and  the  hire  of  a  guard. 

The  legislature  have  r^r%ilated  the  number  of  the  guard  to  be  employed  by 
the  sheriff  in  the  removal  of  prisoners,  and  the  charges  of  the  sheriff  in 
this  behalf,  when  chargeable  to  the  Slate ;  and  when  the  prisoner  is  con- 
veyed at  his  own  instance,  he  is  bound  to  pay  the  same  charges  which 
the  State  might  be  compelled  to  pay*  if'  he  was  conveyed  at  her  instance* 

Before  RICHARDSON,  /.,  at  Abbedlk,  Spring  Term,  1839. 

This  ^as  a  summary  process,  for  fees  due  to,  and  expenses  in- 
curred by  the  plaintiff,  as  sheriff,  on  a  habeas  corpus,  sued  out 
by  the  defendant  The  report  of  the  presiding  judge  is  as  fol- 
lows: 

••  J.  Taggart  was  sheriff  of  Abbeville  district,  and  had  in  his 
custody  Robert  Hutson,  the  defendant.  The  defendant  sued  out 
a  writ  of  habeas  corpus,  and  was  carried  before  justices.'  He 
sued  out  the  same  writ,  and  was  carried  to  Columbia,  one  hun- 
dred miles — ^was  remanded  in  both  instances;  and  afterwards 
tried  and  acquitted.  Taggart  then  sued  defendant  on  the  follow- 
jpg  bill  of  particulars,  to  wit : 

For  carrying  defendant  before  judges  twice,  $2  00 

To  mileage  to  and  from  Columbia,  12  00 

Horse  hire,  84  00 ;  hire  of  a  guard,  $15  00,  19  00 

For  money  necessarily  expended  on  the  road,  and  at 

Columbia,  54  26 

I  considered  the  sheriff  entitled  to  charge,  under  the  fee  bill  of 
1827,  as  follows : 

1.  For  carrying  the  defendant  to  the  judges,  each 
time,  81  00 — allowed  by  act,  #2  00 

2.  For  carrying  him  100  miles  and  back,  12  00 

3.  For  his  dieting  and  lodging  on  the  way,  the  money 
expended  by  the  sheriff,  54  00 

These  are  **  the  necessary  expenditures  "  of  the  act ;  but  not 
entitled  to  horse  hire,  $4  00 — that  is  included  in  the  carrying 
defendant ;  and  not  entitled  to  any  hire  of  a  guard,  815  00 — the 
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defendant  is  not  to  pay  the  price  of  his  custody.  These  two  last 
charges  are,  therefore,  disallowed,  and  the  decree  given  for  # — ." 

The  defendant  appealed,  and  now  moved  to  reverse  the  decree 
of  the  presiding  judge,  so  far  as  the  defendant  is  charged  with 
mileage  and  expenses. 

The  plaintiff  also  appealed,  and  moved  to  reverse  the  decree,  so 
far  as  it  rejects  the  charges  for  horse  hire  and  hire  of  a  guard. 

GuBiA,  per  CNball,  J.     The  liability  of  the  defendant  to  the 
demand  of  the  plaintiff,  so  far  as  it  is  contested,  depends  upon  the 
construction  of  the  act  of  1827,  (acts  of  1827,  p.  57.)     It  provides 
that  the  sheriff  shall  be  entitled  to  charge  "  for  conveying  prisoners 
from  one  dis^ct  to  another,  for  every  mile  going  and  returning  in 
addition  to  all  necessary  charges,  six  cents  per  mile."     These 
charges,  in  the  usual  administration  of  justice,  are  not  to  be  paid 
by  the  State,  unless  the  defendant  should  be  acquitted,  or  be  unable 
to  pay  the  same.    But  the  conveying  of  a  prisoner  under  habeas 
corpus  from  one  district  to  another,  is  not  in  the  usual  administra- 
tion of  justice.    It  is  done  at  the  instance  of  the  prisoner,  and  for 
his  benefit  alone ;  and  it  hence  follows,  that  whether  acquitted  or 
convicted,  he  must  pay  all  legal  and  proper  charges  in  that  behalf. 
What  is  meant  by  the  words,  ''in  addition  to  all  necessary 
charges  1^    It  seems  to  me,  that  by  the  plainest  rule  of  interppe- 
tation,  the  ordinary  and  usual  import  of  the  words,  it  means  that 
the  sheriff  may  charge  for  all  expenses  which  are  necessary,  in 
order  to  enable  him,  properly  and  safely,  lo  convey  the  prisoner. 
For  these  are  necessary  charges.    Under  this  interpretation,  not 
only  the  money  paid  for  the  support  of  the  sheriff  and  the  prisoner, 
in  going  to  and  returning  from  Columbia,  is  covered,  but  also  the 
horse  hire  and  the  hire  of  a  guard.    The  horse  was  necessary  to 
carry  the  prisoner,  and  the  guard  was  also  necessary  for  his  safe 
keeping.    In  relation  to  the  guard,  it  may  be  remarked,  that  the 
legislature  have  regulated  the  number  to  be  employed,  and  the 
charges  of  the  sheriff  in  this  behalf,  are  constantly  allowed,  and 
paid  in  the  contingent  accounts.     This  shows  that  the  legislature 
regard  as  proper,  that  the  sheriff  should  employ  a  guard  in  con- 
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veying  a  prisoner  from  one  district  to  another,  and  hence,  I  think , 
it  follows,  when  he  is  conveyed  at  his  own  instance,  he  must  pay 
the  same  charges  which  the  State  might  be  compelled  to  pay,  if 
he  was  conveyed  at  her  instance. 

The  motion  on  the  part  of  the  defendant  is  dismissed ;  that  on 
the  part  of  the  plaintijBT  is  granted. 

Evans,  Earlb  and  Butubb,  JcMtices,  concurred.  : 

Wardlaw  4*  Perrin^  for  the  plaintiff. 

Burt  4*  T^ongtsoUf  for  the  defendant.  '  ;  ; 


JoHH  SrrroN  v.  John  Farr. 

Action  for  Bfalicioiis  Prosecution— verdict  for  plaintiff— motion  in  arrest  of 
Jud^ent*  The  declaration  set  out,  '*  that  the  defendant  feilsely,  mali- 
ciously  and  without  any  reasonable  or  probable  cause,  made  the  informa- 
tion, charging  the  plaintilTwith  the  commission  of  perjury ;  the  issuing  of 
the  warrant,  the  arrest,  imprisonment  and  enlargement  of  the  plain  tifi^  on 
his  recognizance  to  appear  at  the  next  Court  of  Sessions  for  Pickens 
district,  to  answer  the  said  charge,"  and  then  states,  *'  that  on  the  9th  of 
October,  1837,  the  defendant  not  having  any  proof  whereby  to  sustain 
the  said  charge  made  by  him  against  the  said  plaintiff,  the  prosecution  for 
the  suppofi^ed  offence  aforesaid  failed,  and  the  said  plaintiff  was  folly  and 
freely  disefaai^d  by  the  said  courts  and  then,  as  now,  the  said  prosecution 
for  the  said  supposed  offence  was,  and  is,  wholly  at  an  end."  Held  suffi- 
cient, and  the  motion  refused. 

The  omission  to  state  the  feet  specially,  that  the  bill  of  indictment  went  to 
the  grand  jnry,  and  that  they  ignored  it,  is  immaterial,  for,  legally  speaking, 
until  the  grand  jury  find  the  indictment,  it  is  as  if  none  had  existed.  The 
foct,  in  this  respect,  is  sufficiently  stated,  by  setting  out  that  "  the  defen- 
dant not  having  any  proof  whereby  to  sustain  the  said  indictment,"  &c: 
for  the  "  no  bill,"  by  the  grand  jury  is,  in  fact,  saying  there  was  no  proof 
to  sustain  the  charge. 
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Before  ONEALL,  J,  oi  QreeHvUk,  l^ng  Term,  1839. 

The  following  is  the  report  of  his  honor,  the  presiding  judge : 
'*  This  was  an  action  of  malicious  {Mrosecution.  The  defendant 
had  set  on  foot  a  prosecution  against  the  plaintiff  for  peijury,  b 
swearing  before  a  justice  of  th€  peace,  on  a  trial  before  hiai,  that 
the  defendant  was  justly  Indebted  to  him  in  4he  sum  of  85  93|, 
after  all  just  credits  were  allowed,  when  the  plaintiff  immediately 
after  the  said  trial,  paid  the  defendant  $1  25  or  (1  50  for  a  barrel. 
Upon  this  charge  an  indictment  was  preferred,  and  the  grand  jury 
found  ''no  bill,"  and  therefore,  the  plaintiff*  was  discharged  by  the 
court  The  proof,  I  thought,  abundantly  showed  the  want  of  pro- 
bable cause,  as  will  appear  satisfactorily,  from  the  following  sum* 
mary  of  the  evidence.  The  defendant  sued  the  plaintiff  before 
Esquire  Robinson,  for  a  settlement ;  at  the  return  of  the  summons, 
the  parties  met.  The  defendant  not  being  a  good  accountant*  a 
Mr.  Crawford  was  appointed  by  the  magistrate,  to  state  his  ac- 
counts. While  the  parties  and  Mr.  Crawford  were  epgaged  in 
this  business,  something  was  said  by  the  defendant,  about  a  barrel 
lent  to  the  plaintifi)  and  by  the  plaintiff,  about  a  frow  lent  to  the 
defendant.  At  the  suggestion  of  the  justice,  the  borrowed  articles 
were  to  be  returned,  and  not  brought  into  the  account  When  the 
defendant's  account  had  been  prepared  by  the  accountant,  the  par- 
ties came  before  the  justice,  when  the  plaintiff,  at  first,  refused  to 
produce  his  account,  but  on  the  oath  being  tendered  to  the  defen- 
dant, the  plaintiff  then  produced  his  account,  and  swore  that  th« 
defendant  was  indebted  to  him  $5  93f ,  after  allowing  all  just  cre- 
dits. For  this  sum  the  justice  gave  judgment  against  the  defen- 
dant, when  some  one  exclaimed,  "  you  have  lost  your  barrel : " 
he  said  "  yes : "  demanded  a  summons  from  the  justice,  which  he 
was  about  to  grant,  when  the  plaintiff  paid  the  defendant  for  the 
barrel,  deducting  therefrom  the  price  of  the  frow.  One  of  the 
defendant's  credits  was  for  a  beef,  which  the  plaintiff  had  credited 
at  3^  cents  per  lb. ;  the  defendant  claimed  that  the  plaintiff  was  to 
have  allowed  him  4  cents  per  lb. :  the  justice  said  he  told  Farr 
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that  he  thought  3^  cents  was  a  very  fair  allowance,  and  that,  I 
supposed,  disposed  of  that  item :  and,  in  my  remarks  to  the  jury,  I 
said  to  diem  that  the  amount  of  the  credit  for  the  beef,  did  not 
seem  to  be  in  issue  between  the  parties,  when  the  plaintiff  swore 
to  the  balance  of  his  account  After  I  had  closed  my  charge, 
General  Thompson  said  to  me,  that  Elsy  Hunt,  one  of  the  wit- 
nessest  hflki  said,  on  his  examination,  that  this  item  was  in  contest 

•  

between  the  parties,  when  the  plaintiff  was  sworn.  I  had  no 
recollection  of  any  such  proof,  nor  did  my  notes  afibrd  any  me- 
morandum of  it.  I  did  not  permit  the  witness  to  state  any  thing 
OD  the  matter  afier  my  charge.  It  was  proved  by  the  Messrs. 
Maulden,  that  the  plaintiff  Was  to  allow  4  cents  for  the  beef;  ano- 
ther witqess,  Mr.  Turner^  very  distinctly  proved,  that  it  was  not 
worth  move  than  3  cents. 

There  was  a  great  deal  of  testimony  as  to  the  character  of  the 
plaintiff  It  was  about  as  follows :  Col.  Grisham  knew  the  plain- 
tiff for  twenty  years :  they  lived  in  the  same  village  ten  or  twelve 
years:  he  gave  him  a  good  character :  after  the  plaintiff  removed 
from  Pendleton  they  lived  twenty  miles  apart,  but  he  still  knew  the 
plaintif]^  and  was  frequently  at  his  house.  Col.  Norton  lives  twen- 
ty-five miles  from  (he  plaintiff:  had  known  him  for  twenty  years, 
and  he  gave  him  a  good  character.  Gen.  Whitner  said,  the  plain- 
tiff's character,  years  ago,  was  good  at  Pendleton.  Richard  Bur- 
dine  said,  he  knew  the  plaintiff  from  his  infancy,  that  the  opinion 
of  the  people  about  the  plaintiff  was  divided,  some  thought  his 
character  good,  others  bad:  he  said  the  plaintiff  had  mills,  and  it 
was  of  his  dealmgs  with  people  in  that  respect,  that  there  was 
complaint.  Some  of  the  men  who  spoke  badly  of  the  plaintiff 
were  bad  men ;  others  were  good  men.  He  said  there  was  too 
much  bad  against  him.  Francis  Maulden,  who  had  lived  with  the 
plaintiff,  said  his  character  was  good.  Simeon  Wade  said,  that  a 
majority  of  the  people  thought  his  character  good.  Esquire  Rob- 
ison  said  his  character  was  tolerable!  Mr.  Robison  had  lived 
with  the  plaintiff,  he  said  he  knew  nothing  against  him.  Mr. 
Bowen  said  that  the  people  were  divided  abdut  the  plaintiff's 
character,  some  thought  it  bad.  This  was  the  testimony  also,  of 
Vol.  L— 39 
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Harris  Maulden,  Col.  Hoke  and  Mr.  Burdine,  jr.  Elsey  Hunt 
and  Col.  John  P.  Ligon  said  his  character  was  bad.  Major  Mas- 
ten  said  that  the  people  near  the  plaintiiT  said  he  was  too  tight  in 
his  bills ;  they  did  not  get  from  his  saw  mills  all  the  plank  they 
ought  to  have.  He  had,  however,  always  found  him  iair.  Es- 
quire Watson  said  that  the  people  said,  the  plaintiff  was  shuffling 
in  his  settlements.  The  leading  counsel  for  the  defendant  (G^n. 
Thompson)  announced,  after  examining  Elsey  Hunt,  Harris  Maul- 
den, Mr.  Turner,  Col.  Hoke,  Major  Masten,  Mr.  Burdine,  Colonel 
John  P.  Ligon  and  Esquire  Watson,  that  the  defendant  had  closed 
his  defence :  the  plaintiff  was  called  on  for  his  reply,  and  said  he 
had  none :  the  case  was  considered  closed  in  evidence  on  both 
sides ;  I  had  discharged  the  jury  for  dinner,  and  was  in  the  act  of 
leaving  the  bench,  when  Mr.  Townes  said,  the  defendant  would 
wish  to  examine  other  witnesses  after  dinner,  without  pointing  out 
any  matter  making  it  proper  that  further  proof  should  be  heard. 
Mr.  Perry  objected  to  any  further  examination,  and  I  said  to  Mr. 
Townes,  it  could  not  be  done.  There  the  matter  rested.  If  he 
had  said  that  he  or  his  colleague  had  inadvertently  omitted  to  prove 
a  fact ;  or  had  pointed  out  the  materiality  of  his  witnesses,  in  the 
exercise  of  a  sound  discretion,  I  would  have  permitted  the  defen- 
dant to  have  examined  other  witnesses.  But  I  supposed,  that  it 
was  merely  to  gratify  his  client,  that  other  witnesses  were  pro- 
posed to  be  examined,  as  to  character ;  and  about  that  I  was 
sure  he  had  an  abundance. 

I  instructed  the  jury  that  the  action  of  malicious  prosecution 
lay,  whenever  any  one  without  any  reasonable  or  probable  cause, 
sets  on  foot  a  criminal  prosecution ;  that  the  absence  of  probable 
cause  created  a  legal  implication  of  malice.  It  was,  therefore, 
necessary  to  understand  what  was  probable  cause.  I  defined  it  to 
be,  '^  any  thing  which  creates  a  belief  in  the  mind  of  a  reasonable 
man  of  the  truth  of  the  charge."  The  action,  I  told  them,  was 
generally  not  to  be  encouraged.  The  plaintiff's  case  must  there- 
fore, be  free  from  doubt,  on  the  question  of  want  of  probable  cause, 
before  he  could  recover. 

I  arrayed  the  facts,  showing  a  want  of,  or  the  existence  of  pro- 


PROM  THE  COURTS  OF  LAW.  307 

Columbia,  May,  1839. 

bable  cause,  and  submitted  the  question  to  them,  expressing  a  very 
distinct  opinion,  that  in  the  matter  of  which  the  perjury  was  as- 
signed, there  was  nothing  like  a  wilful  false  oath. 

I  commented  on  the  proof  of  character ;  and  might  have  said 
to  the  jury,  that  the  evidence  of  Cols.  Norton  and  Grisham,  who 
lived  twenty  miles  from  the  plaintiff,  was  entitled  to  as  much  con- 
sideration as  that  of  any  other  witnesses.  Their  acquaintance 
was  a  long  one,  and,  in  some  respects,  an  intimate  one.  Both  of 
them  were  very  intelligent  men,  and  both  of  them  had  been  much 
before  the  public,  and  had,  therefore,  pretty  good  opportunities  to 
know  the  plaintiff. 

I  said  to  the  jury,  m  conclusion,  if  there  was  no  probable  cause 
for  the  charge,  and  yet  the  plaintiff's  character  was  so  bad,  that  it 
could  not  be  much  injured  by  such  a  charge,  then,  that  the  plain- 
tiff ought  not  to  recover  damages,  beyond  those  which  he  had  ac- 
tually sustained.  This  was  (I  should  think)  instruction  in  favor 
of,  and  not  against  the  defendant,  and  ought  not  to  be  a  ground  of 
exception  on  his  part* 

As  to  the  ground  in  arrest  of  judgment,  I  know  nothing.  The 
record  was  not  brought  to  my  view,  either  on  the  trial  or  since." 

The  jury  found  for  the  plaintiff,  8250  damages. 

The  defendant  appealed,  and  now  moved  in  arrest  of  judgment, 
because  the  plaintiff  failed  to  allege  in  his  declaration  the  man- 
ner in  which  the  plaintiff  was  discharged,  in  the  prosecution  for 
perjury  upon  which  this  action  is  predicated,  and  for  a  new  trial, 
on  the  following  grounds : 

1.  Because  the  judge  refused  to  allow  the  defendant  to  examine 
some  of  his  most  material  witnesses,  for  the  reason  that  one  of 
his  counsel  said  (inadvertently)  that  he  had  closed  the  evidence, 
which  counsel  was  unacquainted  with  the  relative  importance  of 
the  witnesses,  and  had  nothing  to  do  with  the  preparation  of  the 
case,  as  had  the  other  counsel  of  defendant,  who  immediately  sta- 
ted a  wish  to  examine  other  witnesses,  and  was  refused. 

2.  Because  the  judge  charged  that  there  was  nothing  like  a  direct 
issue  upon  the  price  of  a  certain  amount  of  beef,  which  the  plain- 
tiff swore,  in  the  trial  before  the  magistrate,  upon  which  the  indict- 
ment was  founded,  to  be  less  than  the  price  stipulated  by  agree- 
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ment  between  bim  and  the  defendant ;  and  because  the  judge 
charged  that  there  was  no  false  swearing  on  this  point,  and  noth- 
ing showing  probable  cause. 

3.  Because  the  judge  erred  in  saying  to  the  jury  that  they  ought 
to  find  some  amount  for  the  plaintiff,  (to  wit)  enough  to  pay  his 
reasonable  expenses. 

4.  Because  the  judge  erred  in  refusing  the  defendant  the  liberty 
of  correcting  a  very  material  error  in  his  notes  of  evidence,  read 
to  the  jury,  when  the  witness  was  in  court 

5.  Because  the  judge  directed  the  jury  to  attach  as  much  im- 
portance to  the  evidence  of  two  witnesses  on  character,  who  lived 
twenty  miles  distant  from  plaintiff's  residence,  as  to  the  evidence 
of  equally  respectable  men,  who  lived  in  his  immediate  neighbor- 
hood. 

6.  Because  the  jury  found  contrary  to  evidence. 

CiTBiA,  per  CNball,  J.  The  grounds  for  new  trial  require  no 
comment.  The  ground  in  arrest  of  judgment  will  be  briefly  con- 
sidered. The  declaration  sets  out,  that  the  defendant  falsely,  ma- 
liciously, and  without  any  reasonable  or  probable  cause,  made  the 
information,  charging  the  plaintiff  with  the  conimission  of  perjury: 
the  issuing  of  the  warrant,  the  arrest,  imprisonment  and  enlarge- 
ment of  the  plaintiff,  on  his  recognizance  to  appear  at  the  next 
Court  of  Sessions  for  Pickens  district,  to  answer  to  the  said  charge, 
and  then  states,  that  on  the  9th  of  October,  1837,  **  the  defendant 
not  having  any  proof  whereby  to  sustain  the  said  charge  made  by 
him  against  the  said  plaintiff,  the  prosecution  for  the  supposed 
offence  aforesaid,  failed,  and  the  said  plaintiff  was  fully  and  freely 
discharged  by  the  said  court,  and  then,  as  now,  the  said  prosecu- 
tion for  the  said  supposed  oflence  aforesaid,  was,  and  is,  wholly  at 
an  end."  The  question  here,  is  not,  whether  this  declaration  is 
as  technically  prepared  as  it  might  have  been,  but  whether  to  enti- 
tle the  plaintiff,  on  this  verdict,  to  judgment,  it  was  necessary  to 
state  in  the  declaration  the  manner  in  which  he  was  discharged 
from  the  prosecution  ?  In  cases  of  this  kind,  it  is,  in  general,  ad- 
visable to  set  out  all  the  proceedings  had  in  the  prosecution ;  but. 
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because  this  is  more  lawyer-like,  and  is  above  exception,  it  does 
not  follow,  that,  in  some  cases,  a  general  description  may  not  suf- 
fice. In  this  case,  the  manner  of  the  defendant's  dicharge  is  suffi- 
ciently set  out :  he  was  discharged  by  the  order  of  the  court :  this 
is  described  by  the  words, ''  the  said  plaintiff  was  fully  and  freely 
discharged  by  the  said  court"  So  that,  confining  ourselves  to  this 
ground,  we  should  have  to  conclude  that,  upon  it,  there  was  no 
doubt  But  I  suppose  the  defendant  intended  to  contend  that,  the 
cause  of  action  stated  in  the  declaration,  was  not  sufficient  to  enti- 
tle the  plaintiff  to  recover.  In  this,  however,  he  is  mistaken.  The 
plaintiff  has  stated,  that  a  prosecution,  without  any  reasonable  or 
probable  cause,  was  maliciously  set  on  foot  against  him,  by  the  de- 
fendant, which  failed,  for  the  want  of  proof;  and  that  he  was  there- 
from discharged,  and  that  it  was  at  an  end.  This  statement  un- 
questionably makes  out  a  legal  cause  of  action.  It  is,  according 
to  every  definition,  the  description  of  a  malicious  prosecution.  In 
2  Sel.  1060,  it  is  said, ''  the  declaration  must  state  all  the  material 
circumstances  attending  the  malicious  prosecution ;  and  how  it 
was  disposed  of."  This  is  done  on  the  present  occasion,  in  stating, 
Ist,  the  information ;  2d,  the  warrant ;  3d,  the  arrest  and  imprison- 
ment ;  4th,  the  recognizance  to  appear  and  answer ;  5th,  the  dis- 
charge by  the  court,  and  the  consequent  ending  of  the  prosecu- 
tion. The  only  circumstance  omitted  is,  that  the  bill  of  indict- 
ment went  to  the  grand  jury,  and  that  they  ignored  it  But  this 
is  immaterial ;  for,  legally  speaking,  until  the  grand  jury  find  the 
indictment,  it  is  as  if  none  had  existed.  The  fact,,  in  this  respect, 
IS  sufficiently  stated,  by  setting  out  that  *'  the  defendant  not  having 
any  proof  whereby  to  sustain  the  said  indictment,  &c. ; "  for  the 
"  no  bill,"  by  the  grand  jury,  is  in  fact,  saying  there  is  no  proof  to 
sustain  the  charge. 

The  motions  in  arrest  of  judgment,  and  for  a  new  trial,  are  dis- 
missed. 

Evans,  Earle,  and  Butler,  Justices,  concurred. 

Thompson  ^  Townes,  for  the  motion. 
B.  F.  Perry 9  contra. 
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William  Hall  v.  The  Adm'rs.  of  John  Howard. 

John  Howard,  the  defendant's  intestate,  shortly  beifore  his  death,  with  a 
view  to  a  partial  disposition  of  his  effects  and  making  some  provision  for 
the  plaintiff^  who  had  married  his  natural  daughter,  executed  and  deliv- 
ered to  the  plaintiff*  the  following  note :  "At  my  death,  I  promise  to  pay, 
or  cause  my  administrators  or  executors  to  pay,  to  William  Hall,  or  to 
his  heirs,  the  sum  of  five  hundred  dollars,  for  value  received ;  witness  my 
hand  and  seal,  this  12th  January,  1837.  "  The  note  was  signed  in  the 
presence  of  two  witnesses,  who  subscribed  their  names  as  witnesses  to 
the  note.  Held,  that  as  a  promissory  note  it  was  without  consideration, 
a  mere  naked  revocable  promise,  and  void. 

The  delivery  of  a  note  by  a  party  in  his  last  illness,  by  which  the  maker  **9l 
his  death  promises  to  pay,  or  cause  his  executors  or  administrators  to  pay, 
a  certain  sum  of  money,  to  the  payee  or  his  heirs,"  creates  no  obligation 
on  the  part  of  the  maker,  or  his  representatives,  after  his  death,  and  can- 
not be  supported  or  enforced  as  a  donatio  causa  mortis^  of  the  money  men- 
tioned in  the  note. 

To  constitute  a  valid  gift  either  inter  vivos,  or  causa  mortis,  the  donee  must 
have  an  immediate  right  to  the  dominion  of  the  chaltd  given;  in  the  latter 
case  defeasible  on  the  recovery  of  the  donor. 

Quere. — Under  the  spirit  of  the  law  of  this  State,  which  requires  three 
witnesses  to  a  will  of  personal,  as  well  as  of  real  property,  how  far  are 
donations  causa  mortis,  to  be  countenanced  by  our  courts  ? 

Before  RICHARDSON,  /.,  at  Lexington,  Spring  Term,  1839. 

The  following  is  the  report  of  this  case,  by  his  honor  the  presi- 
ding judge :  *'  This  was  an  action  on  a  note  of  hand  for  9500 
in  the  following  words,  to  wit: 

"At  my  death  I  promise  to  pay,  or  cause  my  administrators  or 
executors  to  pay,  to  William  Hall,  or  to  his  heirs,  the  sum  of  five 
hundred  dollars,  for  value  received.  Witness  my  hand  and  seal, 
this  12th  of  January,  1837 : 

his 

Test :  Michael  Livingston.  John  k  Howard. 

Israel  Gauntt,  Jr.*  mark. 
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Michael  Livingston  stated,  that  William  Hall,  the  payee,  came 
for  him  to  draw  the  will  of  John  Howard.     Howard  was  ill,  hav- 
ing been  badly  burnt    It  appeared  to  be  disagreeable  to  his  family 
that  his  will  should  be  made.     Howard  then  asked  what  the  wit- 
nesses thought  of  his  signing  notes,  instead  of  a  will.    Witness  re- 
plied, notes  would  do  as  well :    He  drew  the  note  in  question,  and 
another  for  the  same  amount  to  a  child.    Howard  then  signed  both 
notes,  by  his  mark,  because  his  hand  was  disabled:    Livingston 
and  Gauntt  put  their  names  as  witnesses :    He  saw  no  delivery  of 
the  note :    It  lay  on  the  table,  and  Livingston  went  away.    How- 
ard lived  a  week  after,  and  never  got  well.    The  witness  supposed 
he  meant  a  gift  of  the  notes.    Mrs.  Hall  was  his  natural  daughter. 
Howard  had  a  wife  and  a  child  or  two.     Mr.  Fort  proved  that  the 
personal  estate  of  Howard  amounted  to  84804,  and  Mr.  Addison 
stated  that  his  real  estate  (over  and  above  his  widow's  share)  sold 
for  81100.     The  question  submitted  was,  whether  the  note  could 
be  recovered  as  a  donatio  causa  mortis  ?     I  charged  the  jury,  that 
although  the  note  was  given  without  any  pecuniary  consideration, 
yet  being  made  and  given  in  the  last  illness  of  Howard,  in  contem- 
plation of  death,  it  was  competent  for  the  payee  to  recover. — (See 
the  case  of  Wright  v.  Wright,  1  Cow.  393 ;  1  P.  Wms.  441 ;  Bayl. 
348 ;  Grimke's  ex'ors.  79.)     I  thought  the  law  well  and  fully  ad- 
judged, for  such  a  case,  provided  there  had  been  in  point  of  fact,  a 
gift  and  actual  delivery  of  the  note  to  the  payee.    That  the  deliv- 
ery was  the  essential  fact  in  all  gifts,  and  made  them  valid  and  ef- 
fectual ;  of  this  fact  the  jury  must  be  iSrst  satisfied,  before  they 
could  give  the  payee  a  verdict.     I  observed,  that  the  only  evidence 
of  a  delivery  in  this  case,  was  the  actual  possession  of  the  note  by 
Hall ;  that  such  possession  of  a  note  was,  in  ordinary  business 
transactions,  sufficient  proof  of  a  delivery.     But  I  questioned  much 
whether  it  was  sufficient  evidence  of  the  delivery  in  such  a  case 
of  mere  gift.    But  the  jury  were  to  decide  upon  the  evidence :  and 
to  find  accordingly.     The  note  was  binding  on  the  administrators 
if  there  had  been  a  firee  gift,  in  contemplation  of  death,  perfected 
by  actual  delivery ;  but  not  otherwise.    The  jury  returned  a  ver- 
dict for  the  amount  of  the  note." 
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The  defendants  appealed  upon  the  following  grounds: 

1.  Because  his  honor  the  presiding  judge,  erred  in  charging  the 
jury,  that  the  note  on  which  the  action  was  brought,  although  with- 
out consideration,  was  a  good  note,  it  being  given  in  the  maker's 
last  illness. 

2.  Because  his  honor  erred  in  charging  the  jury  that  the  produc- 
tion of  the  note  in  court,  might  be  sufficient  evidence  of  delivery, 
although  no  evidence  had  been  given  of  its  delivery. 

3.  Because  the  jury  found  for  the  plaintifi)  although  there  was 
no  evidence  of  deliverv. 

4.  Because  the  verdict  of  the  jury  was  contrary  to  law  and 
evidence. 

Curia,  per  Butler,  J.  Although  the  evidence  is  not  satisfac- 
tory on  the  point,  we  must  assume  from  the  finding  of  the  jury, 
properly  instructed,  that  the  note  on  which  this  action  is  brought, 
wa4  duly  delivered  to  the  plaintiff  by  the  intestate,  in  his  life  time ; 
which  does  not,  however,  preclude  the  main  question,  whether  it 
imposes  any  obligation  on  the  defendants  to  pay  it  The  note  con* 
tains  no  condition,  that  the  alleged  gift  of  it,  was  defeasible  on  the 
recovery  of  the  donor.  It  is  absolute  in  its  terms,  and  but  for  the 
evidence,  which  explained  the  circumstances  under  which  it  was 
given,  it  would  be  regarded  as  any  other  note  for  the  payment  of 
money.  It  appeared  however,  very  clearly,  that  the  intestate  en- 
tered into  a  voluntary  obligation,  that  his  administrators,^  after  his 
death,  should  pay  plaintiff  9500.  It  was  a  bona  fide  attempt  to 
give  the  plaintiff  that  much  money,  without  making  a  will.  And 
these  questions  arise-^is  it  valid  as  a  promissory  note,  for  good 
consideration  ?  or  as  a  gift  of  so  much  money  causa  mortis?  Re- 
garding it  in  the  first  point  of  view,  the  authorities  are  entirely  sat- 
isfactory that  it  cannot  be  sustained  as  a  good  note.  It  is  without 
valid  consideration:  a  naked  revocable  promise.  In  the  case  of 
Pearson  v.  Pearson,  7  Johns.  R.  26,  it  was  held  that  a  parol  pro- 
mise to  pay  money,  as  a  gift,  was  no  more  aground  of  action,  than 
a  promise  to  deliver  a  chattel  as  a  gift.  Upon  the  authority  of  this 
case,  the  case  of  Fink  v.  Cox,  18  J.,  145,  was  decided.    The  last 
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case  was  di&rent  from  the  first,  in  this,  that  it  was  brought  on  a 
voluntary  note,  payable  by  the  intestate  of  defendant,  to  his  son^ 
sixty  days  after  date.  It  was  negotiable,  being  payable  to  order, 
and  therefore  transferable  by  the  son.  It  was  strongly  contended 
that  the  son,  the  plaintifi)  had  a  vested  right  in  the  note,  as  he  could 
have  transferred  it,  and  thus  have  made  it  good — and  that  it  was 
supported  by  the  consideration  of  blood.  Yet  the  court  said  that 
there  was  no  case  where  a  personal  action  had  been  founded  on  an 
executory  contract,  where  a  consideration  was  necessary,  in  which 
the  consideration  of  blood,  and  natural  love  and  afiection,  had  been 
held  sufficient.  The  case  which  we  have  under  consideration,  is 
in  no  wise  distinguishable  from  the  above,  except  that  the  obliga'* 
tion  is  not  negotiable,  and  was  to  be  paid  after  the  death  of  the  pro- 
missor.  It  is  executory  and  without  consideration — and  what  is 
more,  the  payee  could  not  have  realized  any  benefit  from  it  at  the 
time  of  its  execution,  by  transferring  it  toanother — ^which  restricts 
and  controls  the  paper  so  far  as  to  leave  it  entirely  at  the  option 
of  the  maker,  or  his  representatives,  to  pay  it  or  not.  In  other 
words,  it  never  could  have  been  enforcible  against  them,  by  a  third 
person.  As  a  promise  then,  absolutely  made,  inter  vivos,  it  was 
utterly  void. 

Can  it  be  placed  on  a  better  footing,  by  considering  it  a  donatio 
causa  mortis?  On  the  contrary,  I  think  this  view  of  it  would  put 
it  in  a  worse  situation.  Courts  have  been  jealously  distrustful  of 
such  gifts.  They  are  too  frequently  extorted  by  fraud,  from  the 
infirmities  of  dying  men ;  or  after  their  death,  sustained  by  combi- 
nation and  peijury.  They  have  been  sometimes  established,  upon 
full  proof,  in  derogation  of  a  valid  will.  Our  law  is  different  from 
that  of  England  and  other  States  of  the  Union,  so  far  as  I  am  in- 
formed,  as  it  requires  three  witnesses  to  a  will  of  personal  proper- 
ty. Its  provisions  are  founded  on  the  presumption,  that  the  facility 
of  a  sick  bed  may  be  taken  advantage  of.  In  Consulting  the  spirit 
of  the  law,  we  are  well  warranted  in  discountenancing  all  dona- 
tions causa  mortis,  I  do  not  undertake  to  say  that  such  gifts  may 
not  be  made,  provided  the  thing  intended  to  be  given  is  capable  of 
delivery,  and  has  been  delivered  either  by  actual  tradition  or  by 
Vol.  L— 40 
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written  title.  To  constitute  a  valid  gift,  either  inter  vivos  or  causa 
mortis,  the  donee  must  have  an  immediate  right  to  the  dominion  of 
the  chattel ;  in  the  latter  case  defeasible,  on  the  recovery  of  the  do- 
nor. Where  the  corpus  of  the  thing  is  put  in  his  possession  by 
delivery,  his  dominion  is  complete,  and  his  title  is  as  good  against 
the  donor  as  any  one  else.  The  same  conclusion  follov^s  where 
the  thing  is  not  present,  but  a  deed  for  it  is  delivered  to  the  donee. 
The  deed  gives  him  a  right  to  take  under  his  dominion  the  thing 
described.  The  donor  cannot  dispute  his  right.  Where  the  chat- 
tel is  a  slave,  a  horse,  or  a  cow,  there  can  be  little  difficulty.  I 
have  no  doubt  that  money  may  also  be  the  subject  of  such  gift :  as 
when  it  is  in  a  box,  or  bag,  and  has  specific  identity.  I  think  this 
may  be  regarded  as  a  tolerable  test.  In  all  cases  where  the  donee 
could  assert  and  successfully  maintain  his  title,  in  an  action  of  tro- 
ver to  the  thing  given,  the  gift  would  be  good  in  law.  Apply  this 
test  to  the  case  under  consideration :  Could  the  plaintiff  have 
maintained  his  action  of  trover  for  the  money  intended  to  have  been 
secured  by  the  note.  It  is  more  than  probable  that  at  the  time  the 
note  was  signed,  the  intestate  had  not  so  much  money  in  his  house. 
The  money  was  probably  to  be  raised  by  the  sale  of  his  estate 
after  his  death.  How  then  could  the  plaintiff  have  had  a  dominion, 
or  a  right  of  dominion,  over  any  money. — A  promise  to  deliver  a 
thing,  is  inconsistent  with  the  delivery  of  the  thing  itself,  or  its  ti- 
tle, which  in  eflfect  is  the  same.  I  cannot  perceive  myself  how  this 
case,  in  principle,  can  be  distinguished  from  those  of  Pearson  v. 
Pearson,  and  Fink  v.  Cox.  When  resolved  into  its  true  character, 
it  is  a  naked  promise,  either  to  pay  or  deliver  money,  after  the 
death  of  the  intestate ;  having  some  of  the  ingredients,  but  want- 
ing the  validity  of  a  testamentary  paper.  It  was  on  the  part  of 
the  intestate,  a  bona  fide,  but  impotent  attempt  to  make  a  will,  and 
can  confer  no  right.  The  case  of  Wright  v.  Wright,  1  Cow.  590, 
has  been  mainly  relied  on  to  sustain  this  action.  That  case  is  cer- 
tainly in  point,  but  it  seems  to  me  not  to  be  founded  in  principle, 
and  has  no  authority  to  sustain  it.  It  stands  alone  on  the  authority 
of  the  judges  who  pronounced  the  judgment.  It  is  so  much  op- 
posed to  the  general  principles  of  law  and  to  the  tenor  and  spirit 
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of  our  law  especially,  that  it  cannot  receive  the  sanction  of  this 
court.  Whether  a  chose  in  action  may  be  the  subject  of  a  valid 
gift,  where  the  demand  is  due  to  the  alleged  donor  from  a  third 
person,  is  a  question  which  is  not  fairly  involved  in  this  case. — 
The  doctrine  on  the  subject  is  fully  and  ably  discussed  by  Lord 
Hardwicke,  in  the  case  of  Ward  v.  Turner,  2  Ves,  Sen.  431 ;  and  by 
Lord  Loughborough,  in  the  case  of  Tate  v.  Hilbert,  2  Ves.  Jr.  111. 
In  the  first  case  it  was  held,  that  to  make  a  good  gift  causa  mortis^ 
there  must  be  an  actual  delivery  of  the  specific  thing ;  in  the  other, 
this  general  doctrine  was  qualified,  by  holding  that  a  deed  in  wri- 
ting would  be  equivalent  to  a  delivery,  and  would  confer  a  title. 
From  both  cases,  I  think  it  may  be  well  inferred,  that  if  the  thing 
given  be  a  chose  in  action,  the  law  requires  an  assignment,  or  some 
equivalent  instrument,  and  the  transfer  must  be  actually  executed 
before  the  donee  could  take.  The  general  doctrine  on  this  sub- 
ject cannot  afiect  the  case  before  the  court,  further  than  to  show 
that  where  the  donor  has  secured  any  control  in  himself,  or  has 
omitted  to  give,  by  valid  transfer,  the  entire  dominion  to  another, 
the  law  will  not  support  the  transfer  as  a  gift  either  iTiter  vivos,  or 
causa  mortis. 

From  the  views  which  I  have  taken,  the  defendant  must  have 
a  new  trial,  which  in  effect  will  authorize  the  succeeding  judge  to 

■ 

grant  a  nonsuit. 
RicHA&DsoN,  O'Neall,  Evans,  and  Earle,  Justices,  concurred. 


Boozer  ^  Fair,  for  the  motion. 
Gregg  ^  Caldwell,  contra. 
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Richard  Smith  v.  Benjakin  Mttcheix. 

Action  of  auumpsit.  Plea  statute  of  limitations.  Replication  that  defen- 
dant was  oat  of  the  State  at  the  time  the  cause  of  action  accrued  against 
him,  and  that  the  suit  was  brought  within  two  years  after  the  defendant's 
return  to  the  State.  The  judge  below  nonsuited  the  plaintiff  on  Uie 
ground,  that  his  cause  of  action  was  barred  by  the  statute,  there  being 
no  saving  in  the  statute  as  to  absent  defendants.  Nonsuit  set  aside  and 
new  trial  granted.  (The  judges  all  concurring  in  granting  a  new  trial, 
but  delivering  separate  opinions.) 

Although  our  act  of  limitations  of  1712,  (P.  L.  102,)  requires  all  actions  of 
account,  upon  the  case,  &c.,  to  be  brought  ^  within  four  years  next  after 
the  cause  of  such  actions,  or  suits,  and  not  after ;  and  contains  in  itself  no 
express  saving,  or  exception,  as  to  causes  against  persons  out  of  the  State, 
at  the  time  such  c&uses  of  action  may  accrue  against  them ;  yet  upon 
the  construction  of  the  whole  act.  Held  that  when  such  a  cause  of  action 
accrues  to  a  plaintiff  resident  in  this  State,  against  a  party  residing  out  of 
the  State  at  the  time,  the  statute  does  not  begin  to  run  until  his  return 
within  the  jurisdiction  of  the  courts  of  this  State.  (Per  Richabdson,  Ji, 
in  delivering  the  opinion  of  the  court. — Butles,  J.,  concurring.) 

By  the  stat  4  Ann,  Ch.  16.  s.  19,  (P.  L.  96,)  it  is  enacted,  "  That  if  any 
persons  against  whom  there  is,  or  shall  be,  any  such  suit  or  cause  of  ac- 
tion, &c.,  (action  ofaccountf  or  upon  the  ease,  4^.,)  he  or  she  shall  be  at 
the  time  of  any  such  cause  of  suit,  &C.,  given  or  accrued,  &c.,  beyond  the 
seas,  that  then  such  person  or  persons,  who  is  or  shall  be  entitled  to  any 
such  suit  or  action,  shall  be  at  liberty  to  bring  the  said  actions  against 
such  person  or  persons,  after  their  return  from  beyond  the  seas,  within 
such  times  as  are  respectively  limited  for  the  bringing  of  the  said  actions 
before,  by  this  act,  and  by  the  said  other  act,  made  in  the  twenty-first 
year  of  the  reign  of  James  the  first."  The  statute  of  Anne  was  enacted 
in  1705,  and  was  made  of  force  contemporaneously  with  the  passage  of 
our  act  of  limitations  of  1712,  which  last  act  was  copied  from  and  substi- 
tuted, with  alterations,  for  that  of  the  twenty-first  year  of  James  the  first. 
Held,  that  although  the  saving  as  to  parties  beyond  seas,  in  the  statute  of 
Ann,  is  referable  in  terms,  only  to  that  statute  and  the  statute  of  the  twen- 
ty-first year  of  James  the  first ;  yet  by  a  fair  and  liberal  construction,  it 
may  be  considered  as  applicable  to  the  act  of  limitations  of  1712.  (Per 
Richardson,  J.,  in  dehvering  the  opinion  of  the  court — Butleb,  J.,  con- 
curring. 

Our  statute  of  limitations  was  passed  on  the  twelfth  day  of  December,  1712, 
and  the  act  for  dachuring  of  force  certain  English  statutes,  was  passed  on 
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the  iame  day.  Among  the  statutes  declared  of  force,  is  the  statute  4  Anne, 
c  10^ — By  the  nineteenth  section  of  that  statute,  it  is  declared  in  sub- 
stance,  that  if  the  defendant,  when  the  cause  of  action  accrued,  be  beyond 
seas,  he  may  be  sued  after  his  return,  within  the  time  fixed  by  the  statute 
of  the  twenty-first  year  of  James  I.,  which  is  six  years.  The  statute  of 
James  is  not  of  force,  and  the  time  allowed  for  bringing  actions  of  assump- 
sit by  our  act,  is  only /our  years.  In  every  other  respect,  there  is  no  re- 
pugnancy between  our  act  of  1712,  and  the  nineteenth  section  of  the  stat- 
ute of  the  fourth  year  of  Anne,  c.  16.  As  they  were  both  declared  to  be 
the  law  of  this  State  on  the  same  day,  they  must  be  regarded  as  parts  of 
one  system,  and  construed  together,  so  £ur  as  they  are  consistent.  The 
action  in  this  case  was  brought  within  two  years  after  the  defendant's  re- 
turn to  the  State,  and  the  question  whether  he  is  allowed  four  or  six  years, 
does  not  arise.  (Per  Evans,  J. — ^Eable  and  O'Neall,  Js.,  concurr- 
ing.) 

Before  CTNEALL,  /.,  at  Sumter,  Fall  Term,  1837. 

The  report  of  his  honor  the  presiding  judge,  is  as  follows : 
**  This  was  an  action  of  assumpsit  to  recover  money  paid  by  the 
plaintiff,  as  the  bail  of  the  defendant    The  money  had  been  paid 
nearly  twenty  years  before  action  brought.    The  defendant  before 
the  payment  was  made,  went  out  of  the  State,  and  continued  to  re- 
side without  it  until  within  about  two  years  before  action  brought. 
The  statute  of  limitations  was  pleaded.    I  thought  that  it  constitu- 
ted a  bar  to  the  plaintifPs  recovery.    There  is  no  saving  in  our 
act  of  limitations,  where  the  defendant  is  out  of  the  State.    The 
bar  is  complete  in  four  years  next  after  the  cause  of  action  given 
or  accrued.    In  the  case  of  Coe,  adm'r.  of  Turpin,  vi  Vanlew  & 
Higgins,  the  defendants  were  sued  on  a  bond.    Immediately  after 
giving  it,  and  before  due,  they  left  the  State  of  Maryland,  where  it 
was  executed,  and  came  to  South-Carolina,  and  resided  here  until 
sued.    A  period  of  more  than  twenty  years  intervened,  and  the 
court  held,  against  two  successive  verdicts  for  the  plaintifi^  that  the 
debt  was  in  law  to  be  regarded  as  paid,  from  lapse  of  time.    On 
stating  my  views  to  the  plaintiff's  counsel,  they  submitted  to  a  non- 
suit, with  leave  to  move  to  set  it  aside.** 

The  plaintiff  now  moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  upon  the  ground,  that  the  defendant  having  been  out  of  the 
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State  when  the  cause  of  action  accrued,  and  having  so  continued 
until  within  two  years  before  action  brought,  the  statute  of 
limitations  constitutes  no  bar. 

Curia,  per  Richardson,  J.  This  was  an  action  on  a  count  for 
money  paid  by  the  plaintiff,  Smith,  for  the  defendant,  Mitchell,  as 
bail.  The  question  arising  in  the  case  is,  whether  the  debtor  by 
going  from  the  State  before  the  money  was  so  paid  on  his  account, 
and  by  staying  out  of  the  jurisdiction  for  four  years  thereafter,  can 
thus  elude  the  action,  and  afterwards  plead  such  lapse  of  time  in 
bar  of  his  creditor's  final  recovery  of  the  debt  ?  Our  act  of  limi- 
tations of  1712,  (P.  L.  102,  sec.  6,)  requires  actions  of  account,  on 
the  case,  &c.,  to  be  brought,  in  the  language  of  the  act,  "  within 
four  years  next  after  the  cause  of  such  actions,  or  suits,  and  not 
after."  This  limitation  is  without  any  reservation,  saving,  or  ex- 
ception, expressed  in  the  act,  where  the  debtor  is  out  of  the  State, 
at  the  time  the  cause  of  action  first  accrued.  Nor  is  there,  in 
terms,  any  extension  of  the  time,  when  the  debtor  dies  before 
or  after  the  cause  of  action,  nor  where  he  promises  to  pay  a  former 
debt.  In  such  cases,  the  limitation  has  been  postponed  by  judicial 
decision,  not  upon  the  expressed  reservations  of  the  act,  but  by  the 
construction  and  intendment  of  the  whole  law  of  limitations.  In 
the  instance  before  us,  the  debtor  by  absenting  himself,  pat  it  out 
of  the  power  of  his  creditor  to  sue,  until  within  two  years  before 
the  action  was  brought.  At  no  time  before  Mitchell's  return  could 
Smith  have  sued  him  in  this  State :  because  no  writ  could  have 
been  served  upon  his  person.  Did  then  the  four  years,  necessary 
to  form  the  bar,  begin  to  run  from  the  time  the  money  was  paid, 
or  from  the  return  of  Mitchell  to  the  State,  so  as  to  be  practically 
sued  by  Smith  in  our  own  jurisdiction  ?  If  the  debtor  could  in  such 
way  elude  the  possibility  of  any  action  for  the  four  years  required, 
and  then  set  up  the  time  so  gained  by  himself  in  bar  of  the  action, 
frauds  might  be  easily  practised.  But  on  the  other  hand,  do  not 
the  terms  of  the  act,  "within  four  years  and  not  after,"  form  a  con- 
clusive bar  to  the  recovery,  notwithstanding?  There  is  difliculty 
in  reconciling  such  prohibitory  terms  to  just  principles,  and  the 
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means  of  preventing  the  fraudulent  circumvention  apprehended. 
Are  we,  then,  to  consider  the  negative  terms  of  the  act  as  forming 
a  technical  rule,  to  be  enforced  literally :  or  as  furnishing  a  rational 
rule  of  action,  which  requires  the  principles  essential  to  its  subject 
matter  to  be  carried  out  by  construction  ? 

1.  The  statute  of  limitations  is  a  great  remedial  enactment.  It 
alters  the  common  law  by  introducing  many  limitations  to  the  right 
of  action  in  named  cases.  The  object  of  the  act  is  to  secure  and 
quiet  men  in  their  estates  and  possessions ;  and  one  means  of  doing 
so,  is  by  obliging  creditors  to  demand  their  debts  within  a  reasona- 
ble time,  under  the  penalty  of  losing  the  right  of  action,  in  case  of 
their  neglect  to  sue  within  the  prescribed  time.  The  debt  is  not 
abolished — ^it  is  the  remedy  in  the  judicial  forum  that  is  denied,  by 
reason  of  the  creditor's  default.  But  shall  we  put  such  a  construc- 
tion as  to  make  the  act  derogate  from  our  principles,  and  require 
of  the  creditor  an  impossible  condition,  or  to  forfeit  his  right  of  ac- 
tion? The  act  allows  four  years,  within  which  the  creditor  may 
sue  at  his  own  discretion.  But  in  this  case.  Smith  could  not  have 
the  opportunity  of  sueing,  contemplated  by  the  act — the  neglect 
of  which  opportunity  is  the  cause  of  his  forfeiting  the  right  to  sue, 
and  is  of  course  the  material  cause  of  the  statutory  bar.  The  ac- 
tion was  eluded  by  Mitchell  during  the  entire  time  of  the  four  years 
allowed. — ^And  shall  we  divest  the  law  of  its  sense  and  justice,  by 
disregarding  the  very  condition,  (neglect,)  which  should  cause  the 
creditor  to  lose  his  remedy  ?  I  cannot  attach  such  force  and  im- 
portance to  the  mere  general  phraseology  of  the  act  It  is  not  a 
plain  instance  of  ^'ita  lex  scripta  est,"  which  if  plain,  should  be  im- 
perative. And  I  will  add,  that  this  is  as  strong  a  case,  as  that  of  a 
debtor  dying  before  the  cause  of  action  accrued:  which  by  fair 
construction  has  always  suspended  the  limitation,  (3  M'Cord.  455, 
4  M'Cord.  423,) — there  is  the  same  cause  for  suspending  it  in  this 
case  as  in  that — the  impossibility  of  sueing  is  the  same.  But  let  us 
consider  another  general  principle  for  the  construction  of  statutes. 

2.  When  the  statute  is  in  derogation  of  the  common  law,  with- 
out annulling  the  whole  principle,  wc  are  not  to  carry  the  act  be- 
yond its  strict  enactments  to  that  effect ;  and  the  general  principle 
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Still  stands,  as  modified  and  altered.    At  common  law  there  "was 
no  limitation  in  the  time  of  actions  (as  is  still  the  case,  in  debts 
under  seal,)  and  we  are  not  to  carry  the  limitations  prescribed, 
beyond  the  statutory  modifications.    We  must,  then,  construe  the 
literal  enactments  of  our  limitation  act,  so  as  to  preserve  the  prin- 
ciples and  reasons  of  the  common  law,  as  &r  as  they  are  left  unal- 
tered by  the  act  "  Within  four  years  next,  after  the  cause  of  such 
actions,"  must  mean  a  prescribed  time ;  in  the  course  of  which, 
the  creditor  might  have  sued  the  debtor,  as  at  common  law — ^that 
is,  within  our  own  jurisdiction.    The  whole  idea  must  be  pre- 
served, as  the  true  exponent  of  the  limitation,  and  is  the  essen- 
tial condition  of  the  bar,  if  we  respect  the  principle  just  laid  down ; 
and  the  additional  terms,  **  not  after,"  cannot  alter  this  construe* 
tion.    Now,  then,  although  the  debt  had  been  due  more  than  four 
years  before  the  action ;  yet  Smith  could  not  sue,  before  Mitchell 
came  within  the  reach  of  our  judicial  process,  and  when  such  cre- 
ditor is  without  default,  the  debtor  cannot  make  up  the  bar,  by  with- 
drawing his  person  from  the  forum;  before  which,  the  act  requires 
the  creditor  to  sue,  or  lose  his  right  of  action*    I  have  endeavored 
to  place  the  decision  of  the  case,  upon  the  proper  construction  cS 
the  limitation  act  of  1712;  because  I  think  that  act  ought  to  be 
considered  as  a  series  of  enactments,  predicated  upon  rational 
principles,  the  end  of  which  must  be  kept  in  view,  and  their 
justice  preserved ;  and  would,  whenever  the  terms  of  the  act 
admit  of  such  a  construction,  carry  out,  and  digest  its  principles, 
into  a  uniform  system.    But  I  may  well  add,  that  by  the  statute 
of  4  Anne,  c.  16,  sec.  19,  (P.  L.  96,)  it  is  enacted,  &c. :  "That  if 
any  person,  or  persons,  against  whom  there  is,  or  shall  be  any  such 
suit,  or  cause  of  action,  &c.,  "(action  of  account,  or  upon  the 
case,  &c.)  he  or  she  shall  be,  at  the  time  of  any  such  cause  of  suit, 
&c.  "  given,  or  accrued,  &c. ; "  "  beyond  the  seas,"  that  then 
such  person,  or  persons,  who  is,  or  shall  be,  entitled  to  any  such 
suit,  or  action,  shall  be  at  liberty  to  bring  the  said  actions  against 
such  person,  or  persons,  after  their  return  from  beyond  the  seas,  so 
as  they  take  the  same,  after  their  return  from  beyond  the  seas, 
within  such  times,  as  are  respectively  limited,  for  the  bringing  of 
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said  actions,  before  by  this  act,  and  by  the  said  other  act,  made  in 
the  twenty-first  year  of  the  reign  of  king  James  the  first.**    This 
statute  was  made  of  force  contemporaneously  with  our  act  of  1712, 
and  still  its  reservation,  it  is  true,  is  referable  in  terms  only,  to  the 
statute  of  the  4th  year  of  Anne,  and  to  that  of  the  twenty-first  year 
of  James  the  first    But  notwithstanding  this  restriction,  yet  by  a 
Uberal  construction,  it  may  embrace  the  case  before  the  court,  as 
a  law,  made  in  pari  materia  with  our  act  of  1713,  which  was  passed 
seven  years  after  that  of  the  4th  year  of  Anne,  and  which  was  co- 
pied froQQ  and  substituted  with  alterations,  for  that  of  the  twenty- 
first  year  of  James  the  first,  the  British  statute  of  limitations.    At 
all  events,  the  statute  of  Anne,  which  is  still  of  focce,  recognizes  the 
jnjnciple  upon  which  our  decision  turns. — And  I  can  perceive  no 
sufficient  reason  for  concluding  that  our  act  of  1712,  by  its  silence 
on  that  head,  meant  either  to  repeal  the  reservation  or  to  avoid  so 
essential  a  principle  of  justice.    This  would  seem  left  open  to  fair 
construction.     The  direct  expression  of  that  reservation  would 
seem  to  have  been  omitted,  because  it  was  assumed  as  a  principle 
that  belonged  to  the  subject  matter.    Without  such  assumption,  I 
know  not  bow  we  could  justify  the  adjudications  noticed  in  my  ar- 
gument   For  the  terms,  **  within  four  years  after  the  cause  of  ac- 
tion, or  suit,  and  not  after,"  apply  equally  to  all  our  adjudications 
where  the  debtor  has  acknowledged  the  debt  anew,  or  has  depart- 
ed this  life. — And  it  is  only  by  the  same  reasonable  interpretation 
that  we  postpone  the  limitation,  so  expressed,  in  all  such  cases. — 
And  I  cannot  but  suspect  that  the  supposed  difiierence  between 
such  adjudications  and  the  case  now  before  us,  may  be  found  mere- 
ly in  the  fact,  that  acts  of  limitations  have  generally  had  an  express 
provision,  (like  the  stat  of  Anne,)  for  this  last  case  and  not  for  the 
others — whereas  both  are  omitted  in  our  act  of  1712,  and  each 
class  of  cases  have  the  same  reason  for  their  support    In  the  first 
the  debtor  suspends  the  limitation  by  his  new  assumption  of  the 
debt ;  in  the  second  he  does  so  by  his  death ;  and  in  the  last  by 
absconding. 

Wherein  does  the  cause  for  suspension  in  the  last,  appear  less 
than  in  the  first  or  second  7    Not  in  the  wilfulness  of  the  abscond- 
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ing  debtor,  assuredly — nor  in  the  utter  inability  of  the  creditor  to 
bring  the  debtor  within  the  jurisdiction  of  the  State,  in  order  to  sue 
him.  They  are  all  equal  instances  of  just  construction.  The  sanie 
too  may  be  said  of  the  application  of  the  statute  to  suits  in  equity. 
Such  application  has  no  express  warrant  in  the  terms  of  the  act ; 
but  goes  upon  this  principle  of  fair  construction,  that  the  obvious 
intention  of  an  act,  is  as  good  as  its  letter.  The  whole  argument 
in  the  present  case  goes  upon  the  same  principle.  The  rule  then, 
as  indicated  by  such  adjudications,  and  by  the  statute  of  4  Anne,  as 
well  as  by  the  inherent  reasons  of  the  express  limitation,  is,  that 
where  the  creditor  could  by  no  legal  possibility,  bring  his  action  at 
any  time,  by  reason  of  the  absence  of  his  debtor,  the  time  of  limita- 
tion will  not  commence  to  run  until  a  legal  action  can  be  practical- 
ly brought  against  the  proper  debtor ;  or,  in  case  of  his  death, 
against  his  representative.  We  give  no  opinion  upon  the  question, 
whether  the  debt  of  Mitchell  may  not  be  presumed  to  have  been 
paid,  from  the  great  lapse  of  time — that  is  a  question  of  &ct,  not  of 
statutory  limitation :  and  may  still  arise  in  the  case ;  but  it  will  be 
one  for  the  consideration  of  the  jury,  upon  a  principle  of  the  com- 
mon law,  which  presumes  actual  payment,  or  satisfaction  from 
great  length  of  time. — And  upon  that  question,  the  case  of  Turpin 
and  Higgins  may,  very  possibly,  have  its  bearing. 
The  nonsuit  is  set  aside  and  a  new  trial  awarded. 

Butler,  J.,  concurred  with  RicHiiRDsoif,  J. 

Evans,  J.  Our  statute  of  limitations  was  passed  on  the  twelfth 
day  of  December,  1712,  and  the  act  for  declaring  of  force  certain 
English  statutes  was  passed  on  the  same  day.  Among  the  statutes 
declared  of  force  is  the  statute  4  Anne,  c.  16.  By  the  nineteenth 
section  of  that  statute,  it  is  declared  in  substance,  that  if  the  defen- 
dant when  the  cause  of  action  accrued,  be  beyond  seas,  he  may  be 
sued  after  his  return,  within  the  time  fixed  by  the  stat.  21  James  I., 
which  is  six  years.  The  statute  of  James  is  not  of  force,  and  the 
time  allowed  for  bringing  actions  of  assumpsit,  by  our  act,  is  only 
four  years.    In  every  other  respect,  there  is  no  repugnancy  be- 
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tweenouract  of  171 2,  and  the  nineteenth  section  stat  4  Anne,  c.  16. 
As  they  were  both  declared  to  be  the  law  of  this  State  on  the  same 
day,  they  must  be  regarded  as  parts  of  one  system  and  construed 
together,  so  far  as  they  are  consistent.  The  action  in  this  case 
was  brought  within  two  years  after  the  defendant's  return  to  the 
State,  and  the  question,  whether  he  is  allowed  four  or  six  years, 
does  not  arise.  For  these  reasons,  I  concur  in  granting  the  motion 
for  a  new  trial 

Earle,  J.,  concurred  with  Evans,  J. 

O'Nball,  J.  I  am  satisfied  with  the  view  presented  by  my 
brother  Evans,  and  therefore  concur  in  it. 

NoTX. — ^It  wiU  be  observed  that  the  opinion  of  the  court  in  the  case  of 
Smith  Y.  Mitchell,  is  represented  as  being  delivered  by  Mr.  Justice  Richakd- 
80N.  This  is  done  in  conformity  with  the  original  manuscript,  signed  by  all 
the  judges.  The  opinions  delivered  by  the  judges  seriatim^  though  differing 
in  some  respects,  as  &r  as  the  case  itself  is  concerned  lead  to  the  same  re- 
sult ;  and  to  that  extent  it  would  be  unimportant  to  notice  upon  what  precise 
points  a  majority  of  the  court  really  did  concur.  But  as  an  authority  in  fu- 
ture cases  which  may  arise  under  the  statute,  somewhat  differently  circum- 
stanced, it  is  perhaps  important  to  notice,  that  although  Richabdson,  J.,  is 
represented  as  delivering  the  opinion  of  the  court,  yet  that  in  fact,  as  lar  as 
the  opinion  delivered  by  him  differs  from  the  opinion  delivered  by  Mr.  Jus- 
tice Evans,  the  latter  must  be  considered  the  opinion  of  the  court ;  inasmuch 
as  Butler,  J.,  was  the  only  judge  who  concurred  entirely  with  Mr.  Justice 
RiGHAKDSoN,  in  his  construction  of  the  act :  while  O'Neall  and  Eable,  J., 
concurred  in  the  opinion  delivered  by  Mr.  Justice  Evaks.  It  will  be  seen, 
that  while  Richardson  and  Butler,  J.,  held  that  in  this  case  the  statute  of 
limitations  of  1712,  fairly  construed,  by  itself,  and  independently  of  the  statute 
of  Anne,  was  no  bar  to  the  plaintiff's  cause  of  action— Evans,  O'Neall 
and  Earle,  J.,  place  their  opinion  exclusively  upon  the  force  and  application 
of  the  statute  of  Anne  to  the  case  before  the  court 

In  relation  to  the  construction  of  the  statute  of  limitations  of  1712,  as  it 
affects  fersonaZ  actions^  it  may  perhaps  add  something  to  the  strength  of  the 
views  taken  of  that  act  in  the  opinion  delivered  by  Mr.  Justice  Richardson, 
to  advert  to  the  case  of  King  v.  Smith,  (ante.  p.  10,}  in  which  the  court  gave 
a  very  analogous  construction  of  the  same  act,  in  regard  to  the  action  of 
trespass  to  try  title.  The  clause  of  the  act  in  relation  to  actions  for  lands,  is 
as  imperative  that  the  action  shall  be  brought  within  five  years  after  the 
right  or  title  to  the  same  accrues,  (see  sec.  2.  P.  L.  101,)  as  that  an  action 


384  CASES  OF  APPEAL 


Smith  v.  MitchelL 


of  account,  or  on  the  casOt  &Cn  Bhall  be  brought  within  fwsr  year$  from  the 
accrual  of  the  cause  of  action — and  there  is  no  exception  or  qualification  id 
the  statute,  in  one  case,  more  than  the  other.    Yet  the  court  in  that  case  re- 
cognize as  the  settled  construction  of  the  act  in  regard  to  actions  of  trespaas 
for  land,  that  the  mere  non  claim  of  the  owners  or  the  omission  to  sue,  for  tbe 
time  limited  by  the  act,  creates  in  itself  no  bar  to  the  plaintiff's  recoTery^*- 
It  is  necessary  in  order  to  bar  the  plainti^  that  there  should  have  been  some 
one  in  possession  of  the  land,  who  might  have  been  sued.    The  bar  of  the 
statute  is  intended  to  be  interposed  only  upon  the  assumption  that  the  jdaiii* 
tiff  has  neglected  to  prosecute  his  claim  for  the  time  limited;  it  follows  there- 
fore, if  no  one  has  been  in  possession  of  the  land,  claiming  adversely,  there 
has  been  no  one  who  could  be  sued.    So  too  in  regard  to  personal  actions* 
although  the  statute,  in  express  terms,  provides  that  the  action  shall  be 
brought  within  four  years  from  the  accrual  of  the  cause  of  action,  and  nof 
after,  the  whole  theory  and  design  of  the  statute  goes  upon  the  assumptioa 
that  the  plaintiff  has  neglected  to  prosecute  his  action,  which  is  not  the  £ict 
where  the  debtor  at  the  time  the  right  accrues  is  out  of  the  State,  and  there- 
fore could  not  be  sued.    The  authorities  referred  to  below,  would  seem  fully 
to  sustain  this  construction  of  the  statute  of  limitations,  independently  of  the 
other  question  as  to  the  virtoal  adoption  into  the  act  of  1712,  of  the  nine- 
teenth section  of  the  statute  4  Anne.    "A  cause  of  action  cannot  be  said  to 
exist  unless  there  be  a  person  in  existence  capable  of  suing." — 5  B.  &  Ai, 
204.    It  would  certainly  seem  equally  essential  to  a  cause  of  action^  that 
there  should  be  some  one  capable  of  being  sued,  as  that  there  should  be  one 
capable  of  suing.-— And  so  it  has  been  held  in  the  foUowing  case :    *'  Where 
the  testator  resided  abroad  at  the  time  the  cause  of  action  accrued,  and  died 
abroadj  it  was  held  that  his  executors,  who  resided  in  England,  might  be 
sued  within  six  years  e^ier  taking  out  probate,**    Best.  C.  J.,  observed,  ^'al- 
though the  injury  of  which  the  plaintiffs  complain,  has  existed  more  than 
six  years,  they  had  no  cause  of  eKtion  until  there  was  some  person  within  the 
reahn  against  whom  the  action  could  be  brought     Cause  of  action  is  the 
right  to  prosecute  an  action  with  effect ;  no  one  has  a  comjiuie  cause  cf  odtoR 
tadU  there  is  somebody  he  can  sue^  ^.  4  Bing.  680. 

This  last  case  would  seem  to  have  been  decided  independently  altogether 
of  the  saving  as  to  non  resident  defendants,  in  the  statute  of  Anne.  For 
that  statute  only  provides,  that  persons  entitied  to  the  causes  of  action  by 
the.  statute  of  James,  ''shall  be  at  liberty,  if  the  person  against  whom  the 
cause  of  suit  exists,  were  at  the  time  of  such  cause  of  action  accrued,  ^c, 
beyond  the  seas,  to  bring  the  said  action  against  such  person  after  his  return 
from  beyond  the  seas ;  so  as  they  take  the  same  t^ter  his  return  fir>m  beyond 
seas,  within  the  time  limited,  &c."  Ab  the  party  in  the  last  case  cited  never 
did  returnf  this  provision  did  not  apply,  and  the  case  depended  upon  the  true 
meaning  and  construction  of  toords  in  the  English  statute  of  limitations  pre- 
cisely similar  to  ours.  Parties  are  a  necessary  incident  to  a  complete  eauM 
of  action,  in  reference  to  our  own  laws  and  the  jurisdiction  of  our  own  courtSi 
and  a  party  who,  with  reference  to  them,  may  be  sued^  is  equally  necenaiy 
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as  a  party  capable  of  sniiig.  The  result  of  this  coiifltruction»  applied  to  the 
particular  case  before  the  court,  is  that  the  plaintiff's  cause  of  action,  did 
not,  in  facU  accrue  against  Mitchell,  the  defendant,  (who  was  out  of  the 
State  at  the  time,)  upon  the  payment  of  the  money  by  the  plaintiff  on  his  ac- 
count, but  accrued  upon  his  return  to  the  State,  or  in  other  words  at  the 
moment  of  his  amenability  to  the  jurisdiction  of  our  law&  This  construction 
harmonizes  entirely  with  the  spirit  and  design  of  our  own  statute  of  limita- 
tions, and  with  the  general  principles  applicable  to  all  statutory  limitations 
of  the  rights  of  action.— (See  Chitty  on  Ciont.  627,  631.)  R. 


Jonathan  Johnson  v.  Leonard  Widbman. 

Deceit  committed  by  the  vendor  in  the  sale  of  property,  like  any  other 
fraud,  may  have  the  effbct  to  discharge  the  vendee  entirely  or  partially, 
from  the  payment  of  the  consideration  money.-^S.  P.  Adams  v.  Wylie, 
1  N.  4&  H'Cord  7a) 

But  damagee  arising  from  a  deceit  in  the  sale  of  pssperty  (e.  g,  Aoegros) 
cannot  be  set  up  by  way  of  discount  in  an  action  for  the  purchase  money, 
so  as  to  entitle  the  defendant  to  recover  damages  from  the  plaintiff 

It  has  been  decided  in  this  State,  that  torts  and  trespasses  are  not  the  sub- 
ject matter  of  discount  Mitchell  ▼.  Gibbes,  2  Bay  120.  In  that  case 
the  judges  said,  ^  the  discount  law  never  meant  that  torts,  trespasses,  or 
ysaecertained  damagee  should  be  set  off;  that  it  c<mtemplated  debts,  ^es ' 
and  demands  of  a  pecuniary  nature,  or  something  springing  out  of  a  con- 
tract, where  there  were  mutual  covenants  which  depended  one  upon  the 
other."  So  in  Lightner  v.  Martin,  2  M'Cord,  214,  Judge  Nott  said  ''a 
set  off  means  a  c&unter  demand  which  the  defendant  has  against  the 
plaintiff  and  although  our  set  off  law  is  very  comprehensive  in  its  tenus 
(embracing  any  cause,  matter  or  thing,)  yet  it  has  always  been  restricted 
in  its  construction  to  demands  arising  on  contract.  Damages  arising  froni 
■knder,  assault  and  battery,  deceit^  and  other  cases,  sounding  mere^  in 
damages  have  never  been  considered  the  subject  of  set  off."  A  deceit  is  a 
a  tort  arising,  it  is  true,  out  of  a  contract ;  but  the  damages  are  unascer- 
tained, and  are  to  be  measured  entirely  by  the  discretion  of  a  jury,  and 
therefore  can  not  be  set  up  as  a 
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Before  ffNEALL,  /.,  at  AbbeviUe,  FaU  Term,  1838. 

The  report  of  this  case,  by  his  honor  the  presiding  judge,  is  as 
follows : 

"  This  was  an  action  of  assumpsit  on  a  note  of  hand  for  9100, 
a  part  of  the  price  of  a  negro  man  named  Charles,  sold  by  the 
plaintiff  to  the  defendant    The  defence  was,  that  the  plaintiff  in 
the  sale,  wilfully  misrepresented  the  negro  to  be  honest,  sober,  huno- 
ble  and  not  given  to  be  a  runaway.    As  the  case  is  one  of  fact  mere- 
ly, and  as  the  defendant's  counsel  seem  to  suppose  that  the  verdict 
for  the  plaintiff  was  the  result  of  my  opinion,  and  not  the  judg- 
ment of  the  jury,  I  propose,  however  tedious  and  uninteresting 
it  may  be,  to  give  from  my  notes  the  whole  testimony,  so  that  (ff 
the  Court  of  Appeals  should  so  please)  the  defendant's  counsel 
may  at  least  have  the  benefit  of  a  fair  jury  trial  before  them,  who 
will  hardly  be  confounded  by  the  great  complication  of  the  case. 

The  note  was  admitted :  so  too  it  was  admitted,  that  it  was  given 
as  a  part  of  the  price  of  the  negro  Charles.  The  defendant  then 
called  his  testimony  as  follows :  Alex.  Cummins,  who  said  that  he 
lives  now  in  about  two  miles  of  the'defendant ;  in  1835,  he  lived 
with  the  defendant :  he  ploughed  hard  and  worked  generally  for 
him.  The  cross  roads  called  Trick  'em  is  about  two  miles  from 
the  defendant's.  He  was  at  the  defendant's  when  the  plaintiff 
came  with  Charles,  on  Thursday,  in  January  or  February,  1835. 
Old  Mr.  Evans  and  Mrs.  Lyon  were  also  present  The  plaintiff 
said  to  the  defendant,  he  had  come  to  sell  him  Charles ;  the  defen- 
dant asked  if  he  was  of  good  character ;  the  plaintiff  said  he  was. 
The  defendant  said  he  wanted  him  for  a  blacksmith  at  Trick  *€m 
where  there  were  spirits.  The  plaintiff  said  he  thought  Charles 
would  suit  him :  he  would  drink  a  dram  but  would  not  get  drunk. 
The  defendant  said  he  had  one  to  kill  himself  by  drinking  ;  ano- 
ther had  been  offered  to  hhn  for  $600 ;  but  his  owner  told  him  his 
character  was  not  good,  and  therefore  he  did  not  buy  him.  Two 
women  were  proposed  to  be  given  for  Charles :  no  trade  was 
made  that  night    The  next  day  the  parties  went  to  Trick  'em : 


FROM  THE  COURTS  OP  LAW.  397 

Cdumbia,  Maj,  1638. 

Charles  was  put  to  work  in  the  blacksmith's  shop,  and  made  a  pair 
of  horse  shoes.  The  defendant  then  showed  to  the  plaintiff  one 
of  the  negro  women  he  proposed  to  give  for  Charles :  she  had  a 
sore  leg,  which  he  showed  to  the  plaintiff.  The  plaintifi)  on  Fri* 
day  night,  went  home  with  the  defendant  On  Saturday  morn- 
ing, the  plaintiff,  with  Charles,  went  away.;  he  went  by  another 
place  belonging  to  the  defendant,  to  look  at  the  other  woman  ofier- 
ed  for  Charles.  The  defendant  said,  if  it  was  a  trade,  he  would 
come  down  (meaning  to  the  plaintiff's)  with  the  women.  The 
plaintiff,  in  the  course  of  the  conversation  about  Charles  said,  any 
ten  year  old  boy  could  manage  him.  The  plaintiff  said  he  knew 
the  negro  while  Wiley  Berry  owned  him.  The  defendant  asked 
why  Berry  sold  him  ?  The  plaintiff  said  it  was  on  account  of  his 
wife.  On  Sunday  the  defendant  left  home  with  the  women :  on 
Monday  he  returned  with  Charles.  Charles  would  get  drunk ; 
he  would  not  work ;  he  let  his  coal  kiln  burn  up ;  was  insolent ; 
he  was  very  often  drunk ;  he  saw  him  once  lying  behind  the  shop, 
and  at  another  time  in  the  woods.  He  (Charles)  stayed  with  the 
defendant  about  two  months  and  then  ran  away.  The  next  time 
he  saw  him  was  about  the  middle  of  the  week  of  October  court, 
in  jail  at  Abbeville :  he  was  taken  but  in  a  few  days  afterwards 
and  died  in  about  two  weeks.  The  defendant,  in  the  conversa- 
tion about  the  trade,  at  the  defendant's  house,  said  to  the  plaintifi^ 
he  knew  nothing  about  the  negro,  and  would  rely  on  him,  the 
plaintiff:  he  praised  him  for  a  good  smith,  of  good  character.  The 
defendant  asked  if  Charles  would  run  away ;  the  plaintiff  said  he 
never  knew  him  to  run  away. 

On  his  cross  examination,  this  witness  exhibited,  with  a  good 
deal  of  ignorance,  an  unwillingness  to  testify  to  any  thing  for  the 
plaintiff  He  said  he  was  thirty  years  old,  he  reckoned.  A  week 
before  Charles  ran  away  he  saw  him  lying  down  in  the  woods ;  he 
ran  away  the  last  of  Apjil  or  the  1st  of  May.  Some  time  before 
he  ran  away  he  lay  down  behind  the  shop.  He  heard  Charles,  on 
one  occasion,  curse  the  defendant  and  his  overseer.  Barker :  for 
this  ofience,  for  not  minding  his  work  and  for  saucing  other  peo- 
ple, he  was  whipped.    The  defendant  might  have  heard  Charles 
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when  he  cursed  him.  Barker  was  at  a  little  distaxice  from  Charlei^ 
he  might  have  heard  it  also.  At  the  last  court  he  said  Barker  was 
cursed  to  his  face:  the  reason  he  then  said  so  was,  that  he  did  not 
understand  the  question.  Trick  'em  belonged  to  the  defendanL 
He  said,  on  Thursday  night,  the  plaintiff  and  defendant,  when 
talking  about  Charles,  sat  in  the  haU  room^  he,  the  witness,  came 
in  about  dark ;  Charles  was  called  in,  so  that  the  defendant  might 
look  at  him ;  he  does  not  remember  the  conversation  between  the 
defendant  and  Charles ;  he,  however,  remembered  that  Charies 
said  he  had  belonged  to  Wiley  Berry :  he  told  the  defendant  if  he 
would  buy  his  wife,  he  would  live  with  him.  It  was  on  Friday, 
ndien  the  parties  were  at  the  shop  at  Trick 'em.  He  did  not 
remember  that  the  plaintiff  told  the  defendant  that  he  had  onoe 
seen  Charles  drunL  In  reply,  he  said  that  he  heard  both  the  de- 
fendant and  Barker  say  that  they  heard  Charles  when  he  cursed 
them. 

Wm.  Evans  was  examined  by  commission,  he  said  he  was  be- 
tween eighty  and  ninety  years  of  age.  He  was  at  the  defendant's 
when  the  plaintiff  brought  Charles.  The  plaintiff  said  Charles 
was  an  honest  negro :  he  would  trust  him  with  money.  The  de- 
fendant said  he  wished  to  buy  a  negro  of  an  honest,  sober  charao- 
ten  The  plaintiff  said  Charles  would  take  a  dram,  but  would 
not  get  drunk.  He  said,  he  was  a  very  humble  negro,  a  boy  of 
ten  years  old  could  control  him ;  he  had  known  him  a  long  time ; 
he  had  belonged  to  Wiley  Berry. 

Mrs.  Lyons  said,  she  was  the  defendant's  daughter.  She  re- 
members when  the  plaintiff  brought  Charles ;  he  came  in  the  eve- 
ning before  night ;  Mr.  Evans,  she  thinks,  was  there ;  Mr.  Cum- 
mins came  in  about  darL  The  defendant  asked  the  plaintiff  why 
he  did  not  come  sooner,  he  had  almost  got  out  of  the  notion  of 
buying  a  smith;  the  plaintiff  said  he  or  the  negro  had  been  aicL  The 
plaintiff  said  Charles  was  a  negro  of  good  character,  he  had  known 
Charles  to  drink  a  dram,  but  never  to  get  drunk ;  he  waseasy  go- 
verned, a  ten  year  old  boy  could  govern  him :  nothing  was  said 
about  the  negro  being  saucy.  She,  the  witness,  was  in  and  out  of 
the  room,  as  the  parties  talked  about  the  trade.    They  (the  plain- 
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tiff  and  defendant)  as  they  said,  went  the  next  day  to  Trick  *em. 
The  plaintiff  said  he  knew  the  negro  when  Berry  owned  him. 
The  defendant  said  he  would  depend  on  the  plaintiff,  as  he  knew 
nothing  about  the  negro.  The  defendant  got  Charles  about  the  last 
of  February  or  1st  of  March.  He  ran  away  about  the  last  of  April. 
Charles  was  brought  from  jail  in  the  fall,  on  Saturday ;  He  died 
on  the  Tuesday  following ;  he  was  a  very  impudent  negro.  On 
her  cross  examination,  she  said  her  father  had  been  at  the  plain- 
tiff's house  before  he  came  with  Charles. 

John  Finley  proved  that  he  was  at  the  blacksmith's  shop  on  the 
day  on  which  Charles  was  tried :  the  plaintiff  asked  the  defendant 
bow  he  liked  the  work :  the  defendant  said  he  liked  it  very  well. 
In  the  trade  then  spoken  of  the  two  negro  women  were  rated  at 
91,100,  and  the  defendant  was  to  give  his  note  for  8100  to  boot. 
The  plaintiff  said  he  could  recommend  the  negro  to  any  body,  he 
was  honest  and  sober ;  the  defendant  said  if  the  negro  would 
drink  he  would  not  suit  him.  The  plaintiff  said  he  would  suit 
him ;  he  would  bring  business  to  the  shop ;  his  work  would  aver- 
age $S  per  day.  When  they  started  from  the  shop,  the  defendant 
said  it  would  be  a  trade.  The  negro  did  not  work  much  after  the 
defendant  bought  him.  When  Russell,  the  keeper  of  the  grog 
shop  at  Trick  'em,  was  gone  to  Augusta,  he,  the  witness,  saw 
Charles  come  out  of  it  with  a  gallon  of  spirits ;  he  said  he  would 
lend  it  to  some  one  of  them,  though  he  would  rather  keep  it 
Charles  was  insolent  and  would  not  work  only,  as  he  pleased ;  he 
told  people,  when  he  did  not  do  their  work,  they  might  go  where 
they  pleased.  This  he  said  to  Mr.  McBride  and  the  witness.  The 
plaintiff  at  this  witness'  house  said,  if  the  defendant  had  been 
cheated  in  the  purchase  of  Charles,  he  (the  plaintiff)  had  been 
also.  **  When  he  had  property  he  traded  it  to  the  best  advan- 
tage." The  defendant,  the  plaintiff  said,  was  a  trading  man,  and 
he  could  have  made  his  own  out  of  the  negi*o.  On  his  cross  exam- 
ination he  said,  that  notwitstanding  he  had  been  before  examined 
in  court  in  this  case,  he  did  not  remember  that  he  had  befoie  sta- 
ted this  conversation  of  the  plaintiff.  Since  last  court  he  and  his 
wife,  talking  over  the  matter,  brought  this  conversation  to  his  recol- 
Vol.  L— 42 
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lection.  When  the  plaintiff  had  this  talk  he  was  looking  up  tes- 
timony for  this  case.  On  the  day  when  Charles  was  tried  at  the 
blacksmith  shop,  a  man  came  in  and  offered  liquor  to  the  negro 
after  he  had  shod  his  horse,  the  plaintiff  objected  to  it,  saying  that 
Charles  was  as  well  off  without  it  as  with  it.  The  conversatioii 
about  the  trade  at  the  shop,  at  Trick 'em,  was  on  Friday. 

Ivy  Taylor  said  he  was  at  the  shop  when  Charles  was  at  work 
on  trial.  The  defendant  said  fb  him  before  he  went  into  the  shop, 
that  he  (Charles)  was  almost  the  iBnest  negro  he  ever  saw ;  be 
spoke  of  him  in  this  way  on  account  of  his  size.  The  plaintiff 
said  he  was  as  good  as  he  looked.  The  defendant  said  he  wanted 
a  trusty,  honest  negro,  one  who  would  suit  that  place,  (Trick 'em:) 
one  that  he  had,  killed  himself  with  drink,  and  he  did  not  want 
one  of  that  kind.    The  plaintiff  said  he  would  suit  him,  he  thought 

John  Barker,  who  was  examined  by  commission,  said  he  lived, 
in  1835,  as  an  overseer  for  the  defendant,  at  Pressly's  place,  one 
and  a  half  miles  from  Trick  'em.  The  plaintiff  and  defendant 
came  to  see  one  negro  under  him,  last  of  January  or  1st  of  Feb- 
ruary, 1835;  they  were  speaking  of  an  exchange  of  negroes: 
two  women,  Nelly  and  Amy,  rated  at  81,100  were  spoken  of,  to 
be  given  for  Charles.  The  defendant  said  he  wanted  a  smith  at 
the  cross  roads  (Trick  'em)  who  could  be  depended  on,  as  he 
would  have  no  white  man  with  him.  The  plaintiff  said  he  would 
suit  him.  At  one  time  Charles  was  drunk  behind  the  shop :  he 
once  cursed  him.    His  (Charles')  character  was  not  good. 

John  Russell  said  he  kept  the  grog  shop  at  Trick  'em.  The 
plaintiff,  on  the  day  on  which  Charles  was  tried  at  the  shop,  said 
he  had  better  not  let  spirits  go  into  it.  While  defendant  owned 
Charles  he  gave  notice  that  he  should  have  no  spirits :  he  (the  wit- 
ness) let  him  have  none :  but  he  was  often  drunk.  He  had  no 
means  of  getting  into  his  grog  shop,  with  his  knowledge  or  con- 
sent. He  was  saucy :  he  once  saw  him  shove  a  white  man, 
named  Cramer,  down.  He  did  not  bring  much  custom  to  the  shop: 
he  threatened  to  beat  another  white  man  named  Wells*  That  oc- 
curred in  this  way :  Charles  went  some  distance  from  the  shop, 
to  shoe  a  wagoner's  horse;  Wells,  who  was  a  striker  in  the  shop, 
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went  after  Charles,  to  do  some  work  in  the  shop,  which  had  come 
in ;  he  said  to  Wells  "  no  one  man  ever  had  or  ever  should  mas- 
ter him." 

Elias  Walker  said  he  lived  with  the  defendant  at  Trick 'em. 
Charles'  conduct  was  very  bad,  idle,  impudent,  and  drunken.  He 
once  saw  him  behind  the  shop  asleep :  he  let  a  coal  kiln  burn  up. 
He  did  not  do  a  good  day's  work  while  he  belonged  to  the  defen- 
dant Charles  was  whipped  for  Impudence  and  laziness :  but  not 
severely.  Charles  once  threatened  Wells.  Cramer  was  drunk, 
he  went  for  fire,  under  a  shelter  where  Charles  was  eating  his 
break&st,  he  pushed  him  and  he  fell  down.  He  heard  Charles 
say  if  ever  the  defendant  struck  him,  it  would  be  the  last  person 
he  ever  would  strike. 

Ed.  Reagan  said,  he  lived  within  two  miles  of  Trick  'em ;  he  is 
a  wagon  maker  by  trade.  Charles'  conduct  was  not  good :  he 
worked  for  people  as  he  pleased ;  he  sometimes  was  away  when 
people  called  to  have  work  done.  He  was  ^  tolerably  saucy." 
He  (Charles)  said  that"  neither  white  nor  black  had  whipped  him 
by  force."  He  saw  him  once  drunk  behind  the  shop.  On  the  day 
of  Charles'  trial  as  a  smith,  at  Trick'em,  he  was  present  in  the 
shop,  the  plaintiff  said  the  negro  man  was  a  good  character  and 
good  smith.  He  (the  witness)  told  the  defendant  that  he  thought 
the  plaintiff  was  telling  him  a  pack  of  lies :  he  (defendant)  said 
**  no  the  plaintiff  was  a  preacher." 

Jonathan  Lasseter  was  examined  by  commission;  and  said,  that 
the  plaintiff  in  February  or  March,  1836,  said  the  note  now  in  suit 
was  in  payment  for  Charles ;  that  the  two  negroes  he  got  sold  for 
f  1,100.  He,  the  plaintiff,  said  the  defendant  wished  a  rue,  he  told 
him  to  sell  Charles  and  make  his  own.  Charles'  character  was 
that  of  a  rogue,  a  liar,  and  a  runaway. 

John  Lewis  said  he  went  with  the  defendant  to  catch  Charles. 
He  caught  him  at  Berry's,  in  the  gin  house,  in  the  night ;  he  was 
crouched  in  a  corner  with  a  knife  in  one  hand  and  a  club  in  the 
other :  when  he  found  he  was  discovered  he  made  a  rush  to  escape, 
he  was  shot  at,  the  witness  seized  him,  he  carried  him  out  of  the 
house,  broke  loose  and  ran  off,  was  pursued  and  taken.    The  de- 
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fendant  applied  to  Dr.  Gray  to  look  at  his  wounds,  which  was 
done — ^they  were  dressed :  he  was  brought  to  Abbeville  and  put 
in  jail.  He  was  wounded  with  squirrel  shot  above  the  collar 
bone.  When  he  seized  the  negro,  he  cut  his  coat  with  his  knife. 
When  he  was  brought  to  jail,  Posey  was  the  jailor :  The  defen* 
dant  employed  Dr,  Taggart  to  attend  the  negro,  and  told  Posey  he 
would  pay  him  something  extra  to  attend  to  the  negro.  He  had* 
when  taken  out  of  jail,  the  typhus  fever :  Dr.  Hibler  attended  to 
him  after  he  was  taken  home. 

Thos.  McBride  said  he  had  work  done  at  the  defendant's  shop. 
On  one'occasion  he  went  to  get  his  horse  shod :  Charles  was  drunk : 
he  would  not  shoe  the  horse,  and  swore  that  he  would  not  work 
for  him  or  any  other  man  that  day.  His  conduct  was  such  as  to 
drive  away  customers. 

L.  Drake  was  examined  by  commission :  he  said  that  he  over- 
seed  for  the  plaintiff  in  1834,  when  the  plaintiff  owned  Charles : 
his  character  was  bad :  he  was  a  drunkard,  not  steady  at  his  work, 
and  not  easy  to  be  controlled.  The  plaintiff  knew  Charles'  bad 
conduct.  Charles  was  at  one  time  complaining  of  being  sick :  he 
was  about  giving  him  medicine :  he  (Charles)  went  off  into  the 
woods.  The  plaintiff  said,  while  Charles  belonged  to  Berry,  he 
jerked  him  down  and  hurt  him  badly.  He  (the  witness)  heard 
Charles  tell  the  plaintiff  he  would  not  do  a  piece  of  work  until  it 
came  to  his  turn.  He  was  the  worst  disposed  negro  he  ever  knew. 

Ed.  C.  Beasely  proved  that  he  knew  Charles  in  the  plaintiff's 
possession :  he  was  a  runaway :  drunken  and  disobedient.  This 
was  the  plaintiff's  own  account  of  him  in  the  fall  of  1635,  when 
he  said  he  would  get  rid  of  him. 

Mr.  Patterson  was  asked  as  to  the  character  of  Ed.  C.  Beasely : 
he  said  it  was  good. 

John  Wideman  said  his  father  lives  near  the  plaintiff.  His  bro- 
ther (who  as  well  as  he,  was  a  boy)  was  once  about  whipping 
Charles'  wife :  she  broke  and  run,  crying  and  calling  for  her  hus- 
band. Charles  came  to  her  and  asked  what  was  the  matter :  she 
said  William,  the  witness'  brother,  was  whipping  her :  he  swore 
he  would  mash  him  to  the  earth.    At  another  time  he  and  his  bro- 
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ther  chased  Charles  from  the  kitchen ;  he  turned  and  offered  to 
fight  them.  The  plaintiff  said  he  wanted  to  sell  Charles,  for  he 
could  not  attend  to  him,  as  he  was  often  from  home.  He  saw 
Charles  drunk  on  Sunday,  when  Henry  Johnson  owned  him. 

Charles  Fooshe  said  that  he  Uves  in  three  miles  of  the  plaintiff's: 
two  and  a  half  miles  of  Henry  Johnson.  Charles  would  drink 
and  swear :  he  was  insolent :  he  was  a  very  bad  character :  he 
thought  him  very  lazy,  &c.  When  he  belonged  to  the  plaintiff,  he 
went  to  have  some  work  done ;  Charles  had  to  be  called,  and  at 
last  came  out  of  a  willow  thicket  in  the  field.  Charles  once 
swore  he  would  not  live  with  the  plaintiff  Drake's  character,  he 
said,  was  good.  The  bad  character  of  Charles  was  that  of  drink- 
ing and  being  insolent. 

John  Fooshe  said  he  lives  near  the  plaintiff.  Charles  was  a 
drunkard.  When  drinking,  he  was  insolent :  he  had  the  character 
of  being  lazy.  On  his  cross  examination,  he  said  he  saw  Charles 
drunk  on  Sunday,  at  Lodi. 

Gren.  James  Gillam  said  he  lives  near  the  plaintiff:  he  has  seen 
Charles :  his  character  was  not  good :  he  was,  by  reputation,  indo- 
lent, insolent,  a  runaway  and  a  drunkard.  He  came  once  to  his 
store :  he  asked  him  for  a  ticket :  he  said  he  had  never  been  asked 
for  such  a  thing  before.    Witness  ordered  him  off 

Major  Wm.  Eddings  said  he  knew  Charles :  he  once  belonged 
to  his  father :  he  bought  him  from  Berry,  kept  him  four  or  five  years 
and  sold  him  back.  When  he  belonged  to  the  plaintiff,  it  was  said 
he  drank  too  much,  and  that  he  was  impudent  He  was  a  pretty 
good  blacksmith.  When  the  plaintiff  bought,  taking  him  as  he 
wdSf  he  was  worth  over  81»000.  In  the  fall  of  1635,  he  was  worth 
•1,200. 

Ransom  Holloway  said  that  he  lives  in  four  miles  of  Berry— he 
knew  Charles :  his  character  was  not  good — ^he  was  saucy — ^he 
would  drink :  he  was  not  inclined  to  work.  He  does  not  know 
any  negro  who  was  as  bad.  Charles  and  Norris  (a  white  man) 
were  gambling — ^he  struck  Norris.  At  a  race.  Berry  and  another 
white  man  were  quarrelling.  Charles  came  up  behind  his  master, 
shut  up  his  fist  and  swore  that  he  wished  he  was  a  white  man. 
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In  the  winter  of  1835,  the  plaintiff  came  to  his  house  seeking 
Charles,  who  was  run  away :  he  said,  **  he  was  about  taking  him 
to  Newberry,  and  selling  him :  he  did  not  suit  him :  he  would 
drink :  and  as  he  was  often  from  home,  and  found  little  done  on 
his  return,  if  he  had  not  better  management,  he  must  shut  up  shop." 
While  Charles  belonged  to  the  plaintiff,  in  going  down  to  Benys 
he  often  stopped  at  his  house,  with  a  jug  slung  aroimd  his  neck 
and  nearly  drunk :  on  Monday  morning  he  returned  at  a  late  hour. 
He  was  calculated  to  do  injury  to  other  negroes :  he  would  not 
have  bought  him  to  keep.  He  ofiered  to  trade  for  Charles  when 
he  was  run  away,  at  the  time  of  which  he  has  spoken. 

James  Spikes  said  that  he  lives  in  five  miles  of  witness,  Berry: 
he  knew  Charley — ^his  character  was  bad ;  he  was  drunken  and 
insolent :  he  did  not  work  well,  and  was  not  easily  governed.  The 
day  Henry  Johnson  bought  him,  Charles  quarrelled  with  Berry : 
charged  him  with  keeping  his  wife,  shut  up  his  fist  and  was  walk- 
ing towards  Berry,  when  Johnson  prevented  him.  Charles  had 
the  cliaracter  of  being  a  rogue :  he  was  worth  nothing  to  keep. 
On  his  cross  examination,  he  was  asked  if  he  knew  or  had  heard 
of  any  instances  of  stealing  by  Charles  ?  He  said  not,  with  the  ex- 
ception  that  Berry's  store  had  once  been  broken  open,  and  he  in- 
timated to  the  witness  that  he  believed  his  own  negroes,  with 
Charles  at  their  head,  had  done  it  At  Berry's  there  was  a  great  deal 
of  drinking,  gaming,  &c.  Berry  was  himself  a  drinking,  horse- 
racing  man. 

Mark  Nobles  said  that  he  lived  in  about  one  and  a  half  miles  of 
Berry ;  he  caught  Charles  when  runaway,  while  the  plaintiff 
owned  him,  in  the  latter  part  of  January^lSSS:  and  put  him  in 
Edgefield  jail.  He  was  a  saucy,  drinking,  unmanageable  negro. 
He  once  saw  him  catch  hold  of  a  white  man,  named  Grice,  (who 
he,  witness,  thought  had  been  gaming  with  Charles)  and  jerk  him 
down  and  kick  him.  On  another  occasion,  he  took  up  a  block,  and 
told  a  white  man  of  the  name  of  Taft,  if  he  would  come  out  of 
the  house  he  would  knock  him  down.  He  would  swear  to  this 
witness  he  would  not  do  his  work  until  he  thought  proper. 

Wm.  Adams  said  he  lived  near  Wiley  Berry's,  Charles  was  a 
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drinking,  saucy  negro,  not  easily  controlled.  He  and  his  brother 
once  overtook  Charles  below  Berry's,  they  had  a  little  dog  follow- 
ing :  he  had  two  big  ones,  they  jumped  on  their  little  dog.  He, 
the  witness,  told  Charles  to  part  them :  he  swore  he  would  not : 
he  and  his  brother  got  down  to  part  them ;  Charles  got  a  stick  to 
prevent  them  from  doing  it ;  he  swore  they  should  not  be  parted : 
he  resisted  them,  and  at  last  drew  his  knife. 

James  Sheppard  said  he  lives  near  to,  (in  one  and  three  quarter 
miles  of)  Benfs.  Charles  was  a  drinking,  insolent,  ungoverna- 
ble negro.  He  insulted  him  at  his  own  house :  he  came  there  at 
the  time  of  a  race,  against  his  orders :  he  saw  him  at  night  amongst 
the  crowd  in  his  store,  and  ordered  him  off:  he  went  into  the  pi- 
azza, and  was  there  cursing  him :  he,  witness,  went  out,  Charles 
got  into  the  road,  and  swore  he  would  stay  as  long  as  he  pleased : 
he  (the  witness)  beat  him  vrith  a  stick,  and  drove  him  off.  He 
would  not  have  liked  to  own  him.  On  his  cross  examination  he 
said  at  the  camp  muster  at  his  house  in  August,  1835,  the  defen- 
dant offered  to  sell  Charles  to  him. 

John  Anderson  said  he  knew  Charles'  character:  it  was  bad,  un- 
conunonly  so :  he  was  charged  with  committing  a  rape :  he  was 
tried  and  acquitted,  though  he  was  in  fact  guilty :  he  was  subse- 
quently tried  for  the  assault,  convicted  and  whipped.  On  his  cross 
examination,  he  said  the  rape  and  assault  of  which  he  had  spoken, 
was  on  the  body  of  a  negro  girl,  a  slave. 

John  Kirksey  said,  he  lives  within  six  or  seven  miles  of  Berry. 
Charles'  character  was  bad:  he  was  a  drunkard :  probably  he  had 
heard  that  he  was  a  rogue :  he  was  an  ungovernable,  insolent  ne- 
gro. He  forbade  him  his  place ;  told  his  master  if  he  did  not  keep 
away  he  would  shoot  him. 

William  Walker  said,  he  knew  Charles  well :  he  was  not  easily 
managed :  he  would  drink,  and  was  insolent,  and  not  easily  con- 
trolled. He  was  the  overseer  for  Berry  at  one  place :  the  negro 
woman  there  had  got  breakfast  for  him,  (witness,)  he  went  to  eat 
it:  Charles  turned  into  cursing:  he  ordered  him  out :  he  would  not 
go:  he  struck  him :  Charles  took  his  stick  out  off  his  hand:  jerked 
him  up  close  to  him:  set  his  nose  to  bleeding:  he  went  to  get  a 
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gun  to  shoot  him ;  Charles  went  off  very  leisurely :  he  neglected 
his  work  and  did  pretty  much  as  he  pleased. 

Robert  Walker  said,  he  lives  near  Wiley  Berry.  Charles  was 
a  turbulent,  unruly  negro,  given  to  drinking.  He  saw  him  strike 
Kemp,  who  was  the  overseer  and  son-in-law  of  Berry.  Kemp  told 
him  to  cut  some  wood  and  lightwood :  he  said  he  would  not.  Kemp 
said  he  would  be  damned  if  he  should  not :  Charles  said  he  would 
be  damned  if  he  would.  Kemp  followed  him  with  a  board : — 
Charles  took  it  from  him  and  struck  him,  and  went  on  his  way, 
whooping  and  hallooing.  Charles'  character  was,  that  he  was  not 
honest.  The  instance  within  his  knowledge  and  from  which  he 
formed  his  opinion  of  his  character  was,  that  his  master  whipped 
him  for  stealing  Hez.  Burnet's  mare :  that  is,  Charles  took  the 
mare  without  leave,  and  rode  her  some  little  distance,  (an  hour  or 
two,)  and  was  returning  with  her  when  he  was  met,  and  the  mare 
took  from  him.    Charles  would  not  work  well. 

The  defendant  here  closed,  and  the  plaintiff  replied  in  proof  as 
follows :  The  defendant,  on  notice  produced,  and  the  plaintiff  gave 
in  evidence,  his  bill  of  sale  for  Charles ;  the  consideration  was 
81150:  he  was  described  in  it  as  a  good  blacksmith.  The  title 
merely  was  warranted. 

Nathan  Calhoun  said,  he  lives  near  the  plaintiff.  Charles  had  a 
wife  at  his  house,  (Polly,) — ^he  bought  her  from  Berry :  he  was 
present  when  the  plaintiff,  at  his  house,  delivered  Charles  to  the 
defendant.  The  plaintiff  and  defendant  came  together.  Charles 
was  delivered  in  his  presence.  The  plaintiff  told  the  defendant, 
that  Charles  was  fond  of  spirits  and  would  drink  too  much.  The 
defendant  did  not  seem  to  regard  that,  as  he  would  have  a  white 
man  at  the  shop.  He  (the  witness)  never  saw  Charles  drunk :  he 
never  gave  him  any  insolence.  The  plaintiff  was  often  from  home 
while  he  owned  Charles.  There  was  no  drinking  or  disorderly 
company  about  the  plaintiff's. 

On  his  cross  examination  he  said,  that  he  sold  Polly  to  the  de- 
fendant, and  he  sued  him  for  her  price ;  on  account  of  her  unsound- 
ness, the  defendant  cast  him.  He  once  suspected  Charles  of 
breaking  open  his  com  crib,  but  he  afterwards  became  satisfied 
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that  there  was  no  grounds  for  the  suspicion.  There  were  no  bill  of 
sale  executed  at  his  house ;  he  supposes  that  the  trade  was  made 
before  they  came.  The  character  which  followed  Charles  from 
Berry's  was,  that  he  was  drunken  and  insolent  There  was,  within 
his  knowledge,  no  instance  of  his  insolence  after  he  came  to-  the 
possession  of  the  plaintiff  or  his  brother.  Mr.  Wideman  when 
told  of  Charles'  drinking  did  not  seem  surprised.    ' 

Alexander  Presley  said,  he  lives  in  Edgefield :  he  knows  the  de- 
fendant: he  lived  in  1835  within  one  and  a  quarter  miles  of  the 
defendant :  he  worked  that  year  at  Perrin's,  between  Trick'em  and 
the  defendant's  house.  Before  the  defendant  bought  Charles,  he 
beard  him  say,  that  he  ''could  get  a  blacksmith :  he  was  under  a 
bad  character ;  he  had  belonged  to  Wiley  Berry :  and  as  he  could 
out-general  old  Wiley  Berry,  he  must  be  bad:  the  defendant  said 
he  understood  he  could  make  a  key  which  would  unlock  any  door." 
This  waft  about  the  first  of  January,  1835,  or  a  little  after.  Since 
he  came  to  court,  the  defendant  asked  him  what  he  would  prove : 
he  told  him :  he  (the  defendant)  said  it  would  destroy  his  suit,  (de- 
fence). The  defendant  said  he  thought  he  must  have  misunder- 
stood him,  as  he  alluded  to  another  negro.  He  saw  Charles  passing 
from  Trick'em  to  his  master's :  he  never  saw  him  drunk.  He,  the 
witness,  sometimes  drinks  too  much :  but  he  was  sober  when  the 
conversation  took  place  between  him  and  the  defendant.     - 

Henry  Johnson  said,  he  is  the  plaintiff's  brother.  He  bought 
Charles  in  August,  1833,  for  81200,  from  Wiley  Berry ;  he  sold 
him  to  his  brother,  the  plaintifi)  for  the  same  sum,  on  31st  Decern* 
ber,  1833.  He  lived  near  the  plaintiff  until  November,  when  he 
moved  to  Laurens.  The  way  he  came  to  buy  Charles  was  as  fol- 
lows: He  was  going  by  Berry's :  he  stopped  to  get  water :  Charles 
was  shoeing  a  horse  :  Berry  boasted  of  his  qualifications  as  a  smith, 
and  proposed  to  sell  him :  the  witness  ofllered  him  $1200,  payable 
in  January,  which  Berry  took.  He  (witness)  had  no  knowledge 
of  Charles  before.  On  the  day  he  bought  Charles,  and  after  he  had 
bought  him,a  fuss  arose.  Berry  had  a  stick  and  was  about  striking 
the  negro :  he  told  him  not  to  do  it.  After  he  owned  Charles,  he 
behaved  himself  well :  he  worked  well,  he  was  obedient :  he  would 
Vol.  I.— 43 
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sometimes  take  a  dram»  and  he  once  was  drunk.  He  had  beard 
rumors  against  Charles  from  below,  but  he  knew  nothing  certain 
and  said  nothing  to  the  plaintiff  about  them  when  he  scid  to  him. 
On  his  cross  examination  he  was  asked  if  he  did  not  sell  Charles 
out  of  jail  to  his  brother,  the  plaintiff?  He  said  that  he  ^as  about 
removing  to  Mississippi,  and  understood  that  Charles  said  if  he  did 
not  get  his  wife  he  would  not  go  with  him :  he  went  to  the  shop 
and  tied  him,  and  put  him  in  jail  for  safe  keeping.  He  agreed  to 
live  with  his  brother,  and  he  bought  him.  This  witness  said  that 
sometimes  he  himself  drank  too  much.  On  the  day  he  bought 
Charles,  he  (the  witness)  did  not  go  in  between  Charles  aod  Beny 
to  keep  Charles  from  striking  Berry. 

Mr.  Brown  said,  he  lives  near  Trick'em ;  he  was  present  when 
Charles  was  working  on  trial  in  the  blacksmith's  shop.  Young 
ofiered  him  a  dram ;  the  plaintiff  said  he  might  give  him  a  dram, 
but  not  to  give  him  too  much,  it  might  prevent  him  from  doing  his 
work  well.  The  plaintiff  and  defendant  were  standing  together 
when  this  conversation  took  place. 

Oswald  Neely  was  examined  by  commission,  and  stated  that  the 
defendant  came  to  the  plaintiff's  to  buy  Charles.  The  plaintiff  toU 
the  defendant  that  Charles  was  then  from  home,  that  be  had  been 
about  taking  him  to  Newberry  for  sale,  and  he  bad  gone  off  to  get 
his  clothes,  or  somebody  to  buy  him :  the  latter  was  the  most  pro- 
bable, on  account  of  his  wife.  He  told  the  defendant  then  that  he 
would  drink :  he  was  rather  fond  of  a  dram.  The  defendant  said 
that  he  would  not  suit  him,  as  spirits  were  sold  where  he  wanted 
him  to  work.  On  his  cross  examination,  he  said  Charles  was  hard 
to  manage :  he  was  a  drunkard  The  plaintiff  he  said  did  not  state 
to  the  defendant  fully  Charles'  character. 

Lewis  Busby  said,  he  lives  within  three  miles  of  the  plaintiff:  in 
1834  he  lived  within  three  or  four  hundred  yards.  He  saw  no- 
thing amiss  in  Charles'  conduct  His  work  was  done  well  in  the 
beginning  of  the  year :  not  so  well  in  the  latter  part  of  it.  He  saw 
nothing  of  drunkenness,  insolence  or  turbulence.  He  heard  of  his 
drinking-  He  had  borne  the  character  of  an  insolent  negro :  but 
not  in  the  time  he  belonged  to  the  Johnsons.  ^ 
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Aaron  Rnson  said,  that  in  1834,  he  lived  within  one  and  a  half 
DoiJes  of  the  plaintiff:  he  saw  Charles  whil^  he  owned  him:  his 
(witness^  work  was  done  there.  He  was  not  insolent,  so  &r  as  he 
knew :  he  was  as  humble  as  is  usual :  he  worked  very  well.  He 
once  thought  Charles  had  been  drinking :  he  accused  him  of  it :  he 
said,  oh,  massa  Aaron,  one  must  have  a  dram.  While  the  plaintiff 
owned  him,  he  heard  nothing  against  the  negro,  except  the  affair 
with  Wiseman's  son& 

Downs  Calhoun  said,  that  in  1834  he  lived  within  one  and  a  half 
or  two  miles  of  the  plaintiff:  he  knew  Charles ;  he  saw  him  fre- 
quently ;  he  saw  nothing  amiss ;  he  heard  of  nothing  against  him : 
he  saw  him  when  Henry  Johnson  owned  him ;  no  improper  coor 
duct  came  veithin  his  observation.  He  has  heard  it  said  he  was 
fond  of  spirits ;  though  he  cannot  say  during  the  time  the  plaintiff 
owned  him  he  heard  any  thing  good  or  bad  about  him. 

John  N.  Sample  said,  that  he  lives  within  a  mile  of  the  plaintiff: 
in  1834  his  work  was  done  at  the  shop :  he  saw  Charles  frequently. 
He  was  drunk  once  when  Henry  Johnson  owbed  him,  (the  time  of 
which  he  spoke  on  his  examination);  he  heard  or  saw  nothing  of 
drinking  or  of  insolence  (except  the  afiair  with  Wiseman's  sons) 
while  Charles  belonged  to  the  plaintiff.  The  work  Charles  did  for 
him  was  pretty  well ;  he  saw  a  screw  plate  which  Charles  said  he 
made :  it  was  difficult  to  make. 

Henry  Johnson  recalled,  said  Charles  made  the  plate  spdken  of 
by  Mr.  Sample. 

Willison  B.  Beasley  said  he  lives  in  about  two  miles  and  a  half 
of  the  plaintiff:  he  saw  Charles  frequently:  he  worked  for  him: 
did  his  work  well :  be  never  misbehaved  in  his  presence,  nor  was 
di^k. 

The  Rev.  Mr.  Trapp  said  he  lives  in  Edgefield,  and  lived  near 
Mr.  Berry  when  he  owned  Charles.  For  the  first  five  or  six  years 
after  he  came  into  the  neighborhood.  Berry  and  his  place  were  noto- 
rious for  drinking  and  gaming.  Charles  was  a  drunkard.  His 
master  kept  spirits :  people  would  treat  Charles  when  doing  their 
work:  his  master  would  let  him  have  spirits.  When  drunk  he  was 
very  impudent^  more  so  to  some  than  to  others.    When  drunk  he 
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was  very  ungovernable.  He  was  a  pretty  good  smith,  but  would 
slight  his  work.  He  knew  Charles  when  both.the  plaintiff  and  his 
brother  owned  him :  during  the  time  they  owned  him*  he  saw  no- 
thing amiss.  He  saw  him  every  month  (nearly)  as  he  rode  right 
by  his  shop — ^he  talked  to  him  humbly  and  respectfully.  He  was 
not  so  indolent  as  when  he  belonged  to  Berry. 

Maj.  Eddins  said  that  in  1835,  Charles,  as  he  was,  would  have 
sold  readily  for  91200.  He  gave  it  as  his  opinion  that  he  could 
easily  have  managed  Charles  and  made  him  very  valuable :  he 
narrated  a  conversation  between  him  and  Charles  on  the  subject  q( 
his  buying  him,  in  which  Charles  exhibited  a  great  deal  of  humble- 
ness. 

Benj.  L.  Posey,  Esq.  said  that  he  was  the  jailor  in  1835 :  the  de- 
fendant brought  Charles  to,  jail  2d  Sept.  183£» ;  he  was  taken  out 
in  a  dying  condition,  10th  Oct  following.  When  committed  to  jail 
be  had  a  gun  shot  wound,  of  which  he  got  well  He  was  taken 
sick  and  was  thought  to  be  dangerous:  he  iSrst  wrote  to  the  defeii- 
dant  informing  him  of  the  negro's  condition:  he  afterwards  went  to 
his  house,  and  he  then  sent  for  the  negro.  When  the  defendant  put 
him  in  jail,  he  put  him  in  for  safe  keeping,  and  said  his  price  for 
him  was  $1200. 

By  Temple  Hargrove,  the  plaintiff  made  an  unsuccessful  attempt 
to  assail  the  character  of  L.  Drake. 

The  plaintiff  here  closed  his  proof  and  the  defendant  rejoined. 

Gen.  James  Gillam  was  recalled,  and  said  that  Drake's  early  life 
was  a  wild  and  dissolute  one ;  he  afterwards  reformed,  and  he 
would  be  bound  to  believe  him.  He  was  not  an  industrious  man ; 
he  went  off  and  left  his  debts  unpaid. 

Sherwood  Corley  said  that  Charles  was  flogged  at  Berry's ;  he 
had  often  helped  to  tie  and  whip  him ;  it  had  no  effect  on  him ;  he 
would  curse  his  master  as  soon  as  taken  down.  Henry  Johnson 
told  this  witness  that  on  the  day  he  bought  Charles  he  abused  Ber- 
ry ;  told  him  he  kept  his  wife,  and  that  they  Jbad  a  fuss :  Berry, 
this  witness  said,  wanted  Johnson  to  take  back  hi/s  note  and  he 
would  kill  Charles.  Henry  Johnson,  he  said,  also  told  him,  that  he 
and  Charles  after  he  brought  him  home,  went  to  Cambridge  to  buy 
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blacksmith  tools :  they  were  drinking  and  Charles  knocked  hhn 
down.  On  one  occasion,  he  and  another  man  bought  a  bottle  of 
whiskey  at  Berry's,  sat  it  on  a  board  or  bench  outside  of  the  store ; 
Charles  was  starting  to  see  his  wife  and  took  the  bottle ;  they  fol- 
lowed him,  took  it  from  him  and  whipped  him :  he  said  he  also  had 
a  bottle  and  took  this  to  be  his  by  mistake.  On  his  cross  examina- 
tion, he  said  Wiley  Berry,  Johnson,  and  himself  were  all  drinking. 
He  said  that  he  could  not  say  certainly  that  Henry  Johnson  told 
him  about  the  fight  between  him  and  Charles  at  Cambridge. 

Simpson  Matthews  said  he  lives  in  four  or  five  miles  of  Wiley 
Berry :  he  saw  Charles  and  Henry  Johnson  on  their  way  to  Au- 
gusta, (after  Johnson  had  bought  Charles^  both  had  been  drinking. 
Charles  was  cursing  old  Berry.  On  his  cross  examination,  he  said 
that  Garland  Goode  wished  to  buy  Charles,  while  the  defendant 
owned  him  and  when  he  was  runaway,  and  told  him  he  would 
give  1^1200  for  him.  He  told  defendant  that  a  man  would  buy 
him.  The  defendant  then  said  he  would  not  take  less  than  91200 
for  him.    He  said  he  would  return  him  to  the  plaintifil 

Maj.  Adams  said  he  saw  the  defendant  in  search  of  a  blacksmith. 
Rolfs  smith  was  oflfered  at  $600,  as  he  understood  from  the  de- 
fendant He  told  him  his  character  was  not  good,  dishonest  and 
impudent,  he  was  a  good  plantation  smith,  35  or  40  years  old. 

John  Lewis  said  that  the  defendant  put  Charles  in  jail  for  safe 
keeping,  until  )ie  got  well,  and  then  he  intended  to  restore  him  to 
the  plaintifil 

The  defendant  here  closed  his  testimony — and  the  plaintiff  re- 
plied generally,  by  calling  Gen.  James  Gillam,  who  said  that  Henry 
Johnson's  character  was  a  good  one  and  that  he  was  entitled  to 
credit.    Maj.  William  Eddins  said  the  same. 

Here  the  proof  of  the  case  closed.  It  was  fully  argued  by 
Messrs.  Perrin  and  Wardlaw  for  the  defendant,  and  by  Mr.  Burt 
for  the  plaintiff  I  summed  up  and  submitted  the  case  to  the  jury, 
as  &irly  as  I  am  able  to  do.  I  said  to  them  in  the  commencement 
of  my  charge,  that  if  they  should  in  its  progress,  discover  my  opin- 
ion of  the  facts,  that  they  would  bear  in  mind,  that  it  was  not  to 
govern  them ;  their  judgment,  not  mine,  I  told  them,  was  to  deter- 


343  CASES  OP  APPEAL 


Johnson  v,  Wideman. 


mine  in  whose  favor  the  case  should  be  decided  on  the  fiacts.  I 
said  to  the  jury  in  substance,  that  the  defendant's  contract,  on  which 
this  action  was  brought,  was  to  be  enforced,  unless  the  defendanf  s 
defence  had  been  made  out.  If  that  had  been  done,  I  said  to  them, 
he  could  not  recover  damages  on  his  discount  from  the  plaintiff — 
For  this  discount  was  for  the  deceit,  which  was  a  tort,  and  could  not 
therefore  be  so  set  up.  So  that  in  this  case  their  inquiry  would  be 
whether  the  defendant,  in  law,  ought  to  pay  the  $100  note  sued 
on?  To  decide  this,  it  would  be  necessary  to  inquire,  first,  what 
moral  qualities  would  be  so  material,  as  that  a  misrepresentation 
of  them  would  have  the  efi^t  to  rescind  the  contract?  I  said  to 
them,  that  any  quaUty  represented  to  exist,  which,  if  it  did  not, 
would  have  the  efiect  of  diminishing  in  a  considerable  degree,  the 
usefulness  and  value  of  the  slave,  would  have  that  efiect 

Habitual  drunkenness  was  I  told  them,  such  a  vicious  habit  as 
would  justify  them  in  rescinding  the  contract,  if  they  should  believe 
that  it  existed,  that  the  plaintifi*  knew  it,  and  so  knowing,  deceived 
the  defendant  by  informing  him  that  the  negro  was  sober.  I  told 
them  that  occasional  intoxication,  not  amounting  to  a  habit,  would 
not  justify  them  in  rescinding  a  contract 

An  habitual  runaway  was,  I  thought,  a  material  defect,  which 
might  justify  them  in  finding,  for  the  defendant,  if  there  was  on 
the  part  of  the  plaintifi*  a  wilful  misrepresentation.  Occasional 
flights  of  a  slave  from  his  master's  service  for  special  causes  would 
not  constitute  any  material  moral  defect 

Honesty,  I  said  to  them,  was  a  material  moral  quality  in  a  slave: 
but  nothing  short  of  general  dishonesty  would  show  a  defect  in 
this  behalf.  For  occasional  thefls  among  the  tolerably  good  slaves 
may  be  expected :  and  I  illustrated  this  notion  by  reference  to 
John  Randolph's  opinion  of  the  honesty  of  slaves  in  a  letter  writp 
ten  by  him  to  a  lady,  published  a  few  years  since. 

I  said  that  it  was  possible  that  such^isobedient,  impudent;  unstea* 
dy  habits  might  exist  in  a  slave,  as  would  seriously  aflfect  his  value 
and  usefulness,  and  when  that  was  the  case  it  might  be  a  good  de- 
fence. But,  generally,  I  said,  the  policy  of  allowing  .such  a  de- 
fence might  be  very  well  questioned.    For,  most  commonly,  such 
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habits  i^ere  easy  of  correction  by  prudent  masters,  and  it  was 
only  with  the  imprudent  that  they  were  allowed  to  injure  the  slave. 
Like  master  like  man  was,  I  told  them,  too  often  the  case,  in 
drunkenness,  impudence,  and  idleness. 

In  the  second  place,  their  next  inquiry,  I  said  to  the  jury,  would 
be,  was  the  defendant  deceived  in  the  purchase  of  Charles  ?  This 
depended  upon  two  other  subsidiary  inquiries.  1st  Did  the  de« 
fendant,  before  he  bought,  know  the  slave  by  character,  or  other- 
wise, independent  of  the  information  he  got  fi:om  the  plaintiff? 
Upon  this  poiiit  of  the  case,  I  arranged  and  contrasted  the  testi- 
mony on  both  sides.  If,  idlter  going  over  this  part  of  the  case, 
the  jury  shpuld  not  be  satisfied  that  the  defendant  knew  the  negro, 
then,  I  said  to  them,  they  must  inquire  what  was  the  plaintiff's 
representations,  and  were  they  true  or  false  ?  Here  again  I  pre- 
sented to  the  jury  a  summary  of  the  evidence  on  both  sides. 
If  the  jury  should  be  satisfied  that  the  plaintiff  falsely  represented 
the  negro  in  any  material  moral  quality,  then  they  must  make  the 
third  and  last  inquiry,  did  the  plaintiff  know  such  representations 
to  he  false  7  If  he  did,  the  defendant  must  have  a  verdict ;  other- 
wise the  plaintiff  would  be  entitled  to  recover.  On  this  last  point 
of  the  case,  I  presented  most  anxipusly  every  part  of  the  testimo- 
ny, which  operated  for,  or  against  the  plaintiff. 

The  jury  found  for  the  plaintiff,  and  I  think  their  verdict  is  right, 
and  ought  to  end  the  litigation  between  these  parties." 

The  defendant  appealed,  and  now  moved  for  a  neW  trial,  on  the 
foUowmg  grounds: 

1.  Because  the  jury  were  instructed  that  they  could  not  find 
damages  for  the  defendant  on  his  discount 

2.  Because  the  verdict  is  contrary  to  law  and  evidence : — the 
defendant's  testimony  by  commission  having  been  disparaged  and 
disregarded :  his  witnesses,  who  proved  the  plaintiff's  misrepre- 
sentations, having  been  discredited  without  cause :  his  plain  proof 
of  plaintiff 's^cten^  having  been  overthrown  by  negative  testir 
mony,  or  the  testimony  of  plaintiff's  brother,  who,  in  two  parti- 
culars, was  contradicted :  the  effect  produced  upon  defendant,  by 
the  misrepresentations,  established  by  his  whole  conduct  and  con- 
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versatioDSy  having  been  controlled  by  very  loo^  proof  of  some 
intimations  given  to  him  of  one  of  the  faults  of  the  negro :  and 
the  evident  unfitness  of  the  negro  for  the  service  for  which  he  was 
bought,  and  which  he  was  represented  to  suit,  and  his  utter  worth- 
lessoess  to  any  one  who  would  keep  him,  having  been  met  by  evi- 
dence of  opinion,  that  his  value  for  sale  was  such  as  to  make  plain- 
tiff's deceit  no  injury. 

3.  Because  in  such  a  tedious  and  complicated  case,  the  decided 
and  forcible  expression  of  the  presiding  judge's  opinion  in  favor  of 
the  plaintiff  upon  every  point  of  law  and  fact  must  have  con- 
founded the  jury,  who  could  not  distinguish  between  questions  of 
law  and  questions  of  fact ;  and  the  verdict  is  thus,  in  eflfect,  the 
opinion  of  the  judge,  and  not  the  finding  of  the  jury. 

CuBiA,  per  CyNEAiiL,  J.  The  first  ground  makes  the  question, 
whether  the  damages  arising  from  a  deceit  can  be  set  off?  This 
question  it  is  not  necessary  to  decide  in  this  case  :  for  the  jury,  in 
finding  for  the  plaintiff,  decided  that  the  defendant's  predicate  of 
his  discount,  the  deceit  of  the  plaintiff  was  not  established.  But,  I 
may  be  permitted,  in  vindication  of  my  circuit  decision,  to  say  a 
few  words  which  will,  I  think,  establish  its  correctness.  The 
words  of  our  discount  law  are  very  broad,  embracing  any  cause, 
matter  or  thing,  and  if  this  matter  was  now,  for  the  first  time,  to  be 
decided,  might  make  a  very  plausible  case  for  the  defendant  But 
in  Mitchell  v.  Gibbes,  2  Bay,  120,  it  was  decided  that  torts  and 
trespasses  were  not  the  subject  matter  of  discount.  In  that  case, 
the  judges  said — ^**The  discount  law  never  meant  that  torts,  tres- 
passes, or  unascertained  damages,  should  be  set  off  That  it  con- 
templated debts,  dues  and  demands  of  a  pecuniary  nature,  or  some- 
thing springing  out  of  a  contract,  where  there  were  mutual  cove- 
nants, which  depended  one  upon  the  other."  So  in  Lightner  v. 
Martin,  2  M'C,  214.  J^dge  Nott  said,  <'  a  set  off  means,  a 
counter  demand  which  the  defendant  has  against  the  plaintiff;  and 
although  our  set  off  law  is  very  comprehensive  in  its  terms,  (em- 
bracing any  cause,  matter  or  thing,)  yet  it  has  always  been  restrict- 
ed in  its  construction  to  demands  arising  on  contract.    Damages 
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arising  from  slander,  assault  and  battery,  deceit  and  other  cases, 
sounding  merely  in  damages,  have  never  been  considered  the  sub- 
jects of  set  ofil''  After  these  authorities,  it  v^ould  seem  to  be  in 
vain  to  talk  about  the  right  of  a  defendant  to  recover  damages 
against  a  plaintiff  on  account  of  a  deceit  in  the  sale  of  a  negro. 
The  case  of  Adams  v.  Wylie,  1 N.  &  M'C.  78,  cited  by  the  defen- 
dant's counsel,  was  not  the  case  of  a  discount,  properly  so  called. 
In  it,  it  was  held  that  a  vendee,  deceived  in  the  purchase  of  land, 
may  plead,  or  give  it  in  discount  againt  a  bond  for  the  purchase 
money.  The  meaning  of  the  court,  collected  from  the  case,  is, 
that  a  misrepresentation  in  the  sale  of  land  may  either  entitle  the 
purchaser  to  be  entirely  relieved  from  the  purchase  money,  or  to 
have  an  abatement,  according  to  the  extent  and  eflfect  of  the  mis- 
representation. It  never  has  been  doubted — ^and  the  case  before 
us  is  an  illustration  of  the  application  of  the  principle — that  de- 
ceit committed  in  the  sale  of  property,  would,  like  any^other  fraud* 
have  the  effect  to  discharge  the  vendee  entirely,  or  partially,  from 
the  payment  of  the  consideration  money ;  but  the  case  remains 
yet  to  be  decided,  that  it  should,  by  way  of  discount,  entitle  the  de- 
fendant to  recover  damages  against  the  plaintiff.  What  is  a  deceit? 
It  is  a  tort,  arising,  it  is  true,  out  of  a  contract ;  but  the  damages 
are  unascertained,  and  are  entirely  to  be  measured  by  the  discre- 
tion of  a  jury.  These  reasons,  with  the  authorities  to  which  I 
have  referred,  are  sufficient,  it  seems  to  me,  to  show  that  in  ruling 
this  point  of  law  against  the  defendant,  the  circuit  judge  was  nei- 
ther hasty,  nor  in  error.  As  to  the  objections  to  the  verdict,  for 
supposed  errors  in  fact,  they  require  no  other  explanation  or  an- 
swer than  those  given  in  the  report. 
The  motion  is  dismissed. 

Evans,  Earle,  and  Butler,  Justices,  concurred. 

Wardlaw  Sf  Perrin,  for  the  motion. 
Burtt  contra. 

Note. — The  reader  is  refenred  to  a  former  trial  and  appeal  in  this  case. 
Vol.  I.— 44 
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to  be  found  in  Dudley's  Reports,  p.  325.  On  the  subject  of  discount, 
see  the  cases  of  Madison  &  Latimer  ads.  M*Cullougb»  ante.  p.  SSi  and 
Ewarts  v.  Kerr,  ante.  p.  203,  in  this  volume.  R- 


Easterlino  (Ordinary)  v.  Neill  Thompson. 
The  same  v.  The  same. 

The  creditors  of  a  deceased  debtor,  whether  by  judgment,  bond,  or  simple 
contract,  must,  for  the  collection  of  their  debts,  proceed  against  the  eze« 
cutor  or  administrator  of  their  debtor.  They  have  no  right  at  law  to 
claim  payment  from  any  one  else,  unless  it  may  be  that  in  the  case  of  a 
bond-debt,  a  recovery  might  be  had  against  the  heirs,  on  account  of  real 
estate  descended.  In  equity,  the  rule  is  also  uniform^  that  the  executor 
or  administrator  of  the  debtor,  must  be  a  party. 

The  ordinary,  in  making  up  the  accounts  of  an  administrator,  at  the  inBt.aTif4? 
of  a  creditor,  cannot  do  so,  unless  he  has  the  proper  parties  before  him : 
upon  the  death  of  an  administrator,  his  administrator  is  not  accountable 
to  the  creditors  of  the  first  intestate;  against  him  they  have  no  right  of 
action.  Their  remedy  is  against  the  administrator  de  bonis  nan  of  the 
first  intestate,  whose  duty  it  is  to  have  an  account  from  the  administrator 
of  the  administrator. 

During  the  life  time  of  the  administrator  of  an  intestate,  the  creditors 
of  the  intestate  have  a  right  to  claim  an  account  from  him.  On  his 
death,  their  remedy  directly  against  him  is  gone.  It  is  only  through 
an  administrator  de  bonis  non  of  the  first  intestate  they  can  have  an 
account ;  for  at  law,  or  before  the  ordinary,  the  administrator  de  bonis 
non  of  the  first  intestate^  is  the  only  party  entitled  to  demand  the 
account  In  equity^  the  creditors  of  the  first  intestate,  by  making  the 
administrator  de  bonis  non  of  such  intestate,  and  the  administrator  of 
the  first  administrator  parties,  might  claim,  and  have,  it  seems^  an  ac- 
count of  both  administrations. 

Before  BUTLER,  /.,  at  Marlborough,  Fall  Term,  1838. 

This  was  an  action  of  debt  on  an  administration  bond.    The 
report  of  his  honor,  the  presiding  judge,  is  as  follows ; 
^^  This  report  may  be  regarded  as  applicable  to  both  of  the  above 
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cases.  The  real  plaintiffs,  John  M'Lauren  and  Hugh  M'Goll, 
bring  this  action  on  the  adnunistration  bond  of  Colon  M'ColI, 
against  the  defendant,  as  one  of  his  securities,  to  make  him  liable 
for  the  default  of  Colon  M'CoU,  in  the  administration  of  Duncan 
M'ColI's  estate.  They  are  the  oldest  creditors  by  judgments  which 
they  recovered  against  Duncan  M'ColI  in  his  life  time. 

Duncan  M'CoU  died  some  time  in  1828,  and  administration  on 
his  estate  was  granted  to  Colon  M'ColI,  who  gave  his  bond  to  the 
ordinary,  with  John  J.  Stubbs  and  Neill  Thompson  as  his  securi- 
ties. Some  time  before  1830,  Colon  died,  and  administration  on 
his  estate  was  granted  to  Malcolm  IhTBryde,  on  the  4th  of  Janu- 
ary, 1830 — and  John  J.  Stubbs  was  appointed  administrator  de 
bonis  non  of  Duncan  M'CoU's  estate.  M'Bryde  and  Stubbs  have 
both  moved  out  of  the  State,  leaving  the  debts  against  Duncan 
M'CoU's  estate  unpaid. 

At  the  instance  of  the  plaintifl^  the  letters  of  administration 
granted  to  M'Bryde,  were  revoked ;  and  on  the  19th  of  Novem- 
ber, 1834,  Hugh  L.  IMTIntyre  was  appointed  administrator  (fe  bonis 
non  of  Colon  M'CoU's  estate. 

On  the  22d  of  the  same  month,  M'Intyre  and  Neill  Thompson 
were  cited  before  the  ordinary,  to  give  an  account  of  Colon 
M'CoU's  actings  and  doings  on  the  estate  of  Duncan  M'ColI,  and 
thereupon  the  ordinary  made  up  his  decree  against  both  of  them. 
The  decree  is  in  general  terms,  stating  that  Colon  M'ColI  had 
taken  into  his  possession  and  had  wasted  of  the  estate  of  Duncan 
M'CoU  9380,  and  that  the  defendants  were  liable  to  pay  that 
amount  to  the  creditors  of  Duncan.  Colon's  estate  is  insolvent, 
and  this  action  is  brought  against  Neill  Thompson  to  make  him 
responsible  for  so  much  as  will  pay  plaintiffs,  whose  debts  amount 
to  $280.  The  objections  taken  on  the  trial  are  the  same  that  are 
taken  in  the  grounds  of  appeal.  I  overruled  the  objections  to  the 
recovery,  holding  that  the  creditors  of  Duncan  have  a  right  to  hold 
Colon's  security  liable  for  any  default  of  Colon,  whilst  he  acted  as 
administrator,  without  making  another  administrator  de  bonis 
non  of.  Duncan's  estate  a  party.  The  acts  of  dififerent  adminis- 
trators, on  the  same  estate,  are  but  parts  of  one  administration. 
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and  each  should  be  held  liable  to  the  extent  of  assets  that  come  in 
his  hands.  It  should  be  here  remarked,  that  it  was  shown  that 
Stubbs,  the  administrator  de  bonis  non  of  Duncan,  had  never  taken 
any  thing  of  much  value  into  his  possession.  Nor  had  he  ever 
called  on  the  administrator  of  Colon  to  account  to  him  for  Colon's 
administration,  which  he  might  have  done,  and  thus  in  some  mea- 
sure have  simplified  these  proceedings.  But  not  having  done  so, 
the  plaintiffs  were  not  compelled  to  recover  against  him  before 
they  could  resort  to  the  one  actually  in  fault  and  actually  liable. 
This  action  is  brought  by  those  who  have  a  right  to  have  their 
debts  paid  out  of  the  assets  oi  Duncaa  JUTColl's  estate,  and  agabst 
one  who  is  answerable  for  the  person  who  wasted  them.  The  de- 
cree  of  the  ordinary  is  accompanied  by  a  report,  which  it  vfaa 
said  was  made  to  be  used,  in  «ome  other  cases,  but  which  was  ap- 
plicable to  this.  Objections  were  taken  to  the  decree  and  report 
on  the  ground,  that  they  included  M'Intyre  as  well  as  the  defen- 
dant, or  rather  that  they  included  defendant  as  well  as  Aflntyre, 
I  did  not  think  there  was  any  thing  in  the  objection.  An  ordinary's 
decree  is  but  a  judicial  statement  of  accounts,  and  does  not  have 
any  of  the  attributes  of  an  enforcibe  judgment  at  law.  Its  pur- 
pose is  to  inform  this  court  of  the  true  amount  for  which  an  admin- 
istrator and  his  sureties  should  be  held  liable  in  an  action  on  their 
bond,  and  for  this  purpose  the  report  and  decree  of  the  ordinary 
may  be  referred  to,  as  sufficient  in  this  case,  with  the  understand- 
ing that  the  security  always  has  the  liberty  to  take  advantage  of 
any  error  committed  in  making  up  the  accounts  against  the  princi- 
pal. This  liberty  was  allowed  the  defendant  in  this  case,  and  he 
went  to  the  jury  on  the  testimony  he  adduced,  the  object  of  which 
was  to  show,  that  Colon  M'CoIl  had  accounted  for  all  Duncan's 
estate,  or  that  it  was  insolvent.  The  jury  negatived  this  conclu- 
sion by  finding  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  this  court  for  a  new 
trial,  on  the  following  grounds : 

1.  Because  the  decree  of  the  ordinary  against  Hugh  L.  M*In- 
tyre,  the  administrator  de  bonis  non  of  Colon  M'CoIl,  who  was  ad- 
ministrator of  Duncan  M'CoIl,   deceased,  was  not  sufficient  to 


FROM  THE  COURTS  OF  LAW.  349 

Columbia,  Maj,  1839. 

charge  the  defendant,  Neill  Thompson,  who  was  security  of  Colon 
M'CoU,  administrator  of  Duncan  IVTColl,  when,  at  the  time  of 
making  the  decree,  J.  J.  Stabbs  was  administrator  de  bonis  non  of 
the  estate  of  Duncan  IVrColl,  and  was  no  party  to  the  decree,  or 
the  proceedings  before  the  ordinary  on  which  the  decree  was 
founded. 

2.  Because  the  decree  was  void,  it  being  rendered  against  two 
persons,  to  wit :  H.  L.  M'Intyre,  administrator  de  bonis  non  of  Co- 
lon M'Coll,  and  Neill  Thompson,  securiQr  of  Colon  as  administra- 
tor of  Duncan,  neither  of  whom  represented  or  could  represent 
the  estate  of  Duncan  M'ColL 

3.  Because  it  did  not  appear  that  Duncan  M'Coll,  the  intestate, 
had  any  property  that-teme  into  the  hands  of  Colon  that  was  not 
accounted  for,  and  properly  and  legally  disposed  of. 

4.  Because  his  honor  instructed  the  jury  that  they  must  find 
against  the  defendant  if  any  property  went  into  the  hands  of  Co- 
Ion  as  administrator  of  Duncan,  which  he  had  not  accounted  for, 
without  stating  at  the  same  time,  that  the  proper  person  to  account 
must  be  first  cited  to  appear  before  the  ordinary,  and  that  this  had 
not  been  done. 

5.  Because  his  honor  charged  the  jury  that  the  creditors  had  a 
right  to  go  against  any  one,  who,  at  any  time  had  the  estate  of 
Duncan  in  his  hands,  unless  he  can  show  that  he  has  paid  away 
what  he  had  received,  whereas  in  this  case  the  creditors  could 
proceed  in  a  court  of  law,  against  the  administrator  de  bonis  non 
of  Duncan  M'Coll  only. 

6.  Because  the  defendant  was  not  answerable  in  these  cases  in 
a  court  of  law,  and  can  be  charged  in  equity  only. 

7.  Because  the  decree  of  the  ordinary  is  absolutely  void  as  far 
as  regards  the  defendant,  Neill  Thompson,  and  could  not  be  given 
in  evidence  against  him. 

8.  Because  the  decree  of  the  ordinary  was  void,  inasmuch  as  it 
did  not  state  any  account  or  any  thing  else,  on  which  it  was  founded. 

9.  Because  the  finding  of  the  jury  was  contrary  to  law,  inas- 
much as  there  was  no  evidence  to  support  it. 
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Curia,  per  O^Neall,  J.  The  creditors  of  a  deceased  debtor,  whe- 
ther by  judgment  bond  or  simple  contract,  must,  for  the  collection  of 
their  debts,  proceed  against  the  executor  or  administrator  of  their 
debtor.  They  have  no  right,  at  law,  to  claim  payment  from  any 
one  else;  unless  it  may  be  that,  in  the  case  of  a  bond  debt,  a  reco- 
very might  be  had  against  the  heirs  on  account  of  real  estate  de- 
scended. In  equity,  the  rule  is  also  uniform,  that  the  executor  or 
administrator  of  the  debtor  must  be  a  party.  The  ordinary,  in 
making  up  the  accounts  of  an  administrator  at  the  instance  of  a 
creditor,  cannot  do  so,  unless  he  has  the  proper  parties  before  him. 
Upon  the  death  of  an  administrator,  his  administrator,  is  not  ac- 
countable to  the  creditors  of  the  first  intestate.  Against  him  they 
have  no  right  of  action.  Their  remedy  is  against  the  administra- 
tor de  bonis  non  of  the  first  intestate,  whose  duty  it  is  to  have  an 
account  from  the  administrator  of  the  first  administrator.  These 
rules  are  so  plain  and  obvious,  that  I  have  not  thought  it  worth 
while  to  look  for  authorities  for  their  support  It  will  not  do  to 
say  that  creditors  have  the  right  to  follow  the  funds  of  their  debtor 
into  the  hands  of  any  one  who  has  them.  They  have  no  right  to 
require  them  to  be  paid  to  their  debts  by  any  one  except  his  ad- 
ministrator. During  the  life  time  of  Colon  M'Coll,  the  creditors  of 
Duncan  M'CoU,  deceased,  had  the  right  to  claim  an  account  from 
him.  On  his  death,  their  remedy,  directly  against  him,  was  gone: 
through  an  administrator  de  bonis  non  of  Duncan  IVTCoU,  they 
might  have  the  account  For  at  law,  or  before  the  ordinary,  the 
administrator  de  bonis  non  was  the  only  party  entitled  to  demand 
the  account  In  equity,  the  creditors,  by  making  him  and  the  ad- 
ministrator of  Colon  M'Coll  parties,  might  claim  and  have  an  ac- 
count of  both  administrations. 

The  security  of  Colin  M'GoU  has  the  right  to  insist  that  his 
principal  is  only  accountable  to  the  administrator  de  bonis  n(m 
of  Duncan  M'CoU,  or  in  a  case  where  he  is  a  party.  For  it  may 
be,  as  between  them,  there  is  a  defence  to  the  account  which  could 
not  now  be  set  up  against  the  creditors.  I  do  not  know  the  rela- 
tionship between  Colin  M'CoU  and  Duncan  M'Coll :  if  it  is  so, 
that  the  former  was  the  son  of  the  latter,  and  in  an  account  claim- 
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ed  by  the  administrator  de  bonis  non  of  Duncan,  Golin's  adminis- 
trator could  show  that  the  administrator  de  bonis  non,  had  assets 
sufficient  to  pay  the  debts,  and  that  the  fund  in  his  intestate's  hands 
"was  not  more  than  his  share,  then  the  court  would  not  compel  him 
to  pay  it  over.  But  if  the  creditors  have  a  right  to  proceed  against 
him  directly,  then  this  defence  could  not  avail  him,  he  would  be 
liable  to  the  account  on  account  of  the  assets  in  his  hands.  It  is 
possible  that  in  this  case,  that  there  are  no  grounds  for  the  case 
supposed ;  but  the  rule  of  this  case  must  reach  others,  and  the  sup- 
position here,  may  be  reality  there ;  and  hence  it  is  fair  thus  to 
test  it 

The  motion  is  granted. 

Eable  and  Richardson,  Justices,  concurred. 

Butler,  J.  I  do  not  like  to  see  the  substance  of  justice  sacri- 
ficed to  mere  form,  where  form  is  not  imperatively  obligatory. 
The  plaintiff's  demand  is  unquestionable.  It  consists  of  judgments 
recovered  against  Duncan  M'CoU  in  his  life  time.  As  far  as  a 
court  could  establish  such  a  demand  by  judgment,  it  has  been 
done.  Colin  M'CoU,  administrator  of  Duncan  M'Coll,  was  liable 
to  pay  it  in  his  life  time ;  and  no  one  doubts  but  that  the  defendant's 
securities  will  be  held  ultimately  liable ;  for  this  obvious  reason, 
that  their  intestate  was  the  only  person  that  ever  had  in  his  hands 
the  assets  of  Duncan's  estate ;  and  that  he  wasted  them  instead  of 
applying  them  to  the  payment  of  plaintiff's  judgments,  which 
were  the  oldest  and  first  to  be  paid,  according  to  law.  The  plain- 
iiSk  have  shown  that  they  have  been  injured  by  the  conduct  of 
Colin  M'Coll,  and  that  defendants,  by  signing  the  bond,  bound 
themselves  to  be  answerable  for  all  his  defaults  as  administrator. 
They  took  upon  themselves  the  burthen  of  showing  that  no  one 
else  could  have  been  held  liable  but  Colin.  After  showing  all  this, 
they  are  to  be  turned  out  of  court,  that  they  may  go  through  the 
idle  form  of  suing  one  who  has  nothing  to  pay  with,  and  has  com- 
mitted no  default  If  the  plaintiffs  had  only  shown  that  they  had 
a  demand  by  judgment  against  Duncan's  estate,  it  would  not  have 
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been  sufficient  to  make  Colin,  or  his  securities  liable.  But  when 
they  showed  that  no  other  administrator  de  bonis  non  could  be 
liable,  it  seems  to  me,  they  were  fully  entitled  to  have  their  judg- 
ment The  executor's  law  gives  any  one  who  has  been  injured  by 
an  administrator  the  right  to  sue  on  the  bond.  It  is  broad  in  its 
provisions,  and  should  not  be  frittered  away  by  judicial  decisions. 
For  these  reasons  I  dissent  from  the  judgment  of  a  majority  of  my 
brethren. 

Evans,  Justice,  concurred. 

Graham^  for  the  motion. 
Dudley  4*  DargaUf  contra. 


Smith,  Wright  &  Ca  v.  C.  C.  Campbell  &  Co. 
N*  Hayden  v.  The  Same. 
Churchill,  Southmayd  &  Co.  v.  The  Same. 
Collins,  Keesb  &  Co.  v.  The  Same. 
Harrall,  Wright  &  Co.  v.  The  Same. 
Miller,  Ripley  &  Co.  v.  The  Same. 

An  assignment  of  the  whole  estate  and  effects  of  a  dehtor  for  the  benefit  of 
his  creditors  generally,  though  upon  trusts,  preferring  in  the  order  of  pay- 
merit  one  creditor  to  another,  has  been  recognized  in  this  State  as  valid 
and  binding^See  Niolon  v.  Douglass  et  al.,  2  Hill.  Ch.  R.,  443, 446. 

Such  a  preference  is  not  **  the  undue  preference  of  one  creditor  to  another," 
contemplated  by  the  7th  section  of  the  prison  bounds  acts,  (P.  L.  456,) 
and  in  itself  constitutes  no  sufficient  ground  of  opposition  to  the  discharge 
of  a  debtor  under  the  provisions  of  that  act. 

By  the  undue  preference  spoken  of  in  the  prison  bounds  act,  is  meant  such  an 
intentional  preferring  of  one  ereditoTt  as  may  enable  him  to  receive  pay- 
ment and  dUogether  defeat^  dday^  or  Mnder^  another  creditor  from  being 
paid :  a  preference  to  come  within  the  inhibition  of  this  act,  must  be 
frauduLM. 
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Where  a  deed  of  asBignment  for  the  benefit  of  creditora  generaUyt  though 
upon  trusts,  pre/<prring  in  the  order  of  payment  some  creditors  to  others, 
conveyed  to  the  assignees  all  the  effects  of  the  assignor,  and  among  other 
things  choses  in  action  to  a  considerable  amount :  Held,  that  such  as- 
signment could  not,  on  the  hce  of  the  deed,  be  considered  as  made  to 
^eatf  delayf.  or  hindert  the  pUuntifiis,  crediton  of  the  assignor,  though 
not  among  the  preferred  creditors. 

Where  upon  the  trial  of  an  issue  upon  a  suggestion  of  fraud,  before  a  com- 
missioner of  special  bail,  a  question  is  put  to  a  witness  touching  his  opin- 
ion of  the  value  of  certain  property  assigned,  which  question  is  objected 
to  and  overruled  by  the  commissioner :  This  court  will  not  grant  a  new 
trial  on  that  ground,  if  it  perceives  the  point  has  been  answered  to  by  the 
witness  in  other  parts  of  his  testimony,  as  far  as  the  nature  of  the  inquiry 
would  allow. 

Tms  case  came  np  on  an  appeal  and  motion  for  a  new  trial,  upon 
the  finding  of  the  jury  in  a  question  of  fraud,  tried  before  John 
Hanks,  Esq.,  a  commissioner  of  special  bail  for  Sumter  District. 
The  report  of  the  commissioner,  which  presents  alt  the  facts  of  the 
case,  is  as  follows : 

**  Wm.  H.  Bowen,  one  of  the  parties  of  the  firm  of  C.  C.  Camp- 
bell &-Go.,  wha  was  in  arrest  under  the  executions  of  the  above 
stated  piaintifis,  (together  with  three  other  executions,  on  which  C. 
C.  Campbell  &  Co.  had  been  security  for  one  A.  China,  which, 
since  the  appeal  taken,  have  been  partially  arranged  by  said  A. 
China,  and  the  appeal  as  to  them  discontinued,  as  I  am  instructed 
by  the  plaintiffs  attorney,)  after  the  usual  notice  given  and  schedule 
filed,  applied  to  be  discharged  under  the  prison  bounds  act.  His 
application  was  resisted  on  behalf  of  above  stated  plaintiffs,  on  the 
ground  of  fraud  and  an  undue  preference  given  to  some  of  his 
creditors  within  three  months  previous  to  the  time  of  his  arrest. 
A  suggestion  was  filed,  containing  various  grounds,  which  is  here- 
with submitted.  A  jury  was  summoned  and  a  court  was  organ- 
ized conformably  to  the  act  of  1833,  to  try  the  facts  contained  in 
the  suggestion.  The  cases  being  the  same,  were,  by  the  arrange- 
inentof  the  parties,  tried  under  the  same  suggestions.  The  sche- 
dule of  Bowen  contained  nothing  but  his  wearing  apparel,  and  a 
small  quantity  of  house  and  kitchen  furniture,  which  was  then  un- 
der levy  by  the  sheriff  of  the  district,  under  senior  executions. — 
Vol.  L— 45 
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The  plaintiffs  iDtroduced  id  evidence,  a  deed  of  assigmnent  execu- 
ted by  W.  H.  Bowen  and  Jacques  Bishop,  (two  of  the  parties  of 
the  firm  of  C.  C.  Campbell  &  Co.,)  on  the  19th  day  of  February, 
1838,  being  within  three  months  previous  to  the  time  of  his  arrest 
under  these  executions  and  present  application  to  be  discharged. 
The  assignment  was  made  to  T.  J.  Withers,  John  M.  Desaussure 
and  John  M.  Gilchrist.    The  two  former  declined,  the  latter  ac- 
cepted the  trust.    The  plaintiffs  then  introduced  their  judgments 
and  showed  that  their  debts  ranked  in  the  fifth  and  last  class,  ac- 
cording to  the  order  specified  in  the  assignment,  a  certified  copy  of 
which,  together  with  the  schedule  of  debts,  accompanies  this  re- 
port   The  sheriff  of  the  district,  (a  witness  of  plaintiffs,)  testified 
that  he  understood  from  Mr.  Bowen,  that  he  had  included  all  his 
property  in  his  assignment — that  he  had  examined  the  schedule 
accompanying  the  assignment — that  he  considers  the  notes  and  ac- 
counts, specified  in  the  first  and  second  divisions,  worth  about 
922,000 — that  he  had  not  seen  the  notes  or  accounts,  but  only 
spoke  of  that  amount  being  put  down  against  persons  whom  he 
regarded  solvent,  and  the  judgments  enumerated,  together  with 
the  executions,  worth  92000.     That  he  had  sold  under  executions 
against  Bishop,  Bowen  and  Campbell,  which  are  older  than  the 
assignment,  but  which  are  provided  for  in  it,  property  almost  en- 
tirely of  Dr.  Bishop,  to  the  amount  of  980,000,  most  of  which  was 
not  embraced  in  the  assignment,  and  that  there  still  remained  in 
Sumter  district,  liable  to  those  judgments,  about  910,000  worth  of 
property,  exclusive  of  the  Bishopville  houses  and  lands,  which 
were  under  mortgages  to  the  Messrs.  Du  Boses,  of  Darlington,  to 
secure  them  as  securities  upon  the  bond  held  by  John  Robinson, 
John  Robinson  &  Son,  and  Robinsons  and  Caldwell,  of  Charles- 
ton— that  he  should  be  obliged  to  return  the  executions  of  fi.  &•  in 
these  cases,  under  which  the  defendant  was  arrested,  nulla  bono.— 
That  the  amount  of  judgments  in  his  ofiice  against  these  defendants, 
is  about  170,000  or  180,000  dollars,  of  which  about  940,000  is 
against  Jacques  Bishop  alone,  in  favor  of  John  M.  Gilchrist,  (pre- 
ferred under  the  fourth  class  in  the  assignment) — 110,000  due  the 
banks,  (preferred  under  the  second  class  in  the  assignment,)  one  of 
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which  judgments  was  confessed  some  time  before  the  assignment, 
and  the  others  a'few  days  before — the  balance  coming  in  under 
the  diflerent  classes  of  the  assignment;  the  plaintiffs  under  the  firth 
class  which  ]s>  the  last.  The  sheriff  also  testified  Ihat  of  the  debts 
due  by  persons  in  Darlington,  stated  in  the.  schedules,  he  had  no 
knowledge  and  could  not  speak  as  to  them>  That  the  schedule 
comprised  all  the  debts,  good  and  bad,  that  appeared  upon  the 
books  for  the  last  twelve  or  fifteen  years — a  great  number  of  writs 
lodged  to  the  last  court.  John  M.  Niolon,  plaintiffs  witness,  testi- 
fied that  in  Feb.  1836,  he  ceased  to  be  a  partner  with  Dr.  Bishop, 
in  the  firm  of  J.  M.  Niolon  &  Co.  The  store  at  Bishopville  was 
then  worth  eight  or  ten  thousand  dollars.  He  took  the  Camden 
store  at  $14,000.  The  firm  of  C.  C.  Campbell  &  Co.,  went  into 
operation  when  that  of  J.  M.  Niolon  &  Co.  ceased.  Dr.  Bishop 
then  owned  at  Bishopville,  all  the  property  which  he  lately  owned ; 
the  lands  at  Bishopville  and  one  hundred  and  sixty  negroes.  He 
tranferred  all  the  J.  M .  Niolon  &  Co.  debts,  to  Dr.  Bishop,  about 
SO  or  60,000  dollars.  Dr.  Bishop  then  owed  John  Robinson  about 
#86.000 — ^knows  of  no  losses — regarded  Dr.  Bishop  perfectly  sol- 
vent at  the  time  of  the  dissolution  and  apprehended  no  disaster. — 
On  his  cross  examination,  the  witness  stated  that  Dr*  Bishop  paid 
John  Robinson  990,000,  by  a  plantation  in  the  west,  by  which  op- 
eration he  made  a  considerable  amount.  W.  H.  Bowen  was  worth 
nothing  when  Niolon  &  Co.  ceased.  C.  C.  Campbell  &  Co.  sus- 
tained losses  in  cotton  in  1836  and  1837 — ^they  dealt  very  largely 
in  cotton— owed  some  debts  besides  that  to  Robinson.  Bowen 
was  liberal  in  his  dealings — does  not  know  of  a  dollar  that  he  has 
not  assigned. 

John  M.  Gilchrist,  the  plaintiffs  witness,  testified  that  the  bonds 
due  John  Robinson,  Robinson  6c  Son,  and  Robinsons  &  Caldwell, 
mentioned  in  the  first  part  of  the  assignment,  amount  to  860,000, 
payable  in  one,  two,  and  three  years.  That  the  amounts  due  the 
banks,  preferred  in  the  second  class,  was  $1 10,000,  890,000  of 
which  would  be  paid  out  of  the  sales  of  the  property  in  Sumter 
district,  under  the  bank  executions,  which  were  the  oldest.  He 
was  unable  to  testify  what  was  the  amount  of  the  debts  due  by  the 
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firm  of  C.  C.  Campbell  &  Co.,  but  that  he  suppoBed  they  amount- 
ed to  •200,000.  That  few  persons  had  taken  the  trouble  to  send 
in  statements  of  their  debts  to  him,  as  they  thought  it  useless.-— 
That  it  will  take  him  five  years  to  wind  up  the  affitirs  of  the  con* 
cern.  The  confessions  of  judgment  which  he  had  against  Dr. 
Bishop,  amounted  to  $40,000,  and  are  preferred  in  the  fourth  class 
of  the  assignment.  On  his  cross  examination,  he  stated  that  the 
amount  of  western  paper,  all  of  which  could  be  collected  in  two 
years,  is  842,000,  in  the  hands  of  Robinson  &  Caldwell — 16,000 
had  been  withdrawn  by  himself  before  that,  leaving  the  $42,000. 
There  was  due  from  Christopher  H.  Taylor,  of  Alabama,  $10,000. 
The  shoe  store  In  Camden  had  been  sold  for  $6,250.  The  Bi^- 
opville  houses  and  lands,  which  were  mortgaged  to  secure  the  se- 
curities of  the  bonds  to  Robinson,  were  worth  SO  or  $40,000r-* 
that  Bowen  had  placed  in  one  of  the  banks  in  Camden,  and  in  the 
hands  of  Charles  J.  Shannon,  (a  judgment  creditor  to  the  amount 
of  $9,000,)  $14,000  in  notes  as  collateral  security.  There  was 
also  some  bank,  rail  road  and  hotel  stock,  mentioned  in  the  assign- 
ment ;  also  some  Alabama  lands,  worth  $10,000 — also  a  lot,  or  lota, 
in  Camden,  mentioned  in  the  assignment.  George  Q.  M'Intosh, 
plaintifis  witness,  testified  that  he  had  the  notes  and  accounts  spe- 
cified in  the  third  and  fourth  division  for  collection,  and  not  more 
than  $1,000  would  be  collected  from  them.  The  question  was 
asked  of  witness,  John  M.  Gilchrist,  the  assignee,  if  from  his  ac- 
quaintance with  the  amount  due  and  the  value  of  the  assigned  pro- 
perty, the  debts  specified  in  the  fifth  class  would  ever  receive  any 
thing  ?  It  being  objected  to  and  overruled  as  incompetent,  I  also 
excluded  his  opinion  and  estimate  as  to  the  value  of  the  assigned 
property.  The  witness,  on  cross  examination,  afterwards  testified 
that  as  to  the  debts  mentioned  in  the  schedule,  he  had  no  knowl- 
edge of  the  solvency  of  many  of  the  persons  who  were  put  down 
as  debtors.  That  he  had  not  examined  the  papers  that  had  been 
turned  over  to  him.  The  plaintiffs  also  ofiered  in  evidence,  a  paper 
signed  by  W.  H.  Bowen,  the  defendant,  in  April,  1838,  certifying 
to  a  large  amount  of  money  delivered  over  and  paid  to  J.  M.  Gil- 
christ.   This  paper  is  in  possession  of  plaintiffi  attorney,  and  is  to 
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be  sabmitted  with  this  report  All  the  witnesses  coDcarred  in  sta^ 
ting  that  Bowen  was  very  liberal  and  careless  ia  his  dealings,  and 
had  lost  by  going  security  and  loaning  money.  The  defendant 
called  no  witnesses.  The  jury  found  for  the  defendant  on  all  the 
grounds  contained  in  the  suggestion,  and  the  plaintiffs  appealed  on 
the  accompanying  grounds.  At  the  suggestion  of  both  party's 
attornies,  for  the  plaintiffs  and  defendants,  I  herewith  submit  this 
amended  report." 

COFT  DEED  OF  ASSIGNMBNT. 

J.  Bishop  (xnd  TFm.  H.  Bowen^  to  John  M.  QUchrisU 

Statb  of  Sovth-Carouna,  ) 
Sumter  DistricU      \ 

Whereas,  John  M.  Niolin  and  Jacques  Bishop,  late  merchants 
and  partners  in  trade,  trading  at  Camden,  under  the  name  and 
style  of  John  M .  Niolin  &  Co.,  having  dissolved  their  connection 
in  business,  and  the  books,  accounts,  notes,  bills,  bonds,  judgments 
and  choses  in  action  and  possession,  of  every  description  what- 
ever,  transferred,  assigned,  and  set  over  to  Jacques  Bishop,  and  he 
is  now  the  owner  of  what  remains.  And  whereas,  Licwis  John- 
ston and  Jacques  Bishop,  late  merchants  and  partners  in  trade» 
trading  under  the  firm  of  Lewis  Johnston- &  Co.,  at  Camden,  have 
dissolved*  and  the  books,  accounts,  notes,  bills,  bonds,  judgments 
and  choses  in  possession  and  action,  have  been  assigned  and  set 
over  to  Jacques  Bishop.  And,  whereas,  also,  the  establishment  at 
Camden,  called  the  Millinery  Store,  was  transferred  to  Jacques 
Bishop ;  and  the  whole,  including  all  the  debts  and  chosen  in  ac- 
tion and  posSessioQ,  accounts,  notes,  bills,  bonds  and  judgments, 
were  assigned,  transferred  and  set  over  to  C.  C.  Campbell,  Jac- 
ques Bishop,  and  William  H.  Bowen,  late  merchants  and  partners, 
at  Bishopville,  trading  under  the  name  and  style  of  C.  C.  Camp- 
bell &  Co.,  and  the  whole  have  become  somewhat  embarrassed» 
and  desire  to  assign  property  in  trust  for  the  payment  of  their  debts. 
Therefore,  know  all  men  by  these  presents,  that  we,  William  H. 
Bowen  and  Jacques  Bishop,  members  of  the  firm  of  C.  C.  Camp- 
bell Sl  Co.,  do,  each  for  himself^  and  not  one  for  the  other,  for  and 
in  consideration  of  $10  to  each  of  us,  paid  by  Th(»nas  J.  Withers 
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and  John  M.  Desaussure,  of  the  town  of  Camden,  and  John  3L 
Gilchrist,  of  BishopvUle,  the  receipt  of  which  we  do  hereby  ao 
knowledge — and  for  and  in  consideration  of  the  premises,  have 
bargained,  sold,  released  and  assigned,  transferred,  conveyed  and 
set  over,  and  by  these  presents  do  bargain,  sell,  release,  assign, 
tranisfer,  convey  and  set  over  to  Thomas  J.  Withers  and  John  M. 
Desaussure,  of  Camden,  and  John  M.  Gilchrist,  of  Bishopviile, 
their  heirs  and  assigns  forever,  the  following  property :  that  is  to 
say,  the  said  Jacques  Bishop  does  hereby  bargain,  sell,  release  and 
convey  to  the  said  Withers,  Desaussure  and  Gilchrist*  their  heirs 
and  assigns,  the  lots  and  tracts  of  land  described  as  follows,  to 
wit :  one  house  and  lot  in  the  town  of  Camden,  on  Littleton- 
street,  being  the  former  dwelling  of  William  H.  Bowen;  also^  one 
house  and  lot  in  the  town  of  Camden,  on  State-street,  oppo- 
site De  Kalb  monument,  both  lots  being  purchased  of  WiUiam  B. 
Parker ;  one  lot  of  land  in  Sumterville,  with  store  house  and  sta- 
bles, being  the  lot  purchased  of  H.  Holleyman ;  one-third  part  of 
a  house  and  lot  in  Sumterville,  purchased  at  sheriff's  sale,  of  Thos. 
Cogland ;  one  tract  of  land  containing  one  hundred  and  fifty 
acres,  more  or  less,  called  Daniel's  Tract  of  Land,  situate  in  Sa- 
lem, in  the  district  of  Sumter ;  one  other  tract  of  land  in  Salem, 
containing  one  hundred  and  fifty  acres,  more  or  less,  being  the 
tract  of  land  now  occupied  by  Samuel  M'Kay ;  one  other  tract  of 
land  lying  near  Bradford  Springs,  containing  one  hundred  and 
seventy-five  acres,  more  or^less,  purchased  at  sheriff's  sale  as  the 
property  of  Stephen  Burkett ;  one  house  and  lot  in  Sumterville, 
occupied  by  John  D.  Bowen,  purchased  at  sherifTs  sale  as  the  pro- 
perty of  John  D.  Bowen:  one  house  and  lot  at  Bishopviile,  on 
Camden-street,  occupied  by  Wm.  H.  Bowen  ^  one  store  house  and 
lot  at  Bishopviile,  on  Broad-street,  having  a  front  of  seventy  feet, 
and  one  hundred  and  ten  feet  back,  now  rented  to  P.  L.  M'lntyre ; 
one  house  and  lot  at  Bishopviile,  on  Broad-street,  containii^  half 
an  acre,  now  rented  to  Henry  Holleyman ;  ten  vacant  lots  at  Bish- 
opviile, containing  one  hundred  and  ten  feet  front,  and  two  hun- 
dred and  twenty  feet  back,  on  Camden-street,  to  be  designated  and 
laid  out  by  Jacques  Bishop;  three  vacant  lots  at  Bishopviile,  sit- 
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Date  on  Broad-street,  containiDg  ninety  feet  front,  and  running 
back  one  hundred  and  ten  feet,  to  be  designated  by  Dr.  Bishop, 
Isaiah  Dubose,  and  K.  C.  Dubose,  to  release  the  lots  sold  at  Bish- 
opville,  from  the  mortgage  thereon ;  also,  seven  hundred  and  twen- 
ty acres  of  land  in  the  county  of  Marengo,  in  the  State  of  Alaba- 
ma, being  the  land  for  which  Gaines  Whitfield  gave  bonds  for  titles, 
to  be  sold  on  a  credit  of  one  and  two  years,  if  demandable  ;  one 
half  of  abou,t  twenty-two  hundred  and  fifty  acres  of  land,  say  his 
interest  in  about  twenty-two  hundred  and  fifty  acres  of  land  in 
the  county  of  Marengo  and  State  of  Alabama,  being  the  entries 
of  land  purchased  of  the  concern  of  John  M.  Niolin  &  Co.,  Wm. 
E.  Johnston  and  John  J.  Blair,  subject  to  one-fifth  of  the  profits  over 
costs,  to  be  paid  to  James  H.  Bradfoot  for  entering  it,  to  be  sold 
on  a  credit  of  one  and  two  years,  with  interest  if  practicable  and 
advisable.  Also,  the  following  personal  property,  to  wit :  all  the 
leather  and  hides  at  the  tan  yard,  to  be  sold  by  the  assignees  so 
soon  as  it  can  be  got  up  and  prepared  for  market ;  also,  all  the 
household  and  kitchen  furniture,  now  in  the  hands  of  John  D. 
Bowen;  also,  one  chestnut  sorre^  horse  in  the  possession  of  John 
D.  Bowen,  the  last  two,  to  wit ;  the  furniture  and  the  horse,  to  be 
sold  on  the  first  day  of  January  next,  or  so  soon  thereafter  as  the 
assignees  can  make  sale  .thereof,  as  they  are  not  to  be  delivered  up 
before  that  time ;  also,  three  mules ;  one  sorrel  horse  ;  one  wagon, 
DOW  in  the  possession  of  John  D.  Bowen ;  also,  all  the  debts  due 
the  said  Jacques  Bishop,  individually,  consisting  of  judgments, 
notes,  accounts,  bonds  and  choses  in  action  of  any  and  every  de- 
scription, a  schedule  of  which  the  assignees  agree  to  make  out  and 
furnish  in  fifteen  days  from  the  date  hereof,  which,  when  signed, 
shall  be  attached  hereto  and  made  part  of  this  assignment ;  also, 
all  the  accounts,  notes,  bonds,  judgments  and  demands  of  what 
sort  soever,  which  belonged  to  the  late  firm  of  John.  M*  Niolin  & 
Co.,  Lewis  Johnston  &  Co.  and  the  Millinery  store,  a  schedule  of 
which  shall  be  made  out  and  signed  within  fifteen  days  from  the 
date  of  these  presents,  or  as  soon  afler  as  practicable,  attached 
hereto  and  become  part  of  this  assignment ;  also,  all  the  notes, 
bonds,  bills,  judgments,  and  other  debts  whatsoever,  which  belong- 
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ed  to  Bishop  &  Gilchrist,  in  the  hands  of  John  Robinson  &  Sob, 
or  Robinson  &  Caldwell,  of  Charleston,  or  in  the  hands  or  pos- 
session or  control  of  William  Robinson,  of  Linden,  in  the  coun^ 
of  Marengo  and  State  of  Alabama,  to  be  collected  by  the  said 
Robinson  &  Caldwell,  and  applied  as  hereinafter  set  forth  and  de- 
chred ;  and  the  said  Wm.  H.  Bowen  does  hereby  assign  and  set 
over  to  the  said  Thomas  J.  Withers,  John  M.  Desaussure,  and 
John  M.  Gilchrist,  their  heirs  and  assigns,  all  the  dues,  demands^ 
and  sums  of  money  due  him  from  the  firm  of  Christopher  H.  Tay- 
lor, William  H.  Bowen,  and  John  M.  Gilchrist,  to  speculate  on 
negroes,  as  per  written  agreement ;  also,  all  his  interest  in  nine  ne- 
groes, now  in  the  possession  of  Isaiah  Dubose,  in  the  county  of  Ma- 
rengo and  State  of  Alabama ;  also,  all  the  demands  he  has  on 
Christopher  H,  Taylor,  of  Marengo  county,  Alabama,  consisting 
of  notes,  and  one  negro  slave,  named  David,  and  one  grey  stud 
horse,  the  two  last  now  in  possession  of  said  Taylor;  also,  one 
house  and  lot  in  the  town  of  Kirkwood,  near  Camden :  also,  one 
vacant  lot  in  Camden,  on  Broad-st  and  the  said  Jacques  Bishop 
and  William  H.  Bowen,  two  of  the  late  firm  of  C.  C.  Camp- 
bell  &  Co^  the  said  C.  C.  Campbell  having  retired  from  the  con- 
cern, and  being  now  out  of  the  district,  and  the  said  Jacques 
Bishop  and  William  H.  Bowen,  being  now  the  owners  and  pro- 
prietors of*  the  whole  assets  of  the  late  firm  of  C.  C.  Campbell  & 
Co.,  late  merchants  at  Bishopville,  do  hereby  assign,  transfer  and 
set  over  to  the  said  Thomas  J.  Withers,  John  M.  Desaussure,  and 
John  M.  Gilchrist,  all  the  notes,  bonds,  judgments,  accounts,  hooks 
and  demands  of  any  and  every  description  whatsoever,  a  com- 
plete schedule  of  which  shall  be  made-  out  within  fifteen  days  from 
this  date,  or  so  soon  thereafter  as  it  can  be  done,  signed  and  attach- 
ed hereto  as  a  part  of  this  assignment,  in  trust,  nevertheless  and  to 
and  for  the  uses  and  purposes  hereinafter  specified,  set  forth  and 
declared ;  that  is  to  say,  to  sell  all  the  property,  collect  all  the  debts 
and  sum  or  sums  of  money,  and  pay  and  appropriate  the  same  as 
follows,  to  wit:  that  the  proceeds  of  all  the  lots  of  land  at  Bish- 
opville, directed  to  be  sold  by  the  assignees,  be  applied  to  the  pay- 
ment of  the  bonds  now  held  and  owned  by  Jchn  Robinson  &  Son, 
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John  Robinson,  and  Robinson  &  Caldwell,  to  which  Isaiah  Du- 
bose,  K.  C.  Dubose  and  A.  6.  Crosswell,  or  either  of  them,  is  se- 
curity ;  also,  that  the  proceeds  of  all  the  lands  directed  to  be  sold, 
situate  in  Alabama,  the  interestof  the  negroes  in  Alabama  above 
assigned,  and  all  the  drafts  and  bills  c^  exchange,  and  other  pa« 
pers,  notes,  &c.,  now  in  the  possesion  and  power  of  John  Robin- 
son, John  Robinson  &  Son,  and  Robinson  &  Caldwell,  of  Charles- 
ton, and  William  Robinson,  of  Linden,  in  the  county  of  Marengo, 
in  the  State  of  Alabama,'  be  applied  to  the  payment  of  the  said 
bonds  to  Robinson,  Robinson  &  Son,  and  Robinson  &  Caldwell, 
or  either  or  any  of  them,  securied  by  the  persons  above  stated,  and 
that  the  said  drafts  and  bills  which  formerly  belonged  to  Bishop 
&  Gilchrist,  C.  C.  Campbell  &  Co.  or  William  H.   Bowen,  be 
collected  by  the  said  Robinson  &  Caldwell,  and  appropriated  by 
them,  and  if  a  sufficient  amount  to  pay  the£rst  instalment  of  said 
bonds  be  not  collected,  then  the  assignees  are  required  to  pay  said 
first  instalment  out  of  any  money  arising  from  any  of  the  pro- 
perty assigned,  and  the  said  debts  in  the  hands  of  the  Robinsons 
and  Caldwell   shall  standi  for  the  balance  of  said  bonds,  each 
to  be  paid  equally,  that  is,  the  same  per  centum :  Secondly,  that 
the  assignees  shall  sell  and  convey  all  the  lots  and  tracts  of  land 
above  assigned,   (except  the  lots  of  land  at  Bishopville  and  the 
lands  in  the  State  of  Alabama,  which  are  already  disposed  of^)  on 
such  terms  as  they  think  most  for  the  benefit  of  the  assignors, 
and  that  the  proceeds  be  applied  to  the  payment  of  the  Bank  of 
the  State  of  South-Carolina,  si  Charleston,  against  C.  C.  Camp- 
bell' &  Co.,  Jacques  Bishop  and  William  H.  Bowen,  or  any  or  all 
of  them.  Thirdly :  that  the  said  assignees  collect  all  the  accounts, 
notes,  bonds,  judgments  and  debts  of  every  description,  so  soon 
as  it  can  conveniently  be  done,  and  with  the  monies  collected  pay 
first  the  first  instalment  of  the  bond  due  Robinson   &  Caldwell, 
John  Robinson  &  Son,  and  John  Robinson,  if  it  be  not  paid  by 
collections  out  of  debts  and  from  the  sales  of  property  above  de- 
signated for  that  purpose,  the  costs  and  charges  of  this  assign- 
ment, and  the  principal  and  interest  due  on  a  bond  given  in  eigh- 
teen hundred  and  eighteen,  or  nineteen,  to  Moses  Sanders,  at  Dar- 
VoL.  L-^6 
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lingten  Court  House,  which  was  drawn,  or  (Erected  to  be  drawn, 
by  the  Hon.  Josiah  J.  Evans,  to  secure  Mrs.  Penelope  Bishop  the 
sum  of  about  five  thousand  dollars,  being  the  amount  of  her  share 
of  the  real  estate  of  Col.  Benton,  purchased  by  William  Thomas. 
Fourthly :  nfter  the  payments  above  designated  be  made,  all  other 
funds  arising  from  this  assignment,  unless  herein  otherwise  dis- 
posed of,  shall  be  appropriated  from  time  to  time,  of  which  aae 
month's  notice  shall  be  given,  to  all  the  judgments  against  Jacques 
Bishop,  C.  C.  Campbell  &  Co.  John  M.  Niolin  &  Ca  Bishop  & 
Gilchrist,  or  either  or  any  of  them,  and  to  aU  notes,  bonds,  bills  of 
exchange,  or  other  evidences  of  debt,  or  any,  either,  or  all  of  them 
otik  which  there  is  an  indorsement  or  security,  (including  those 
bonds  above  partly  specifically  provided  for  to  Robinson  &  Cald* 
well,)  and  any  sum  of  money  that  may  appear  upon  settlement, 
if  any  such  will  appear  to  be  due  to  John  M.  Gilchrist  by  Jacques 
Bishop,  pro  rata,  provided  the  debts  of  the  grades  above  specified 
be  presented  ;  but  if,  after  notice  of  one  month  given,  they  are  not 
presented  for  payment,  those  not  presented  need  not  be  regarded 
in  the  payment  directed  to  be  made.   Fifthly :  after  the  payments 
above  designated  to  be  paid,  be  made,  the  balance  of  the  funds 
shall  be  applied  to  the  payment  of  all  debts  owed  by  Jacques 
Bishop,  C.  C.  Campbell  &  Co.  William  H.  Bowen,  Bishop  &  Gil- 
christ, or  either  of  them,  and  all  debts  for  which  all  or  either  of 
them  are,  or  is  liable,  pro  rata.    In  every  instance  where  pay- 
ments are  directed  to  be  made  pro  rata,  notice  of  an  intention  to 
pay  shall  be  given  for  one  month,  designating  the  time  and  place 
of  such  payment ;  and  any  one  not  presenting  his  debts  shall 
receive  nothing  at  that  time,  nor  can  he  render  the  assignees  liable 
for  paying  away  the  funds  to  other  debts  and  omitting  to  pay  his. 
His  debt  may  be  presented  at  any  other  payment.    Any  one  or 
more  of  the  assignees  who  will  accept  has  fiill  power  and  autho- 
rity to  carry  out  the  purposes  of  the  trust  herein  stated,  and  for 
that  purpose  to  employ  an  attorney  or  attorneys  under  him  or  them 
to  dismiss  them  or  any  of  them  at  pleasure,  to  pay  said  attorney  or 
attorneys,  agent  or  agents  so  employed,  what  they  may  judge  rea- 
sonable and  proper  for  their  services,  out  of  the  trust  fund.    They 
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shall  alfo  have  full  power  and  authority  to  settle,  arrange  and 
compromise  debts,  supposed. to  be  bad  or  doubtfuli  as  they  may 
judge  most  conducive  to  the  interest  of  the  assignors,  and  all  inter- 
ested b  the  property  and  debts  assigned,  and  the  payments  made 
to  agents  and  attorneys  for  their  services,  shall  not  interfere  in  any 
way  with  the  compensalion  to  be  received  by  the  assignees,  or  be 
considered  part  of  their  compepsation.  The  acting  assignees  shaU 
receive  5  per  centum  commission  for  their  trouble  over  and  above 
all  costs,  charges  and  expenses  of  collecting  and  paying  away, 
and  each  shall  be  responsible  for  his  own  acts  only,  and  if  the  pro- 
perty and  debts  above  assigned,  be  insufficient  to  pay  the  debts 
due  and  directed  to  be  paid,  then,  and  in  that  case,  J.  Bishop 
agrees,  and  hereby  binds  himself  to  deliver  over  to  the  assignees, 
and  the  right  of  property  is  hereby  changed,  fifty  negroes,  to  be 
designated  in  &milies  by  J.  Bishop,  and  any  other  surplus  property 
he  may  think  proper  to  be  disposed  of;  and  if  after  payment  of  all 
debts  directed  to  be  paid,  there  shall  still  remain  in.  the  hands  of 
the  assignees  any  property  or  funds,  then,  and  in  that  case,  the 
assignees  will  return  the  surplus  to  J.  Bishop  or  his  assigns.  In 
•witness  whereof  we  have  hereunto  set  our  hands  and  seals,  at 
Bishopville,  this  nineteenth  day  of  February,,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-eight,  and  in  the  sixty- 
second  year  of  American  Independence. 

jACiiuss  Bishop,  (l.  s.)  , 
WiLUAM  H.  Bowfiif«  (l.  s.) 

Si^d,  sealed  and  delivered, 
m  presence  of 

Alex.  Graham, 

T.  D.  Bishop. 

The  plaintiffs  appealed,  and  now  nooved  for  a  new  trial  upon  the 
foUowing  grounds : 

1.  That  the  assignment  executed  by  Jacques  Bishop  and  Wil* 
liam  H.  Bowen^  on  the  10th  of  February,  1838,  did  by  its  very 
terms,  give  an  undue  prefer^ice,  within  three  months  previous  to 
his  arfest,  to  some  of  the  creditors  of  the  defendant,  to  the  preju- 
dice of  the  plainttf&. 
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2.  That  the  fects  in  evidence  before  the  jury,  made  out  a  case  of 
undue  preference  of  some  of  his  creditors  by  the  defendant,  to  the 
prejudice  of  the  plaintiffs,  within  three  months  before  his  arrest 

3.  That  the  assignment  by  Wm.  Hi  Bowen  of  his  property,  to 
pay  the  bond  given  in  1818  or  '19,  to  Moses  Sanders,  at  Darling- 
ton Court-house,  which  was  drawn,  or  directed  to  be  drawn,  by 
the  Hon.  Josisdi  J.  Evans,  to  secure  to  Mrs.  Penelope  Bishop,  the 
sum  of  about  five  thousand  dollars,  being  the  amount  of  the  share 
of  the  real  estate  of  Col.  Benton,  purchased  by  Wm.  Thomas,  was 
a  voluntary  gift  for  the  benefit  of  Mrs.  Bishop,  and  such  a  fraud 
on  the  creditors  of  the  defendant,  within  three  months  before  his 
arrest,  as  to  deprive  him  of  the  benefit  of  the  prison  bounds  act 

4.  That  the  said  assignment  by  the  defendant,  on  the  19th  Feb- 
ruary, 1838,  to  pay  the  debts  of  Jacques  Bishop,  and  particularly 
of  such  balance  as  might  be  due  to  John  M.  Gilchrist  by  Jacques 
Bishop  on  settlement,  is  a  fraudulent  conveyance  of  the  defendant's 
property  to  defraud  his  creditors,  within  three  months  before  his 
arrest 

5.  That  the  commissioner  of  special  bail  excluded  the  testimony 
of  John  M.  Gilchrist,  the  assignee,  as  to  the  value  of  the  property 
set  forth  in  the  assignment  and  schedule  of  the  19th  Feb.,  1838. 

6.  That  the  commissioner  of  special  bail  refused  to  suflfer  the 
said  John  M.  Gilchrist,  the  assignee,  to  state  whether  A.  R.  Rufl^ 
and  others,  named  as  debtors  in  the  said  schedule,  did  not  inform 
him  that  they  had  claims  against  the  assignors  in  the  said  assign- 
ment 

Curia,  per  CNball,  J.  The  first  and  fifUi  grounds  of  the  plain- 
tiffs motion  will  alone  be  considered :  the  others  were  either  aban- 
doned, or  are  involved  in  the  first  ground,  or  present  naked  ques- 
tions of  fact,  which  the  court  regard  as  resolved  by  the  verdict  of 
the  jury.  I  will  consider  the  fifth  ground  first.  Looking  to  the 
general  terms  in  which  it  is  set  down,  and  to  the  manner  in  which 
the  commissioner  of  special  bail  reports  his  decision,  I  should  be 
inclined  to  think  the  question  overruled  was  competent,  and  ought 
to  have  been  answered :  for  the  valuation  of  property  is  always 
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matter  of  opinion.    Bat  in  passbg  upon  the  report  made  by  a 
commissioner  of  special  bail,  it  is  not  right  that  we  should  decide 
any  point  upon  a  rigid  construction.    If  it  be  possible,  the  precise 
point  decided,  with  its  attendant  circumstances,  ought  to  be  ascer- 
tained  from  the  entire  statement    On  looking  through  the  report, 
it  is  plain  that  Gilchrist  vwas  examined  as  to  the  value  of  parts  of  the 
assigned  estate.    He  stated  the  amount  of  the  debts  due  to  the  as- 
signors in  Mississippi  and  Alabama:  the  amount  at  which  the  shoe 
store  ih  Camden  was  sold :  the  value  of  the  Bishopvilld  lands:  the 
amount  of  notes  deposited  by  Bowen  in  one  of  the  banks  at  Cam- 
den, and  in  the  hands  of  Mr.  Shannon :  and  the  value  of  some  Ala- 
bama lands.     All  of  the  property  which  was  susceptible  of  valua- 
tion, and  as  to  which  any  inquiry  was  made,  he  valued.    It  would 
seem,  therefore,  that  it  could  not  have  been  as  to  the  actual  value  of 
'  the  assigned  estate  within  his  knowledge,  that  the  witness  was 
about  to  be  examined.    The  report  of  his  cross  examination,  after 
the  justice  had  overruled  the  question,  furnishes,  I  think,  the  clue 
to  the  ascertainment  of  the  question  put  and  overruled.    The  wit- 
ness stated,  "  that  as  to  the  debtors  mentioned  in  the  schedule,  he 
had  no  knowledge  of  the  solvency  of  many  of  the  persons  who 
were  pat  down  as  debtors ;  that  be  had  not  examined  the  papers 
turned  over  to  him." — And  therefore  it  was,  I  conclude,  that  he 
could  not  give  any  opinion  as  to  the  general  value  of  the  assigned 
estate.    In  this  point  of  view,  the  commissioner  of  special  bail  was 
right  in  overruling  the  question.    For  if  answered  one  way  or  the 
other,  it  would  be  a  mere  guess,  and  could  not  be  considered  as  any 
sort  of  evidence.    Looking  to  this  explanation  as  the  true  state  of 
the  matter  before  the  commissioner  of  special  bail,  the  first  groupd 
cannot  be  considered  as^  furnishing  any  reason  for  a  new  trial.    But 
if  it  was  more  doubtfql  than  it  is,  how  the  mattet'Stood  before  the 
commissioner  of  special  bail,  still,  after  it  is  seen  that  the  witness 
could  not  have  answered  from  the  want  of  information,  the  question 
put  to  him,  the  fact  that  the  commissioner  overruled  it  when  he 
ought  to  have  permitted  the  witness  to  answer,  that  he  was  unable 
to  give  any  opinion,  is  no  cause  why  the  case  should  be  sent  back. 
We  see  that  the  answer  would  have  been  nothing — and  hence  to 
send  back  the  case  would  be  a  merely  idle  ceremony. 
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The  first  ground  is  really  the  odIjt  important  one  in  the  case.^ — 
Before  I  commence  the  regular  discussion  of  it,  I  would  observe, 
that  until  the  formation  of  the  firm  of  C.  C.  Campbell  &  Co.,  Bow- 
en,  the  prisoner  in  execution,  was  not  worth  any  thing.  That  firm 
it  is  now  alleged,  is  insolvent  to  a  great  amount ;  but  their  assets 
are  either  included  inihe  assignment  executed  by  Bowen  and  Bish- 
op, or  in  the  schedole  filed  by  Bowen.  The  bulk  of  the  property 
and  assets  covered  by  the  deed  of  assignment,  is  the  private  estate 
of  Dr.  Bishop.  So  that  in  point  of  fact,  instead  of  the  assets  of  the 
firm  of  C.  C.  Campbell  &  Co*  being  diminished  by  being  applied 
to  the  payment  of  Dr^  Bishop's  private  debts,  his  estate  furnishes  a 
more  than  ample  fund  for  that  purpose,  and  will  contribute  lal^y 
to  the  payment  of  the  debts  of  C.  C.  Campbell  &  Co.  Their 
creditors  ought  not  therefore  to  complain,  that  Bowen  united  in  the 
execution  of  the  deed.  He  was  doing  them  no  prejudice — ^instead 
of  it  he  was  directly  benefitting  them.  For  by  the  execution  of 
the  deed,  he  was  at  once  bringing  Dr.  Bishop's  estate,  (upon  which 
his  private  creditors  had  liens,  and  which  had  it  not  been  for  the 
assignment,  they  might  have  sacrificed,  and  thus  have  deprived 
the  creditors  of  C.  C.  Campbell  &  Co.,  of  all  benefit  therefrom,) 
into  a  common  fund,  out  of  which  they  in  their  order  mightexpect 
payment.  According  to  the  case  of  Niolon  v.  Douglass  and  oth- 
ers, 2  Hill.  Ch.  R.  443,  446,  the  debtors  might  legally  execute  such 
a  deed  of  assighment  as  that  which  they  did :  and  that  the  trusts 
contained  in  it  to  pay  some  creditors  in  preference  to  others,  did 
not  make  it  fraudulent  and  void.  The  act  of  1828,  p.  32,  under- 
takes to  regulate  assignments,  **  whenever  any  debtor  shall  asa'gn 
his,  or  her  property,  for  the  benefit  of  his  creditors."  This  shows 
the  sense  of  the  legislature,  that  these  voluntary  assignments  were 
proper :  and  when  that  is  followed  up  by  the  decision  of  the  Appeal 
Court,  that  such  an  assignment  may  be  upon  trusts,  preferring  in 
the  order  of  payment  one  creditor  to  another,  how  can  that  which 
is  thus  legalized  and  made  superior  to-  exception,  be  considered  as 
an  undue  preference  under  the  prison  bounds  act  T  It  is  unneces- 
sary to  examine  this  question.  The  7th  section  of  the  "Act  to  es- 
tablish the  bounds  of  prisons  or  common  gaols  in  this  State,"  (P. 
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L.  456,)  prohibits  the  discharge  of  any  prisoner,  ^^  who  within  three 
months  before  his,  or  her  confinement,  or  at  any  time  since,  has 
paid  or  assigned  his  estate,  or  any  par;t  thereof,  to  one  creditor  in 
pt^ference  to.  another."  A  subsequent  part  of  the  same  section, 
characterizes  this  preference  as  an  /^  undue  preference*"  The 
assignment  in  this  case,  it  must  be  borne  in  mind,  is  not  to  one 
creditor — ^it  is  to  assignees,  one  of  whom  happens  to  be  a  judg- 
ment creditor,  and  who  is  not  preferred  beyond  the  position  which 
his  lien  gave  to  him.  The  deed  is  not  a  payment,  or  assignment 
of  the  estate,  to  one  creditor ;  it  is  for  the  payment  of  all  the  cred- 
itors, in  an  order  established  by  it.  It  is  not  prohibited  by  the 
words  of  the  prison  bounds  act.  Does  the  trust  make  it  an  undue 
preference  of  one  creditor  to  another  ?  In  Walker  v.  Briggs,  1 
Hill.  R.,  128,  I  stated  my  notion  of  an  undue  preference  to  be, 
^such  an  intentional  preferring  of  one  creditor,  as  may  enable  him 
to  receive  payment  and  altogether  defeat,  delay,  or  hinder,  another 
from  being  paid."  This  is,  I  still  think,  a  just  definition. of  an  un* 
due  preference.  To  be  within  it,  the  preference  must  be  fraudu- 
lent :  and  this  is  what  is  said  by  the  subsequent  cases.  The  inten- 
tional preference  of  one  to  another,  so  as  to  altogether  defeat,  delay 
or  hinder,  another  creditor  from  being  paid,  presents  all  the  ingre- 
dients which  make  out  a  fraud,  at  either  common  law,  or  under  the 
statutes  to  prevent  fraudulent  conveyances. 

In  this  case  the  intentional  preference  of  some  creditors  to  ano- 
ther, cannot  be  denied :  but  this  is  not  enough.  Was  it  so  done  to 
defeat,  delay,  or  hinder  ?  It  is  plain  it  was  not.  For  the  fund 
provided  by  the  deed,  with  the  other  property  of  the  assignors, 
may  yet  pay  the  plaintiffs.  If  this  should  turn  out  to  be  the  case, 
there  can  be  no  pretence  that  they  have  been  defeated.  It  is  ap- 
parent that  the  assignors  supposed  that  they  had  provided  ample 
means  for  the  payment  of  all  their  debts.  The  words  of  the  deed 
sufficiently  indicate  this.  Does  the  assignment  delay,  or  hinder, 
the  plaintifis  in  the  collection  of  their  debts  ?  Unquestionably  it 
does  not.  It  rather  facilitates  than  delays.  For  by  the  deed,  as- 
sets are  placed  in  the  hands  of  the  assignees,  which  could  not  be 
reached  by  the  ordinary  process  of  execution.    These  reasons 
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satisfy  me  that  there  was  not  in  law,  on  the  face  of  the  deed  of 
assignment,  an  undue  preference  of  one  creditor  to  another :  and 
hence,  as  the  jury  have  negatived  its  existence  on  the  facts,  there  is 
now  no  pretence  to  say  that  it  existed. 
The  motion  for  a  new  trial  is  dismissed. 

Evans,  Earlb  and  Butler,  Justices,  concurred. 

&  MayrarU  4*  W.  F.  Desaussur^^  for  the  motion. 
Withers^  contra. 


[In  the  succeeding  case,  the  want  of  a  plat  connected  with  the  papers,  ren- 
ders the  precise  points  upon  the  question  of  location,  scarcely  intelligible. 
A  ]dat  seems  to  have  been  exhibited  to  the  Court  of  Appeals,  upon  the 
argument  of  the  case,  and  is  referred  to  in  their  opinion ;  but  none  has 
come  to  the  hands  of  the  Reporter — and  he  has  been  obliged  to  report  the 
case  as  well  as  he  could  without  one.] 

Wai.  Johnson  v.  A.  MIlwain. 

The  action  of  trespass,  quare  clauium  fregitf  is  the  appropriate  action  for  a 
violation  of  the  plaintiff's  possession  of  lands.  If  he  be  in  the  actual  oocu- 
fancy,  he  can  maintain  the  action  wiihoiU  title.  If  his  possession  be  con- 
structive only,  and  not  actual,  he  cannot  maintain  it  without  proof  of  title. 

In  the  execution  of  a  writ  of  habere  facias  possessionem^  the  sheriff  should 
put  the  plaintiff  into  full  possession ;  and  to  do  this,  he  may  put  out  not 
only  the  defendant,  but  all  others,  it  seems,  who  are  in  possession.  This 
he  is  authorised  to  do  by  the  writ ;  but  the  title  of  no  person  is  in  any  way 
affected,  except  that  of  the  defendant  and  those  who  hold  under  him. 

One  of  the  rules  of  location  is,  "that  the  line  shall  be  run  according  to  the 
boundary ;  and  that  the  boundary  is  to  be  observed,  although  the  courae 
be  different."  In  Atkinson  v.  Anderson,  8  M'Cord.  R.,  323,  it  was  held, 
"  that  where  a  junior  grant  called  for  a  senior  as  a  boundary,  the  boundary 
should  be  followed,  although  it  was  a  zigzag  instead  of  a  straight  line,'* — 
and  in  Martin  v.  Simpson,  Harp.  R.  455,  it  was  decided  "  that  where  the 
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boundary  called -for,  extends  only  along  a  part  of  the  line,  then  the  boun- 
dary is  to  be  observed  as  ftir  as  it  goes,  and  the  balance  of  the  line  is  to  be 
run  according  to  the  oourse  called  for  on  the  plat 

Before  EVANS,  /.,  at  Lancaster,  Spring  Term,  1839. 

The  following  is  the  report  of  this  case  by  his  honor  the  presi- 
ding judge : 

"This  was  an  action  of  trespass,  qtiare  clausum  fregit.  Two 
questions  were  made.  1.  Could  the  action  be  maintained  ?  2.  Was 
the  land  included  within  the  plaintiff's  title?  The  facts  upon 
which  the  first  question  depends  were  these :  The  plaintiff  claimed 
the  land  as  granted  to  one  Fennell,  1st  January,  1787.  After  the 
date  of  the  grant,  one  M'Ganah  occupied  the  land  for  forty  years ; 
from  him  there  was  a  regular  title  to  one  Hugh  IVTRory,  who 
bought  in  1826. — M'Rory  left  the  State  without  paying  for  it. 
It  was  sold  under  executions  in  attachment,  and  purchased  by  the 
plaintiff.  On  the  Fennell  grant,  there  was  a  large  plantation,  parts 
of  which  had  been  occupied  for  many  years.  The  field  in  dispute 
was  cleared  by  Mr.  Brey,  eight  or  nine  years  ago ;  and  at  the  time 
the  plaintiff  purchased,  it  was  enclosed  with  the  other  lands  by  a 
common  fence.  After  M'Rory  ran  away,  one  Allen  went  into 
possession'  under  a  contract  with  Twitty,  who  was  MHory's  se- 
curity for  the  purchase  money.  Allen  was  in  possession  when 
Johnson,  the  plaintiff,  bought.  M'llwain  sued  Allen  after  Johnson 
purchased.  Allen  made  no  defence,  and  M'llwain  recovered,  of 
course,  as  his  surveyor  thought  the  land  included  in  his  grant. — 
After  the  recovery  a  writ  of  possession  issued,  and  the  sheriff  put 
M'llwain  in  possession,  iri  March,  1837 :  that  is,  I  understood  it,  he 
went  on  the  ground,  and  no  person  being  on  the  land  in  dispute,  he 
told  the  plaintiff,  M'llwain,  he  put  him  in  possession.  Pending  the 
suit  against  Allen,  Allen  gave  notice  to  Johnson,  and  Johnson  was 
about  to  interfere  and  set  up  his  title,  but  was  prevented  from 
doing  so,  by  M'llwain  telling  him  he  would  never  disturb  him,  his 
object  was  to  recover  against  Allen.  In  April,  soon  after  the  sher- 
iff put  M'llwain  in  possession,  he  planted  the  land,  but  without  in 
any  way  detaching  it  from  the  rest  of  Johnson's  land.  The  only 
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fence  around  it  was  Johnson's  fence,  which  inclosed  the  rest  of  his 
fields.  Johnson  ploughed  up  what  IVTIIwain  had  planted  and 
planted  the  land  himself.  This  was  ploughed  up  by  M'Hwain. 
Johnson  again  ploughed  up  what  IVTIIwain  had  planted,  and  planted 
the  land  himself.  This  remained  undisturbed  till  August,  when 
some  one  entered  in  the  night  and  cut  down  the  com  when  it  was 
fully  grown.  Whether  this  was  done  by  M'llwain,  was  one  of 
the  facts  submitted  to  the  jury.  I  considered  the  land  was  in 
Johnson's  possession.  It  was  within  the  same  enclosure  with  his 
other  fields,  and  he  had  the  same  possession  of  one  as  the  other. 
His  possession  was  in  no  way  afTected  by  the  writ  of  possession 
against  Allen,  and,  besides,  it  was  expressly  agreed  by  M'llwaiQ 
that  he  would  not  disturb  him  by  a  recovery  against  Allen.  If 
M'llwain,  when  he  was  put  into  possession  by  the  sherifl^  had  made 
a  fence  around  it  and  thereby  detached  it  from  Johnson's  posses- 
sion, then  Johnson  might  have  been  driven  to  his  action  of  trespass 
to  try  title ;  but  this  was  not  done.  The  recovery  against  Allen 
did  not  affect  Johnson's  title,  and  if  he  could  have  maintained  tres- 
pass, quare  clausum  fregit,  before  the  sheriff  went  on  the  land,  he 
may  do  it  afterwards.  For  these  reasons  I  refused  a  motion  for  a 
nonsuit  on  the  ground  that  the  action  was  misconceived. 

On  the  second  question,  which  depends  on  the  rules  of  location, 
I  can  only  make  myself  understood  by  reference  to  the  plat,  which 
I  suppose  will  be  produced.  The  defendant  claimed  under  a 
grant  to  one  Nelson.  The  plat  called  for  the  Rogers  grant  as  a 
boundary.  The  corner  of  the  Rogers  grant  was  a  hickory,  and 
the  Nelson  grant  called  for  a  hickory  as  a  station.  The  course  of 
the  two  lines  was  the  same ;  but  the  Nelson  line  was  longer  than 
the  Rogers  line.  Buckeloo,  under  whom  M'llwain  claimed,  point- 
ed out  the  hickory  as  the  corner  of  the  Rogers  grant  and  a  station 
of  the  Nelson.  Besides  this,  the  hickory  is  represented  on  the 
Nelson  plat  as  near  a  branch.  This  is  the  fact  with  regard  to 
the  one  in  controversy.  Thompson,  one  of  the  surveyors,  thought 
it  marked  both  as  a  station  and  corner;  but  Scarst,  the  other  sur- 
veyor, thought  otherwise.  On  the  plat,  the  hickory  comer  at  C. 
and  the  post-oak  at  F.,  are  conceded  to  be  corners  of  the  Nelson 


FROM  THE  COURTS  OF  LAW.  871 


Columbia,  May,  1839. 


grant  From  C.  the  course  will  go  to  the  Rogers  giant  at  R — 
The  whole  controversy  was,  how  the  line  should  be  closed  from 
B.  and  F.  I  was  of  opinion,  and  so  charged  the  jury,  that  if  they 
were  satisfied  the  hickory  was  the  station  called  for  on  the  Nelson 
grant,  then  the  true  location  was  to  run  the  course  called  for,  from 
B.  to  the  hickory  at  A.,  and  then  continue  the  line  the  same  course 
until  it  intersected  the  line  from  along  the  course  from  Fr,  which 
it  would  do  at  X.  ^  In  this  way  the  course  and  boundaries  of  the 
plat  were  preserved,  and  the  only  alteration  made  on  the  plat  was 
to  shorten  the  length  of  the  line  from  the  post-oak  at  F.  This  was 
the  location  established  by  the  jury. .  The  defendant  contended, 
first,  That  the  hickory  was  not  the  one  called  for  by  the  Nelson 
grant ;  and  as  it  was  the  older  grant,  he  had  a  right  to  give  it  that 
location,  which  would  give  it  the  greatest  quantity  of  land  which 
could  be  included  within  any  of  the  descriptions  in  his  grant,  and, 
therefore^  if  the  hickory  was  not  his  station,  he  could  take  his  dis* 
tance  on  the  line  from  F.,  and  thus  close  by  a  line  through  the  Ro- 
gers grant  to  B.  Secondly,  If  the  hickory  at  A.  was  his  station, 
he  was  not  to  continue  the  course  beyond  hia  boundary,  but  from 
the  hickory  might  run  along  the  other  line  of  the  Rogers  grant  to 
G.,  where  the  course  firom  F.  would  intersect  that  line  of  the  Ro- 
gers grant  This  mode  of  locating  the  land  would  give  the  dis- 
tended triangle  to  the  defendant  This  mode,  it  was  contended, 
was  in  conformity  with  the, principles  of  the  case  of  Atkinson  v. 
Anderson.  That  case,  however,  established  no  new  rule ;  it  is 
only  an  illustration  of  an  old  one — that  boundary,  as  far  as  it 
goes,  will  govern  course  and  distance ;  but  when  you  get  to  the 
end  of  the  boundary,  the  course  must  be  resorted  to. 

I  do  not  recollect  what  damages  the  jury  gave.  The  jury  were 
jofitructed,  that  if  M'llwain  cut  down  the  corn  at  night,  in  the 
month  of  August,  when  it  was  nearly  made,  the  jury  ought  to  give 
full  value,  and  they  might,  if  they  thought  the  case  required  it,  add 
something  to  that  sum  by  way  of  punishing  the  defendant." 

The  defendant  appealed,  and  now  moved  this  court  for  a  non- 
suit or  new  trials  on  the  following  grounds : 
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1.  Because  there  was  no  evidence  of  plaintiff's  possession  of  tbe 
premises,  before  the  trespass  complained  of, 
-  2.  Because  it  was  clearly  proved  by  plaintiff's  own  testimony, 
that  M'llwain  was  in  the  kcXubI  pedis  possessio  of  the  premisesi 
and  put  there  by  the  sheriff  at  the  time  of  plaintiffs  entry  and  of  the 
trespass  complained  of,  consequently  trespass  quare  clausum  fine- 
git,  will  not  lie  without  evidence  of  title. 

3.  Because  even  if  the  verdict  of  the  jury^  under  which  defendant 
was  put  in  possession,  was  wrong,  or  could  not  affect  the  rights  o( 
plaintiff,  still  as  it  placed  the  plaintiff  in  the  actual  possession,  the 
action  cannot  be  maintained. 

4.  Because  it  is  submitted,  his  honor  erred  in  refusing  the  motion 
for  a  nonsuit,  because  the  premises  were  embraced  in  one  common 
enclosure  with  other  fields  of  the  plaintiff,  (of  which  there  was  no 
proof  till  after  the  motion  was  made,)  when  there  was  no  proof  he 
had  ever  actually  occupied  the  premises,  and  when  it  was  proved 
defendant  was  in  the  actual  possession. 

5.  Because  his  honor  erred  in  charging  the  jury,  that  by  the  rules 
and  principles  of  location,  the  defendant's  grant  must  be  closed  by 
running  a  straight  line  from  to  that  being  the  course  of 
the  original  grant,  when  it  is  submitted  he  ought  to  have  charged, 
that  as  a  pine  corner  was  callied  for  on  the  Rogers'  line  boundary, 
beyond  the  point  that  boundary  must  be  pursued,  regardless  of  its 
departure  from  the  original  course,  until  it  would  intersect  with  a 
line  run  from         tp  G. 

6.  Because  the  damages  are  excessive. 

Curia,  per  Evans,  J.  There  is  littie  difficulty  in  this,  case, 
except  on  the  question,  how  the  lines  are  to  be  closed  from  the 
black  jack  corner  at  B,  and  B  oak  at  F.  In  deciding  this  question, 
it  must  be  borne  in  mind,  that  the  Nelson  plat  calls  for  the  Rogers 
grant,  as  a  boundary,  and  not  only  represents  that  the  Rogers 
grant  lies  on  that  side  of  it,  but  calls  for  the  same  course  and  a  hick- 
ory station,  old  mark,  near  a  branch,  which  on  resurvey  is  found 
to  be  the  corner  of  the  Rogers  grant.     Then,  according  to  any 
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principles  upon  which  locations  are  made,  the  line  from  B  must  run 
along  the  line  of  the  Rogers  grant  to  the  hickory  at  A.  In  this  way, 
the  course,  and  the  marked  trees,  are  both  preserved.  But  the 
boundary  terminates  at  the  hickory  station,  and  the  whole  contro- 
versy between  the  parties  is  beyond  this  point  I  take  the  rule  to 
be  this :  the  line  is  to  be  run  according  to  the  boundary,  and  the 
boundary  is  to  be  observed,  although  the  course  be  different.  In 
the  case  of  Atkinson  v.  Anderson,.  3  M'C,  223,  it  was  held, 
that  where  a  junior  grant  called  for  a  senior  as  a  boundary,  the 
boundary  should  be  followed,  although  it  was  a  zigzag,  instead 
of  a  straight  line.  In  Martin  v.  Simpson,  Harp.  455,  it  was  de- 
cided that,  where  the  boundary  called  for  extends  only  along  a 
part  of  the  line,  then  the  boundary  was  to  be  observed  as  far  as  it 
went,  and  the  balance  of  the  line  was  to  be  run  according  to  the 
course  called  for  on  the  plat.  According  to  these  principles,  these 
lines  were  correctly  run  by  running  the  line  from  B  to  the  station 
at  A,  and  thence  continuing  the  true  course,  to  X,  where  it  inter- 
sected the  line  run  along  the  course  called  for  from  F.  In  this 
way,  the  form  of  the  plat  is  preserved,  the  course  is  preserved, 
and  the  marked  trees  are  preserved.  To  locate  the  Nelson  grant 
as  contended  for  by  the  defendant's  counsel,  so  as  to  include  the 
triangle,  A  F  6,  (the  subject  of  dispute,)  would  lead  to  a  violation 
of  the  established  principles  of  location.  It  can  be  done  only  by 
one  of  two  ways — 1st  By  running  a  straight  line  from  B  toG, 
the  point  where  the  distance  from  F  is  supposed  to  terminate.  The 
effect  of  this  would  be,  to  run  through  the  Rogers' grant,  to  depart 
from  the  course,  and  wholly  to  disregard  the  marked  trees,  for  the 
single  purpose  of  preserving  the  length  of  the  line  F  6.  2d*  At 
the  station  A,  to  change  the  course  of  the  line,  and  run  from  A  to 
G,  the  effect  of  which  would  be,  to  add  a  sharp  cornered  triangle 
to  the  form  of  the  original  platf  and  to  convert  the  straight  line,  A 
X,  into  the  two  lines,  A  B  and  A  6,  which.are  nearly  at  right  angles 
to  each  other.  This  cannot  be  done,  unless  the  pine  corner,  called 
for  in  the  plat,  had  been  found.  In  which  case,  it  is  conceded,  the 
course  must  yield  to  the  marked  trees.  If  this  corner  had  been 
found  at  6,  or  at  any  other  point  on  the  line  F  6,  then  the  course 
would  be  changed  at  A,  so  as  to  connect  the  hickory  station  with 
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the  comer  by  a  straight  line.  But  as  the  pine  comer  is  not  found, 
the  lines  can  be  closed  in  no  other  way  than  by  running  lines  along 
the  courses  until  they  intersect 

The  defendant's  counsel  seemed  to  entertain  a  notion  that,  be- 
cause  the  Nelson  grant  called  for. the  Rogers  grant  as  the  boun* 
dary  along  the  whole  line  on  that  side,  he  had  a  right  to  follow  the 
boundaries  of  the  Nelson  grant  to  aiay  point  where  the  line  from  F 
would  intersect^  This  i^ould  be  true,  if  the  pine  .corner  was 
found  in  the  line  A  6,  or  the  line  from  A  ran  in  such  direction  as 
still  to  leave  the  Rogers  land  a  boundary  on  the  same  side.  But 
this  is  not  the  case.  If  the  course  is  changed  at  A,  and  the  line 
A  G  be  adopted  instead  of  the  line  A  X,  then  the  Rogers  grant 
becomes  a  boundary  on  two  sides,-  instead  of  one.  The  only 
remaining  question  is,  whether,  the  plaintiQ*  bad  such  possession  as 
enabled  him  to  bring  an  action  of  trespass  quarp  clausum  firegit 
The  motion  for  a  nonsuit  on  this  ground  was  made  before  the  plaizi- 
tifi* adduced  his  title,  and  should,  have  been  granted,  unless  the 
plaintiff  had  such  possession  as  would  enable  him  to  maintain  this 
action.  The  facts  were  these : — -The  plaintiff  was  the  owner  of 
a  tract  of  land,  granted  to  one  Fennell,  which  covered  the  land  in 
dispute,  unless  it  was  included  in  the  defendant's  voider  grant 
He  purchased  it  at  sheriff's  sale,  as  the  property  of  M'Kory,  who 
had  run  away.  After  M'Rory  ran  away,  one  Allen  got  posses- 
sion, but  without  any  title.  Before  the  plaintiff  purchased,  the  de» 
fendant  sued  Allen  in  an  action  of  trespass  to  try  the  title,  whidi 
was  pending  when  the  sheriff  sold.  The  plaintiff  was  about  to 
interpose  his  title,  to  protect  AUen  against  the  defendant's  action, 
but  desisted  on  the  defendant's  promise  that  bis  recovery  against 
Allen  should  not  afiect  the  plaintiff's  right  Allen  abandoned  the 
possession,  and  on  the  trial  of  the  case,  M'llwain  recovered  against 
him.  A  writ  of  possession^  issued,  and  the  sheriff  went  with  it, 
and  finding  no  person  there,  be  told  M'llwain  he  put  him  in  posses- 
sion. On  the  Fennell  grant  there  was  a  large  plantation  of  clear- 
ed land  enclosed  within  a  fence.  The  land  in  dispute  was  within 
the  same  enclosure.  The  plaintiff's  house  was  within  the  saxne 
common  fence,  and  at  the  time  the  ^eriff  went  on  the  land  with 
M'llwain,  the  plaintiff  had  the  same  possession  of  this  land  that 
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he  bad  of  the  rest  of  the  cleared  land.    After  M'D wain  was  thus 
put  into  possession,  without  making  any  fence  around  it,  so  as  to 
detach  it  from  the  rest  of  the  field,  he  planted  it  in  corn.    The 
plaintiff  ploughed  it  up  and  planted  corn  himself.     This  was 
ploughed  up  by  defendant^  who  again  planted  the  land.    This  was 
ploughed  up  a  second  time  by  the  plaintiff,  and  the  land  planted 
and  cultivated  until  August,  when  the  defendant  entered  in  the 
night  time,  as  was  alleged,  and  cut  down  the  corn  when  it  was 
ftilly  grown.    For  this  trespass  jhe  action  was  brought,  and  the 
question  was-^-could  trespass  quare  clausum  fregit  be  maintained 
urithoid  proof  of  tide  7   This  form  of  action  is  used  for  a  violation 
of  the  plaintiff'^  possession ;  if  he  be  in  the  actual  occupancy  he 
can  maintain  the  action  without  title.    If  his  possession  be  con- 
structive, and  not  actual,  he  cannot  maintain  it  without  proof  of 
title.    I  think  in  this  case  there  can  be  no  question  that  the  plain- 
tiff was  in  the  actual  possessicm  of  the  land  at  the  time  the  sheriff 
put  ATIlwain  into  possession.    I  do  not  think  the  plaintiff's  posses- 
sion was.at  all  afiected  by  that  act,  because,  in  the  first  place,  there 
was  an  agreement  to  the  contrary ;  and,  secondly,  because  nothing 
was  done  to  oust  the  plaintiff 's  possession.    In  the  execution  of 
the  writ  of  possessibn,  the  sheriff  should  put  the  plaintiff  into  full 
possession ;  and  to  do  this,  he  may  put  out  not  only  the  defendant, 
but  all  others  who,  are  in.     This  he  is  authorized  to  do  by  his  wcit ; 
but  the  title  of  no  person  is  in  any  way  ^affected,  except  that  of 
the  defendant,  and  those  who  hold  under  Urn.    I  think,  how- 
ever, it  is  unnecessary  to  discuss  this'  part  bf  the  subject.     There 
can  be  no  doubt  that  at  the  time  the  com  was  cut  down  and 
destroyed  in  August,  the  plaintiff  was  in  the  actual  occupancy  of 
the  land,^  and  that  he  was  so  before  the  defendant  acquired  any 
possession.    He  bad,  therefore^  the  oldest  and  the  present  posses- 
sion when  the  trespass  was  committed,  and  could,  therefore,  main- 
tain this  action. 

The  moticm  is  therefore  dismissed. 

RicHABSBiHr,  (yNxALL,  Eaklb  and  BurusBf  Justices,  concurred 

Wright,  for  the  motion.  < 
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Carma  Parnell  v.  W.  W.  Kino  and  Jno.  Yarbosouh,  (trespass.) 
Samuel  Wilson  v,  Carma  Parnell,  (assumpsit.) 
Samuel  Wilson  v,  J.  W.  P.  M'Kagin»  (process  in  trover.) 

That  a  case  pending  in  court  has  been  referred  to  arbitration  by  the  mere 
agreement  of  the  parties,  and  not  by  a  rule  of  courU  constitutes  an  insur- 
mountable objection,  if  presented  to  the  Circuit  Court,  against  the  ccnfir^ 
motion  of  the  award. 

There  were  several  cases  pending  in  the  Court  of  Common  Pleas,  to  wit : 
an  action  of  tres.f  ass  in  which  Carma  PameUwdiB  plaintifl^  and  W.  W, 
King  and  Jno,  Yarborotigh  defendants ;  an  action  of  assumpsit  in  which 
Samuel  WUson  was  plaintiff,  and  said  Carma  Parnell  defendant,  and  a 
summary  process  in  trover,  in  which  said  Samuel  Wilson  was  plainti£S 
and  J.  W,  P,  M*Kagin  defendant.  By  agreement  among  the  respective 
parties  to  these  suits,  and  under  a  rule  of  court,  they  were  referred  to  arbi- 
tration ;  and  as  the  result  of  the  consideration  of  the  arbitrators,  of  the 
matters  submitted  to  them,  they  av>arded  th^t  Samuel  W^i^son  should  pay 
to  Carma  Parnell  the  sum  of  two  hundred  and  fifty-five  dollars.  Heu), 
Utat  in  the  state  of  the  pleadings  in  the  cases,  th6  award  could  not  be 
confirmed. 

^  Arbitrators  are  not  bound  by  technical  rules  in  the  fcnrmation  of  an  award;" 
but  notwithstanding  this  is  the  case  as  to  the  arbitrators  themselves,  still 
the  court  can  not  give  effect  to  their  award,  as  a  judgment,  if  it  violates 
the  rules  by  which  the  court  is  governed  in  the  rendition  of  its  own  judg- 
ments. 

The  court  eould  not  render  judgment  for  a  sum  of  money  in  &vor  of  a  de- 
fendant against  the  plaintiff  unless  upon  a  discount — and  where  in  an  ac- 
tion of  assumpsit,  the  arbitrators  awarded  a  sum  of  money  to  be  paid  by 
the  plaintiff  to  the  defendant,  in  which  no  discount  was  pleaded  or  set 
up,  the  court  refujsed  to  confirm  the  award. 

Before  GANTF,  /.,  at  Darlington,  Spring  Term,  1839. 

The  report  of  his  honor,  the  presiding  judge,  is  as  follows : 

"The  above  cases,  involving  questidpij.  respecting  the  same 

subject  matter  or  right,  had  been  referred  to  arbitration,  and  the 

arbitrators  returned  their  award,  which,  on  motion  of  Mr.  Sims 

for  that  purpose,  was  confirmed  by  the  court    The  motion  "was 
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opposed  on  the  ground,  that  stick  judgment  is  incompatible  vntk^ 
and  rqmgnani  to  the  pleadings  and  the  records  in  the  foregoing 
cases,  and  has  the  effect  of  svbstUuting  parties,  and  altering  their 
position  on  the  records. 

I  did  not  Consider  that  the  arbitrators  were  bound  by  any  tech- 
nical rules  in  the  formation  of  their  award,  and  as  no  objection  was 
raised  against  the  correctness  of  the  award  made,  other  than  as 
above,  I  saw  no  reason  why  it  should  not  be  made  the  judgment 
of  the  court,  and  ruled  accordingly." 

6.  W.  &  J.  A.  Dargan,  in  behalf  of  Samuel  Wilson,  appealed 
from  the  decision  below,  and  now  moved  this  court  to  set  aside 
the  order  of  the  Circuit  Court  making  the  award  of  the  arbitra- 
tors in  these  cases  the  judgment  of  the  court ;  on  the  ground  that 
such  judgment  is  incompatible  with,  and  repugnant  to  the  plead- 
ingsand  tiie  records  in  all  the  foregoing  cases,  and  has  the  effect  of 
substituting  parties,  and  altering  their  position  on  the  records. 

George  W.  Dargan,  for  the  motion.  These  cases  were  sub- 
mitted to  an  arbitration.  The  arbitrators  awarded  that  Samuel 
Wilson  should  pay  to  Carma  Parnell,  $255.  An  order  was  made 
by  the  court,  that  this  award  should  be  made  the  judgment  of  the 
court.  I  have  been  anxious  to  see  what  form  of  judgment  would 
be  invented  by  the  appellees  counsel  to  suit  the  case,  or  rather 
cases ;  in  what  way  these  actions,  each  of  them  in  a  difierent  form 
and  between  diflferent  parties,  are  to  be  amalgamated  and  blended 
together,  so  that  an  award,  that  Samuel  Wilson  should  pay  Carma 
Famell  $255,  should  become  the  judgment  of  the  court  in  all  of 
them.  I  am  at  a  loss  to  conceive  such  a  judgment.  If  the  inven- 
tive ingenuity  of  the  age  can  frame  one,  sanctioned  by  the  courts 
of  this  State,  it  will  form  an  era  in  the  history  and  system  of  plead- 
ing. The  order  must  be  reversed.  It  is  impossible  that  a  com- 
mon judgment  can  be  rendered  in  the  three  different  cases,  each 
in  a  difierent  form  of  action,  and  each  between  different  parties.  It 
is  impossible  that  an  award,  that  Samuel  Wilson  should  pay  C. 
Parnell  $255,  should  be  made  a  judgment  of  the  court  in  a  case  of 
C.  Parnell  v.  W.  W.  King  and  Yarborough,  when  the  award  was 
not  against  King  and  Yarborough.  It  is  impossible  that  this  award 
Vol.  L— 48 
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should  be  made  the  judgment  of  the  court  in  the  case  of  Samuel 
Wilson  V.  IVrKagin,  which  was  a  summary  process  for  troven — 
It  cannot  be  made  the  judgment  of  the  court  in  the  case  of  Samuel 
Wilson  V.  C.  Parnell,  because  the  action  was  by  Wilson  against 
Parnell,  and  not  by  Parnell  against  Wilson.  Parnell,  on  the  re- 
record  and  in  the  pleadings,  claimed  nothing  of  Wilson.  Wilson 
claimed  damages  of  Parnell  and  not  Parnell  of  Wilson ;  and  how 
can  the  court  give  a  judgment  for  Parnell  beyond  the  costs  of  suit 
Such  a  judgment  is  unknown  to  our  system  of  legal  proceedings, 
except  in  the  single  case  under  our  statute  law,  where  in  an  action 
ex  contractu,  the  defendant  gives  notice  of  a  discount,  which  is  quasi 
a  cross  action.  The  plea  here  is  the  general  issue,  (see  copy  of  re- 
cord,) and  no  notice  of  discount  filed.  What  is  a  judgment  ?  It 
is  the  decision  and  sentence  of  the  law,  delivered  by  the  court, 
between  the  parties  to  the  suit,  on  the  matter  contained  in  the  re- 
cord and  set  forth  in  the  pleadings,  (Jacob.  Die,  title  Judgment). 
Is  there  any  thing  in  the  record  which  would  authorize  the  court 
to  give  a  judgment  in  favor  of  Parnell  v.  Wilson  ?  Is  it  pretended 
in  the  pleadings  that  he  owes  Parnell  a  cent,  or  that  Parnell  has  sus- 
tained damages  by  him  to  the  value  of  a  cent?  How  can  the  court 
then  proceed  to  give  judgment  against  him  as  plaintiff  in  the  action, 
except  for  costs.  The  award,  in  fact,  is  not  within  the  terms  of 
the  submission.     What  was  submitted  ? 

We  will  proceed  to  analyse  the  case :  The  case  of  Parnell  v. 
King  &  Yarborough,  was  submitted ;  the  matters  contained  in  that 
action  were  submitted.  It  was  an  action  for  certain  trespasses, 
alleged  by  the  plaintiff  to  have  been  committed  against  him  by  the 
defendants.  King  &  Yarborough.  The  arbitrators  do  not  find  that 
King  &  Yarborough  committed  the  trespasses,  or  that  Parnell  has 
sustained  damages  from  King  &  Yarborough.  There  was  noth- 
ing of  record  in  this  case  which  involved  Wilson's  acts  or  respon- 
sibilities, and  therefore,  so  far  as  this  case  went,  there  was  nothing 
submitted  which  could  authorize  the  award  against  Wilson. — 
There  was  no  general  reference  of  all  matters  in  dispute  between 
the  parties ;  and  if  there  had,  it  could  not  be  made  a  judgment  of 
the  court  in  the  actions,  except  so  far  as  the  actions  embraced  the 
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causes  of  the  controversy  in  these  cases.  ''The  cases,"  that  is,  the 
matters  involved  in  the  actions,  were  submitted.  See  2  Sellon. 
Prac.  351,  where  it  is  said,  "it  is  material  to  observe  the  distinc- 
tion between  a  submission  to  arbitration  of  all  matters  in  differ- 
ence between  the  parties  in  the  cause,  and  a  reference  of  all  mat- 
ters in  dispute  in  the  cause  between  the  parties;  for  the  former  be- 
ing general,  is  not  confined  to  the  subject  matter  in  the  particular 
acticxis  then  dependisg,  but  will  extend  to  cross  demands  between 
the  parties,  though  not  pleaded  by  way  of  set  off;  and  the  costs 
being  to  abide  the  event,  will  make  no  difference;  but  the  latter  is 
confined  solely  to  the  matters  in  dispute  in  that  particular  case. — 
See  Tidd's  Prac.  2  vol.  746.  In  Owten  v.  Hurd,  2  T.  R.  643,  a 
submission  to  arbitration  between  A.  and  B.,  the  parties  on  record, 
having  been  made  a  rule  of  court,  which  award  not  having  been 
made  indue  time,  the  dispute  had  been  referred  a  second  time,  by 
B.  and  C,  the  real  parties  in  the  suit,  no  attachment  can  issue 
against  B.  for  not  obeying  the  award  made  by  the  second  arbitra- 
tion, because  the  reference  should  be  made  by  the  parties  on  re- 
cord, and  even  if  it  had,  there  should  have  been  another  rule  to 
make  the  second  submission  a  rule  of  court,  and  as  the  court  had 
DO  jurisdiction  in  the  case,  they  could  not  go  into  the  merits,  though 
B.  consented  to  waive  the  objection.  So  in  this  case,  the  matters 
referred  being  the  matters  contained  in  the  three  suits,  the  arbitra- 
tors could  not  travel  out  of  the  record  and  go  into  a  general  inves- 
tigation of  all  matters  in  dispute.  Sellon,  in  his  treatise  on  Prac- 
tice, 356,  says,  ^  to  render  an  award  legal  and  effectual,  it  should 
be  made  agreeable  to  the  submission  of  the  parties,  it  should  not 
extend  beyond  it,  neither  to  any  matter  not  included  in  it,  nor  to 
any  person  not  a  party  to  it,  nor  should  it  be  only  parcel  of  the 
things  submitted."  Farnell  has  by  his  action  claimed  nothing,  ex- 
cept from  King  &  Yarborough,  and  the  award  gives  him  damages 
against  Wilson ;  and  supposing  that  Wilson  is  the  real  party,  and 
that  an  action  may  perhaps  be  sustained  against  him  on  this  award, 
yet  he  not  being  a  party  in  any  case  in  which  Farnell,  on  the  state 
of  the  pleadings,  could  by  possibility,  according  to  the  rules  of  plead- 
ing, have  recovered  against  him  damages,  such  award  cannot  be- 
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come  the  judgment  of  the  court,  and  Farnell  will  be  turned  over 
to  his  action.  The  court,  as  in  the  case  of  Owep  v.  Hurd,  not 
having  jurisdiction,  cannot  go  into  the  merits. 

This  order  was  made  by  the  presiding  judge,  under  the  impres- 
sion that  there  had  been  a  rule  of  court  referring  the  cases  to  arbi* 
tration ;  but  there  was  in  fact  no  such  rule. — (See  certificate  of 
clerk.) — The  reference  was  made  by  the  parties,  by  private  ar- 
rangement among  themselves.  In  no  case  will  the  court,  when 
the  submission  has  not  been  by  an  order  of  court,  enforce  the  award 
either  by  attachment  or  by  making  it  the  judgment  of  the  court ; 
but  in  all  such  cases  the  court  will  leave  the  parties  to  their  reme- 
dy by  action,  or  bill  in  equity.—!  Salk.  83,  Tidds.  Prac.  755, 760. 
See  Sellon's  Prac,  2  vol.  843,  et  seq.  Even  when  an  award  is 
made  under  rule  of  court,  it  is  not  the  practice  to  make  the  award 
the  judgment  of  the  court ;  but  simply  to  confirm  it  and  enforce  it 
by  the  process  of  attachment    See  ibid. 

SimSj  contra. 

Curia,  per  ONball,  J.  The  ground  taken  in  the  argument, 
that  these  cases  were  referred  to  arbitration  by  the  agreement  of 
the  parties,  and  not  by  rule  of  court,  would  have  been,  if  pre- 
sented to  the  Circuit  Court  an  insurmountable  objection  to  the 
confirmation  of  the  award.  But  no  such  ground  appears  to  have 
been  then  taken.  Indeed,  the  order  of  confirmation  recites  a  refer- 
ence by  rule,  and  the  report  of  the  judge  below  notices  only  a  sin- 
gle ground  on  which  the  confirmation  of  the  award  was  opposed. 
I  do  not,  therefore,  think  that  the  party  can  now  make  that  objec- 
tion, but  I  agree  with  the  appellant,  that  the  award  in  the  present 
state  of  the  pleadings,  in  the  cases,  cannot  be  confirmed.  In  two 
of  the  cases,  Wilson  is  the  plaintiff,  and  in  another,  Parnell  is  the 
plaintiff  against  other  defendants.  In  the  cases  to  which  Wilson 
is  a  party,  one  of  them  is  a  summary  process  against  M'Kagin ; 
in  the  other  case,  he  is  plaintiff,  and  Pamell  is  defendant:  this  last 
case  is  an  action  of  assumpsit :  the  other  is  an  action  of  trover. 
The  other  case  between  Pamell  and  other  defendants  is  an  action 
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of  trespass.  As  to  this  case,  and  the  summary  process  in  trover, 
the  award  does  not  touch  them,  in  terms,  and  of  course  cannot  be 
made  a  judgment  in  theni.  In  the  action  of  assumpsit  between 
Wilson  and  Parnell,  there  is  no  discount  which  would  alone  justify 
the  court  in  giving  a  judgment  for  a  sum  of  money  in  favor  of  the 
defendant  1  agree  with  the  judge  below,  that  *'  arbitrators  are 
not  bound  by  technical  rules  in  the  formation  of  their  award ; "  but 
notwithstanding  this  is  the  case,  as  to  the  arbitrators  themselves, 
still  the  court  cannot  give  effect  to  their  award,  as  a  judgment,  if 
it  violates  the  rules  by  which  the  court  is  governed  in  the  rendi- 
tion of  its  own  judgments.  It  may  be,  and  I  think  it  is  so,  that 
Parnell  will  be  entitled  to  recover  the  amount  awarded  in  his  favor 
by  an  action  on  the  bond  of  Wilson.  So,  too,  it  may  be,  that  by  < 
pleading  the  award  in  bar  of  the  cases  in  which  Wilson  is  plaintifi^ 
he  may  prevent  a  recovery  in  them. 

The  motion  to  reverse  the  decision  of  the  judge  below,  and  to 
set  aside  the  order,  confirming  the  award,  is  granted ;  and  the 
defendants,  Parnell  and  M'Kagin,  have  leave,  if  they  choose  to  do 
sOf  to  plead  puis  darrein  continuance  the  award  in  bar  of  the  ac- 
tions of  Samuel  Wilson  v.  Carma  Parnell,  and  Samuel  Wilson  v. 
John  W.  P.  M'Kagin. 

Evans,  Earle  and  Butler,  Justices,  concurred. 
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CASES    AT    LAW, 

ABGT7ED  AND  DSTEBMINED  HT 

THE    COURT    OF    ERRORS 

I 

OF 

SOUTH-CAROLINA, 

FROM  DECEMBER,  1838,  TO  MAY,  1830, 

« 

INCLIT81VE. 


The  L.  C.  &  C.  R.  R.  Compaky  v.  J.  J.  Chappell. 
The  same  v.  Dr.  Reese  and  Mrs.  Reese. 

The  35  }  of  the  act  of  1885,  (acta  of  18S5,  p.  54»)  incorporating  the  Lou- 
ifiville,  Cincinnati  and  Charleston  Rail  Road  Company,  provides,  "  that 
where  any  lands  or  right  of  way  may  be  required  by  the  said  company, 
foi  the  purpose  of  constructing  their  road,  and  for  want  of  agreement  as 
to  the  value  thereof,  or  from  any  other  cause,  the  sam^  cannot  be  pur- 
chased from  the  owner  or  owners,  the  same  may  be  taken  at  a  valuation  to 
be  made  by  commissioners,  &c.    Held,  to  be  constitutionaL 

All  the  writers  upon  the  fundamental  principles  of  national  societies  agree, 
and  it  has  now  become  a  principle  of  universal  law,  that  private  property^ 
whether  real  or  personal,  may  be  taken  for  public  use,  upon  just  compen. 
sation  to  the  owner.  This  doctrine  has  been  uniformly  recognised  in 
this  State.  See  the  cases  of  Lindsay  v.  Comm'rs,  2  Bay,  38  ;  Ford  v. 
Whitaker,  1  N.  &  M'Cord,  5 ;  M'Gowen  v.  Starke,  1  N.  &  M'Cord,  387 ; 
Comm'rs  v.  Singleton,  2  N.  &  M'Cord,  528 ;  Eaves  v.  Terry,  4  M'Cord, 
125 ;  and  State  v.  Dawson,  Riley's  CoU^  103. 

The  exercise  of  such  a  power  belongs  to  the  eminent  domain  of  the  State, 
and  it  devolves  upon  the  legislature  to  decide  in  regard  to  great  works  of 
improvement,  whether  the  public  benefit  is  of  sufficient  importance  to 
justify  the  exercise  of  the  eminent  domain  in  such  cases. 

And  the  only  restriction  is,  that  private  property  cannot  be  taken,^  without 
just  compensation  to  the  owner. 

The  exercise  of  this  power  in  relation  to  the  Louisville,  Cincinnati  and 
Charleston  Rail  Road,  is  to  be  found  in  the  authority  conferred  in  the 
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charter  upon  the  company  to  lay  out  and  construct  a  road  1>etween  the 
given  termini :  and  in  the  actual  construction  of  the  road  the  company 
are  to  be  considered  so  far  the  mere  authorised  agents  of  the  State*  to 
execute  the  power  conferred. 

The  Louisville,  Cincinnati  and  Charleston  Rail  Road  is  to  be  considered  as 
a  great  public  improvement^  and  when  made,  a  public  highvfay^  and  the 
legislature  may  appropriate  private  property  for  sueh  improvement,  or 
authorise  a  corporation  thu^  to  appropriate  it,  upon  full  compensation  to  the 
owner. 

The  37th  clause  of  the  act  of  incorporation,  provides  a  foil  and  ample  mode 
of  compensation  to  the  land  owner,  for  any  loss  or  damage  he  may  sus- 
tain by  the  company,  in  taking  his  property,  in  which  the  trial  by  jury  is 
preserved,  and  which  constitutes  the  proper  tribunal  for  the  decision  of 
such  questions. 

These  cases  came  up  on  an  appeal  from  the  decision  of  his 
honor,  Judge  Richardson,  made  at  Fall  Term,  1838,  in  the  Court  of 
Common  Pleas,  for  Richland  District.  As  the  questions  arising  in 
the  cases  involved  the  constitutionality  of  an  act  of  the  legislature, 
the  appeal  lay  directly  to  the  Court  of  '*  Errors,"  organized  under 
the  act  of  1836.  In  order  to  the  better  understanding  of  the 
cases,  the  report  of  his  honor.  Judge  Richardson,  is  given  at  length, 
and  is  as  follows : 

.^  In  these  cases,  the  Rail  Road  Company  claimed  the  right  to 
take  the  defendant's  land,  for  constructing  the  road.  The  use  of 
the  land  was  not  objected  to,  provided  the  route  should  be  so  loca- 
ted as  to  do  the  defendants  the  least  possible  injury ;  but  the  com- 
pany refused  to  take  a  relinquishment  on  these  terms,  and  insist- 
ing to  locate  the  route  as  they  pleased,  filed  a  petition  to  the  court, 
praying  the  appointment  of  commissioners,  to  assess  the  damages 
to  be  sustained  by  the  defendants ;  and  served  notices  to  show 
cause  why  the  same  should  not  be  done.  The  following  cause 
was  shown : 

That  in  the  case  of  the  first  named  defendant,  he  had  oflered  in 
writing,  to  the  President  of  the  Board  of  Directors  of  the  Compa- 
ny, to  cede  the  right  of  way  gratuitously,  if  the  company  would 
locate  the  road  on  his  land,  on  the  south  side  of  the  track ;  but  if 
they  would  not  do  this,  and  insisted  on  occupying  the  location  de- 
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signated  by  the  engineers,  which  so  intersects  it  as  to  cut  it  into 
three  fractions,  then  the  company  must  pay  a  specified  sum,  and  if 
both  these  should  be  declined,  then  the  work  must  cease,  as  regard- 
ed his  land.  The  president  afterwards  informed  this  defendant  in 
writing,  that  the  directors  had  decided  that  the  location  designated 
by  the  engineers,  was  necessary  for  the  road,  and  that  that  location 
was  established.  The  work  has,  however,  progressed  on  this  de- 
fendant's land,  contrary  to  his  wishes,  and  against  his  positive 
orders. 

In  the  case  of  the  other  defendants,  they  were  willing  to  cede 
the  land  necessary  for  the  road,  and  even  to  pay  a  sum  of  money 
to  the  company,  if  the  route  should  be  so  located  as  not  to  destroy 
the  dwelling  and  settlement  But  the  company  determined  to  take 
the  route  designated  by  the  engineers.  In  this  state  of  things,  the 
petitions  are  presented. 

The  defendants  object  to  the  authority  of  this  court,  to  appoint 
commissioners  to  value  their  land,  because  that  section  of  the  act  of 
incorporation,  which  gives  the  right  to  take  such  lands,  or  right  of 
way,  as  the  company  may  require,  is  contrary  to  the  constitution 
of  the  United  States.  It  proposes  to  vest  in  the  company,  the 
right  to  take  any  man's  property  for  private  use ;  to  interfere  with, 
and  destroy  vested  rights ;  to  confer  a  despotic  power  on  a  cor- 
poration, which  is  alike  inimical  to  civil  liberty  and  equal  rights, 
and  which  neither  the  legislature  can  authorize,  nor  this  court 
rightfully  enforce. 

If,  however,  it  shall  be  determmed  that  the  law  is  constitutional, 
yet  this  court  will  interfere,  and  require  the  company  to  exercise 
the  authority,  with  a  due  regard  to  the  rights  of  those  whose 
land  may  be  required. 

In  these  cases,  the  route  proposed  to  be  ceded  by  the  defendants, 
would  not  lengthen  the  road  more  than  one  hundred  yards  at  each 
place,  and  in  a  part  of  the  way,  would  be  on  ground  requiring 
less  embankment,  and  is  altogether  practicable.  But  it  is  said  it 
would  impose  additional  cost  on  the  company,  and  would  require 
curves  in  the  road.  In  the  first  stated  case,  there  is  already  a  curve, 
and  it  would  require  it  only  to  be  a  little  extended. 
Vol.  I.— 49 
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After  argument,  the  presiding  judge  delivered  the  following 
opinion : 

The  charter  of  the  Cincinnati,  Louisville  &  Charleston  Kail 
Road  Company  authorizes  the  company  to  lay  out  a  rail  road  firom 
Charleston,  to  Lexington,  in  Kentucky ;  and  to  purchase  the  land 
required  for  the  track  of  the  road.  The  State  of  South-Carolina 
has  granted  the  charter,  jointly  and  severally,  with  the  States  of 
North  Carolina,  Tennessee  and  Kentucky.  Where  the  company 
cannot  agree,  in  the  value  of  the  land,  with  the  freeholder,  they  are 
authorized  still,  to  construct  the  road;  and  to  have  the  value  assess- 
ed, by  five  commissioners,  to  be  appointed  by  this  court  And,  if 
either  party  should  be  dissatisfied  with  the  assessment,  he  may  ap- 
peal to  the  court  and  a  jury,  for  the  final  assessment ;  which  is 
made  conclusive  and  binding ;  and  the  land  vested  in  the  compa- 
ny, upon  payment  of  the  money.  The  company  have  marked  out 
the  road  from  Branchville  to  Columbia,  in  South-Carolina.  But  in 
the  instances  before  the  court,  the  parties  could  not  agree  upon  the 
value  of  the  land.  Whereupon  a  rule  was  served  upon  the  de- 
fendants, to  show  cause,  if  any  they  could,  why  five  commission- 
ers should  not  be  appointed,  according  to  the  terms  of  the  char- 
ter, &c. 

The  defendants  showed  cause  in  writing,  which  will  be  exhibited 
to  the  court 

The  objections  to  the  appointment  of  commissioners  consist  in 
the  following  allegation :  That  the  power  given  to  the  company, 
to  construct  the  rail  road  over  the  land  of  individual  fi:-eehoIders, 
is  contrary  to  the  constitution  of  the  State  of  South-Carolina,  and 
that  of  the  United  States.    Because — 

1.  The  charter  endows  a  mere  private,  and  not  a  public  corpo- 
ration ;  and  private  property  cannot  be  taken  for  the  use  of  such 
corporation;  even  upon  full  compensation. 

2.  That,  even  if  the  land  be  considered  as  taken  for  public  pur- 
poses, the  legislature  cannot  transfer  to  such  a  company,  its  con- 
stitutional power,  or  eminent  domain,  to  take  private  property  for 
public  purposes,  against  the  consent  of  the  owner,  with,  or  with- 
out compensation. 
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8.  That,  in  any  event,  the  company  ought  to  be  constrained  to 
lay  out  the  road,  so  as  to  put  the  freeholder  to  the  least  inconve- 
nience and  loss ;  notwithstanding  it  might  cause  greater  expense 
to  the  company,  in  the  construction  of  the  road.    And 

4.  That  the  compensation  to  the  freeholder  ought  to  be  made 
before  the  land  can  be  taken,  and  the  road  constructed. 

The  primary  question  of  the  case  is  readily  disposed  of,  AH 
the  writers  upon  the  fundamental  principles  of  national  societies 
agree  in  this  position :  that  private  property,  real  or  personal,  may 
be  taken  for  the  public  use,  upon  full  compensation  made  to  the 
owner.  1  Black.,  189 ;  2  Kent,  270 ;  3  Story  Const.,  661  ;  Tuck- 
er's Appendix,  804 ;  3  Wilson,  803 ;  Vattel  b.,  1  ch.  20,  p.  244 ; 
Puff.  b.  8,  ch.  5, 13,  7 ;  Bynk.,  c.  15 ;  8  Dallas,  195, 2  D.  84 ;  Pe- 
ters, 99,  111,  &c. ;  Rawl.  128,  &c.  In  our  adjudications,  the  po- 
sition has  been  uniformly  allowed,  as  undeniable.  Lindsey  v. 
Com'rs,  2  Bay,  88 ;  M'Gowen  v.  Starke,  1  Nott  &  M'C,  387 ; 
Eaves  v.  Terry,  4  ISTCord,  125 ;  Ford  v.  Whitaker,  1  N.  &  M'C, 
5  rCom'rs  v.  Singleton,  2  N.  &  M'C.  528 ;  State  v.  Dawson,  Ri- 
ley's  Collection,  103. 

Some  of  those  cases,  in  fiict,  go  fiirther,  and  do  not  require  com- 
pensation, as  a  strict  right  of  the  freeholder.  The  7th  article  of 
the  Amendments  to  the  Constitution  of  the  United  States,  &c., 
**  nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation,"  is  a  plain  recognition  of  the  same  principle.  And  it 
may  be  now  taken,  as  a  principle  expressed,  or  imphed,  in  every  one 
of  our  State  Constitutions.  ^  It  is  a  principle  (says  Judge  Story, 
8  vol.,  161)  of  universal  law." 

But,  I  had  occasion  so  lately,  in  the  case  of  the  State  v.  Daw- 
son, (Riley's  Col.  103,)  to  discuss  and  present  the  authorities, 
that  I  will  now  content  myself  with  referring  to  that  argument, 
and  noting  the  authorities. 

First,  then,  can  private  property  be  so  taken  by  public  authori- 
ty, for  the  use  or  emolument  of  a  mere  private  corporation  ? 

I  am  not  aware  that  such  a  point  has  been  specifically  adjudged 
in  South-Carolina.  But,  if  the  question  mean,  can  the  property 
of  one  individual  citizen  be  so  taken,  against  his  consent,  for  the 
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exclusive  use  of  another,  or  of  a  private  corporation,  I  would  rea- 
dily answer  it  in  the  negative ;  even  when  sanctioned  by  an  act 
of  the  legislature. 

But,  as  this  is  the  point  upon  which  several  defendants,  in  simi* 
lar  cases,  have  exhibited  strong  feelings,  I  will  attempt  to  disabuse 
their  understandings  of  such  a  misconception  of  the  charter  to  the 
rail  road  company,  by  a  brief  analysis  of  what  practical  govern- 
ment consists. 

Man  and  his  powers,  moral,  intellectual  and  physical,  con- 
stitute the  elements  of  all  governments — man  and  such  of  his 
powers  as  are  organized  and  digested  in  a  national  constitutioo* 
make  the  particular  State  government,  and  indicate  its  character 
and  authority.  And  beyond  the  authority  so  given,  the  govern- 
ment cannot  go.  The  government  is  itself  controlled  by  the  con- 
stitution. But  the  practical  use  of  all  such  authority,  through  the 
means  of  human  agents,  constitutes  the  indispensable  administra- 
tion  of  the  government. 

No  one  will  deny,  at  least  the  last  proposition.  Grovemmental 
power  must  be  administered,  and  practically  used. 

Now,  by  virtue  of  the  charter  of  the  rail  road  company, 
land  is  taken  for  the  purposes  of  a  public  way :  not  for  the  use  of 
a  corporation ;  but,  for  the  convenience  of  travellers,  and  for  the 
transportation  of  goods  and  merchandize. 

The  fact  that  the  toll,  freight  and  emoluments  are  to  go  tea  pri- 
vate corporation  of  individual  stockholders,  instead  of  the  public 
cofiers,  does  not  alter  the  character  of  the  road.  It  is  not  less  a  high- 
way. 

The  land  is  taken  for  a  public  road  c^  a  peculiar  character, 
requiring  great  art,  skill  and  labor  for  its  construction ;  and  the 
company,  who  construct  the  road,  and  keep  it  in  repair,  at  their 
own  expense,  receive  their  compensation,  by  an  assignment  of  the 
public  right  to  receive  the  same,  of  individual  travellers,  and 
freighters. 

The  company  are  mere  agents,  to  do  the  work.  Such  is  the 
case  with  every  keeper,  or  lessee  of  a  toll-gate,  or  a  turnpike  roed, 
for  keeping  a  part  of  the  road  in  repair, — ^with  every  owner  of  a 
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ferry,  or  public  bridge,  for  bis  services,  in  keeping  it  in  good  order. 
All  these  are  public  roads,  or  parts  of  roads.  But  the  legislature 
can,  as  well,  construct,  farm  out,  or  lease  a  rail  road,  as  any  other 
road.  And  they  have  the  same  right,  as  individuals,  to  assign, 
lease,  or  vend  public  property — ^be  it  a  road,  or  other  subject  of 
property.  Every  office  of  the  State  is  of  the  public  property ; 
and  consists  in  a  privilege,  or  public  franchise.  Yet,  the  emolu* 
ments  go  to  individual  officers.  To  deny  to  the  legislature  such  a 
right  of  assignment,  because  the  emoluments  are  obtained  through 
public  property  or  an  office,  would  be  to  deprive  the  State  of  the 
use  of  its  individual  citizens,  in  the  one  case,  and  to  estop  the  ad- 
ministration of  government  in  the  other. 

Every  step  of  national  government,  and  every  practical  use  of 
pubHc  property,  requires  a  salary,  or  wages  to  him  that  adminis- 
ters the  authority  of  office,  or  guards  the  property. 

To  compensate  for  real  services,  is,  indeed,  a  primary  principle 
of  the  American  constitutions,  as  well  as  to  repudiate  sinecures. 
Full  compensation  for  personal  services,  or  property,  belongs  to 
governmental  protection,  and  distinguishes  free  governments. 

To  say,  therefore,  that  because  the  company  are  no  more  than  a 
private  corporation  of  individuals,  they  cannot  be  employed,  by 
the  proper  authority,  to  construct  a  rail  road,  and  to  take  the  emol- 
uments of  such  way,  as  a  compensation,  would  be  a  proposition 
leading  to  the  absurd  consequence  of  disfranchising  the  State  of 
rights  essential  to  its  practical  existence.  Upon  this  head,  I  would 
especially  refer  those,  who  may  still  doubt,  to  the  North-Carolina 
case,  of  Gaston  and  Raleigh  Rail  Road  Company  v.  Davis,  in 
which  it  is  unanimously  decided,  that  the  rail  road  was  a  highway. 

2.  But,  secondly,  can  the  legislature  assign  to  any  corporation, 
the  eminent  domain  inherent  in  national  societies,  to  take  private 
property  for  great  public  purposes  ? 

This  original  right  belongs  exclusively  to  the  association  of 
men,  forming  national  society,  but  is,  from  necessity  transferred, 
for  the  purpose  of  practical  use,  to  the  government  of  all  popu- 
lous countries,  and  is  limited,  or  unrestricted  and  plenary,  accord- 
ing to  the  fundamental  rules,  by  which  the  people  have  chosen  to 
bind  themselves  in  a  State  constitution. 
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By  the  constitution  of  South-Carolina,  this  high  privilege  has 
been  transferred  to  the  legislature  of  the  State,  evidently,  under 
the  restriction  that  full  compensation  shall  be  made  to  the  owner 
of  the  property  taken  for  public  use.  And,  from  inherent  rea- 
son, the  transfer  is  coupled  with  the  high  trust,  that  it  shall  not  be 
infracted  in  the  conditions  of  the  constitution ;  nor  perverted  nor 
abused  in  any  way. 

Such  high  power  and  special  trust  plainly  imply  that  the  emi- 
nent domain  cannot  be  transferred  from  the  primary  and  specific 
agent,  to  whom  it  has  been  confided  by  the  constitution,  to  any 
secondary  hand  whatever.  Such  a  transmission  would  be  utterly 
inconsistent  with  the  letter,  the  objects,  or  the  ends  of  the  consti- 
tion :  and  at  war  with  well  established  rules  for  the  construction 
of  trusts  and  agencies,  as  well  as  the  practices  of  governments. 

I  cannot  conceive  of  a  higher  judicial  power ;  although  placed 
at  the  discretion  of  the  legislative  department  of  the  government 
And  a  proper  sense  and  conception  of  the  eminent  domain,  restrict- 
ed by  the  condition  of  full  compensation,  will  be  found  to  be  very 
important,  when  we  come  to  consider  the  fourth  ground  taken,  and 
the  application  of  the  trial  by  jury  to  the  case  before  us. 

But  the  proper  question,  for.  the  present,  is — ^has  the  legislature, 
in  fact,  transfen*ed  to  the  rail  road  company,  the  privilege  of  taking 
private  property  ? 

On  the  contrary,  the  whole  argument  arises  from  a  confusion  of 
subjects ;  which,  although  associated,  are  not  identical ;  or,  from 
an  indistinctness  of  thought  upon  matters,  as  one ;  but  which  are 
plainly  distinguishable. 

The  whole  use  of  the  eminent  domain,  in  the  instance  before  us, 
is  to  be  found  in  the  enactment,  that  a  rail  road  shall  be  con- 
structed between  specific  termini :  and  the  land  essential  for  its 
track  and  construction,  shall  be  released,  for  the  purpose  of  the 
road,  upon  full  compensation,  be  such  land  whose  it  may.  Surely 
this  is  an  intelligible  and  plain  exercise  of  their  high  privilege  by 
the  legislature  itself,  and  not  by  the  company.  The  provisions, 
that  the  precise  track  of  the  road,  preserving  the  termini,  shall  be 
marked  out,  and  the  road  constructed  by  the  company,  are  mere 
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executive  or  mechanical  processes ;  like  the  orduiary  administra- 
tive offices  of  overseers,  surveyors,  and  operatives,  to  lay  out  and 
open  a  public  road,  or  erect  a  public  building,  upon  land  before 
designated,  and  appropriated  to  such  public  use. 

In  all  such  cases,  the  use  of  the  eminejit  domain  is  to  devote 
and  appropriate  the  land  by  the  legislature  itself.  The  surveyor 
then  locates  the  precise  spot,  from  the  statutory  grant ;  and  an 
architect  and  operatives  construct,  or  build  upon  the  land  thus 
granted,  and  made  public  property.  But  the  original  statutory 
grant  is  alone  referable  to  the  eminent  privilege  of  taking  the  land. 
This  second  objection  to  the  rail  road  charter  is,  therefore,  merely 
specious,  and  must  yield  to  the  truth. 

3.  The  third  objection  is,  that  the  company  should  be  restrained 
to  such  a  track  for  the  road,  as  to  do  the  least  injury  to  the  free* 
holder.  But,  assuredly  if  there  be  any  wanton  abuse  of  power 
in  designating  the  precise  route  of  the  road,  the  freeholder  would 
have  his  remedy  in  increased  compensation,  or  in  an  action  for  ma« 
licious  damages ;  and  in  an  extreme  case,  the  remedy  by  injunc- 
tion to  restrain  the  company,  would  be  available.  But  no  such  in- 
quiry is  now  before  the  court  It  may  come  hereafter  before  the 
commissioners,  or  the  court  and  jury,  in  case  of  appeal ;  or  be 
brought  before  the  Court  of  Equity.  In  any  such  event,  the  rem- 
edies are  ample.  But  this  court  will  not  pre-suppose  an  abuse  of 
the  practical  power  of  the  company ;  when  the  supposed  abuse 
and  consequent  injury  to  the  freeholder,  will  be  the  main  consid- 
eration for  the  commissioners  or  jury,  in  assessing  the  necessary 
compensation,  if  such  abuse  really  exist 

This  objection  is  therefore  out  of  time  and  place ;  and  must  be 
referred,  if  any,  without  prejudice,  ad  oHtid  ezamen — ^to  the  com- 
missioners appointed,  or  the  jury,  if  there  should  be  an  appeal  to 
that  tribunal,  who  will  do  the  office  assigned  to  them  by  the 
charter,  and  doubtless  make  the  company  pay  the  proper  equiva- 
lent for  the  land  taken  from  the  defendants ;  upon  a  just  balancing 
between  the  immediate  advantages  and  disadvantages  attending 
each  case.  The  aim  and  object  will  be  just  and  full  compensation 
for  the  true  loss  to  the  freeholder. 
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4.  The  fourth  objection  is,  that  the  compensation  must  be  made 
to  the  owner,  before  he  can  be  disseized  of  his  freehold  for  the 
use  of  the  road,  or  the  land  appropriated. 

This  objection  arises  from  a  mistaken  and  indefinite  apprehen- 
sion of  the  object,  purpose  and  character  of  the  eminent  domain 
of  government 

If  that  principle  pre-supposed  any  agreement  or  assent  of  the 
individual  owner,  as  necessary,  before  the  appropriation  of  the  land, 
then,  an  assessment  and  actual  compensation  would  be  required 
before  the  divestiture  of  the  citizen. 

But  the  eminent  domain  pre*supposes  a  public  right  to  use  pri- 
vate property,  for  public  purposes,  with  or  without  consent  Such 
liability  inheres  in  all  property,  as  a  moral  element  of  society,  in 
return  for  the  general  security  and  protection  of  individual  rights : 
for  his  inviolable  civil  liberty — the  sanctity  of  his  castle — ^for  the 
guard  over  his  property,  in  all  other  respects — for  his  security  in 
person  and  character  at  home — ^for  the  guaranty  of  his  enterprises 
and  respectability  abroad.  It  is  for  such  practical  equivalents : 
not  through  veneration  of  power,  that  the  sovereignty  of  govern- 
ment may  assess  and  tax  our  property ;  and  may  assign  any  pro- 
perty for  public  purposes,  upon  a  fair  compensation  upon  the  same 
principle  that  permits  taxation.  In  this  way,  the  appropriation 
made  for  all,  is  paid  for  by  all.  And  we  see  one  of  those  glorious 
checks  upon  power,  which  keeps  it  right  in  practice,  and  benefi- 
cial. The  general  principle  is,  that  private  property  may  be 
taken.  The  peculiar  condition  of  democratic  governments  is,  that 
adequate  compensation  must  be  made  :  not  ths^t  the  force  of  the 
public  privilege  is  less  in  free,  than  in  despotic  governments: 
where  the  property  may  be  taken  without  compensation. 

From  this  simple  exposition,  it  is  readily  seen,  that  the  property 
may  be  converted  to  the  public  use,  instantly,  if  so  ordered  by  the 
government;  notwithstanding  the  individual  right  to  compensa- 
tion. 

Were  it  otherwise,  a  highway  could  not  be  constructed,  but  after 
such  delay  as  would  be  a  source  of  anarchy. 

And  a  private  house  or  enclosure  could  not  be  used  for  a  forti< 
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ficatioD,  upon  the  most  urgent  emergency  and  the  common  safety. 
It  is  upon  the  same  principles  that  property  is  not  only  taxed  an- 
nually at  the  discretion  of  government ;  but  that  the  private  domi- 
cile and  castle  vrhich  are  so  cautiously  protected,  may  yet  be  for- 
ced open,  in  the  pursuit  of  criminals.  For  crimes,  and  to  the  pub- 
lic exigencies,  all  individual  rights  yield  and  give  place ;  and  even 
life  may  be  taken.  The  state  of  war  illustrates  admirably  the  effi- 
ciency of  the  eminent  domain.  Not  only  past  contracts  with  the 
enemy  are  cancelled,  or  at  least  suspended ;  but  all  trade  estopped 
as  if  prohibited  by  the  original  society  and  social  state  of  man, 
and  we  thus  readily  perceive  how  various  are  the  applications  of 
this  governmental  power. 

Reverting  back  for  a  moment  to  the  1st,  2d  and  3d  grounds  taken, 
it  may  be  seen  why  the  privilege  of  the  eminent  domain  can  be 
used  only  by  the  legislature  itself;  but  must,  of  necessity,  be  at  its 
sound  discretion.  Its  use  depends  upon  the  progress,  position  or 
exigency  of  the  State.  And  our  own  domestic  history  illustrates 
how  various  must  be  the  applications  of  this  high  privilege. 

When  Charleston  was  first  settled,  it  required  much  fortification, 
and  many  exterior  forts.  These  were  erected  at  discretion,  and 
the  whole  eminent  domain  confined  to  forts  and  city  lanes.  The 
people  wanted  no  highways ;  and,  accordingly,  a  ride  **  up  the 
path,"  to  use  the  early  pbrase  of  our  mother  city,  presented  the 
whole  road  statistics  of  the  Lords  Proprietors  of  Carolina.  For  a 
series  of  years  after,  Indian  paths  occasionally  opened  by  the  axe, 
served  our  frontier  herdsmen,  and  were  enough  for  the  province. 

But,  as  soon  as  commerce  penetrated  into  the  country,  the  king^s 
highways  were  opened  along  the  great  rivers.  And,  with  this 
change  of  times,  roads,  bridges  and  ferries -were  called  for,  in  rapid 
succession,  while,  at  every  new  application,  the  land  holder  stood 
upon  his  magna  charta  rights.  But  Lindsey  and  A.  B.  Starke, 
Withers,  Eaves,  Dawson,  and  all  were  taught,  successively,  how 
strong  and  various  were  the  powers  of  the  people's  government  to 
devote  private  property  to  public  uses,  even  without  compensation 
in  some  cases.  The  first  road  act  to  open  highways,  without  pay- 
ing an  equivalent  to  the  landholder,  is  of  modem  date,  (1788,)  and 
Vol.  L— 50 


394  CASES  AT  LAW 


L.  C.  &  C.  R.  R.  Company  v.  ChappelL 


probably  gave  rise  to  many  of  the  adjudications  I  have  noticed,  but 
in  which  my  own  judgment  never  can  concur.  These  decisions 
go  with  some  exception,  upon  the  principle  that  the  eminent 
domain  is  paramount :  requires  no  compensation ;  and  it  would 
seem,  may  be  even  delegated  by  the  legislature,  as  in  the  road  act 
of  1788,  now  repealed.  If  our  rail  road  system  stood  upon  such 
footing,  I  should  be  for  much  reconsideration  of  the  entire  subject 
The  third  direction  that  has  taken  place  in  the  use  of  the  eminent 
domain,  was  in  its  applications  to  canals,  and  the  widening  of  <dd, 
and  the  opening  of  new  streets  in  Charleston,  in  which  private  pro- 
perty has  been  properly  respected.  The  legislature,  themselves, 
corrected  the  former  abuse  of  their  great  constitutional  preroga- 
tive ;  and  ordered  compensation  in  all  these  latter  instances,  and 
they  clearly  deserve  our  thanks  for  such  respect  for  the  constitu- 
tional law,  and  vested  rights.  It  is  a  fine  instance  of  the  advance- 
ment of  moral  influences.  But  even  this  last  great  improvement  in 
legislation  was  unsatisfactory,  if  not  deficient,  in  the  omission  to 
refer  the  question  of  valuing  the  lands  taken  to  the  proper  tribunal 
of  a  jury. 

But  in  the  law  now  before  us,  which  lays  the  foundation  of  a 
great  and  growing  system  of  rail  roads,  pervading  the  whole  State, 
the  omission  has  been  supplied ;  and  the  question  of  compensation 
is  required  to  be  finally  decided  by  the  fixed  constitutional  tribunal 
of  a  jury,  instructed  by  the  constitutional  judges  and  subjected  to 
their  supervision*  Such  a  system,  fairly  used,  must  and  will  con- 
ciliate the  whole  country.  The  rail  road  act  comes,  therefore,  up 
to  the  Constitution  of  South-Carolina,  and  admirably  illustrates  the 
justice  and  wisdom  of  Judge  Waties'  opinion,  given  very  soon  after 
its  adoption,  in  Lindsay's  case,  (2  Bay.  P.  38,)  that  our  consti- 
tutions enact  compensation,  as  a  right  of  the  citizen. 

But  the  principle  which  requires  compensation  for  private  pro- 
perty, taken  for  public  purposes,  would  have  been  very  incomplete 
and  uncertain  without  some  tribunal  beyond  the  selection  or  con- 
trol of  the  legislature  itself;  or  any  dominant  majority  whatever,  in 
evil  times. 

The  moment  compensation  is  required  as  a  constitutional  condi- 
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tion,  although  the  property  may  be  instantly  taken,  the  principle 
unavoidably  means  a  positive  right  to  adequate  compensation.— 
And  such  right  presupposes  an  independent  tribunal  to  decide  upon 
the  amount  in  money. 

Now,  then,  the  9th  article,  6th  section  of  the  constitution,  de- 
clares, **  The  trial  by  jury,  as  heretofore  used  in  this  State,  and  the 
libevty  of  the  press,  shall  be  forever  inviolably  preserved."  **  For 
ever."  Such  terms  would  seem  to  indicate,  that  no  power  less 
than  a  primary  convention  of  the  State,  can  change  these  particular 
provisions.  But,  at  least,  our  rights  of  property  and  reputation, 
are  brought  within  it  and  inviolably  subjected  to  it,  by  universal 
acknowledgment,  except  in  a  few  particular  cases,. in  which  trial 
by  jury  would  be  incompatible  with  the  question  made.  Why 
then,  I  ask,  should  the  absolute  right  to  compensation  for  property 
wrested,  at  discretion,  from  the  owner,  be  adjudged  by  any  tribu- 
nal nominated  at  the  discretion  of  one  party  to  the  controversy 
only  T 

The  very  character  of  such  a  case  raises  a  question  for  severe 
contestation,  before  the  most  inflexible  and  incorruptible  tribunal 
of  justice  and  the  constitution.  For  illustration,  do  but  call  to  mind 
the  possible  case  of  another  Hamden,  or  Jinks,  before  any  uncon- 
firmed judicature. 

For  such  reasons,  while  I  rejoice  at  this  new  provision  and  re- 
ference in  the  rail  road  charter,  to  a  jury  to  decide,  wherever 
required,  upon  the  extent  of  compensation ;  and  while  I  will  not 
say  that  in  the  state  of  our  own  past  adjudications,  I  would  feel 
myself  justified  in  holding  the  charter  unconstitutional  without  such 
a  provision,  yet,  for  the  same  reasons,  I  cannot  concur  in  that  one 
point  with  the  decision  lately  made  by  the  Supreme  Appellate 
Court  of  North-Carolina,  in  the  case  of  the  Raleigh  and  Gaston 
Rail  Road  Company  v.  Davis,  while  I  do  fully  concur  in  every 
other  respect,  in  that  very  enlightened  and  able  adjudication,  which 
involves  and  decides  the  main  points  now  before  this  court ;  and 
would,  I  cannot  doubt,  give  great  satisiaction,  if  not  entire  convic- 
tion, to  all  the  freeholders  whose  cases  have  been  before  me,  and 
whom  I  have  failed  to  convince,  that  their  property  has  been  taken 
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for  great  State  purposes,  and  not  assigned  over  to  a  mere  private 
corporation.  And  I  must  be  allowed  the  foregoing  brief  reasoning, 
why  I  cannot  altogether  concur  in  the  entire  conclusions  of  that 
very  clear,  and  in  all  other  respects,  convincing  judicial  argument 

The  five  commissioners  are  therefore  appointed,  according  to 
the  rail  road  charter,  and  consist  of " 

From  which  order  the  defendants  appealed,  on  the  following 
ground : 

Because  that  part  of  th^  act  incorporating  said  company,  which 
authorizes  it  to  take  such  land  and  right  of  way  as  it  may  require, 
and  which  vests  said  land  in  said  company,  is  unconstitutional,  in 
the  following  particulars,  viz : 

1.  In  vesting  said  land,  which  was  private  property,  in  the  com- 
pany, and  does  not  vest  it  in  the  public. 

2.  In  vesting  the  road  in  the  company  exclusively,  and  not  in  the 
public,  and  is  therefore  not  for  the  public  use,  but  for  a  private 
one. 

3.  In  disseizing  the  citizen  of  his  freehold  contrary  to  the  law  of 
the  land. 

4.  In  interfering  with  and  destroying  the  vested  rights  of  the 
citizen. 

5.  In  giving  to  the  company  such  privileges  and  authority  as  to 
destroy  that  equality  of  rights  and  laws  which  is  guaranteed  to  all. 

6.  And  in  conferring  a  power  on  the  company  which  is  oppres- 
sive and  tyrannical,  and  which  is  uncontrollable,  unless  the  court 
will  restrain  its  exercise,  and  which  is  contrary  to  the  spirit  of  ours 
and  of  all  free  governments.  And  because,  if  it  be  constitutional 
and  right  that  such  a  power  should  exist,  the  court  should  so  order 
its  execution  as  to  protect  the  citizen,  from  great  sacrifice  of  pro- 
perty or  feeling,  unless  it  be  impossible  to  avoid  it.  And  the  mere 
inconvenience  of  the  company,  or  additional  cost  in  constructing 
the  road  on  a  di^rent  route  from  that  proposed,  is  not  sufficient  to 
protect  the  company  in  the  exercise  of  an  arbitrary  power,  or  to 
prevent  the  court  from  restraining  that  power  in  favor  of  the  citi- 
zen, and  of  ordering  the  road  to  be  so  located  as  to  do  the  least  pos- 
sible injury  to  private  rights. 
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RiCHASDsoN,  J.    This  court  has  weighed  the  argument  so  well 
presented  on  the  part  of  the  appellants,  and  appreciate  its  force. 

The  practical  power  confided  to  the  rail  road  company  by  their 
charter,  is  great ;  and,  from  its  very  nature,  such  power  might  be 
abused  or  perverted,  and  landholders  annoyed.  Because  the  route 
of  this  great  commercial  way  is,  firom  necessity,  left  to  the  under- 
standing, skill  and  discretion  of  the  company ;  and  their  authority 
might  be  practically  enforced,  with  too  little  consideration  for  indi- 
vidual justice,  or  human  feelings.  But,  for  any  such  abuse  of  pow- 
er, the  laws  supply  ample  remedy.  An  independent  jury  is  a  re- 
freshing sight  and  sure  refuge  in  every  instance,  and  is  secured 
by  the  charter ;  and  for  continued  abuse,  or  misuse,  any  charter 
may  be  repealed.  But  when  the  legislature  have  confided  express 
power,  it  is  not  fortius  court  to  anticipate  abuses  and  offer  to  re- 
strain them,  when  our  judicial  province  might  be  hereafter  required 
in  their  supervision  and  correction.  All  powers,  great  and  small, 
may  be  made  oppressive.  Yet,  still,  our  necessities  require  them 
to  exist  in  some  tribunal. 

If  the  rail  road  route  had  been  given  for  a  common  highway, 
and  surveyors  named  to  locate  its  track  through  the  entire  State, 
and  contractors  hired  to  construct  such  road,  with  the  emolument 
of  toll  gates,  provided  for  compensation,  the  objections  ofiered 
would  be  of  similar  character  to  those  ofifered  in  the  argument  for 
the  present  defendants.  There  would  be  no  difiference  in  princi- 
ple or  degree. 

The  true  substantial  difiiculty  felt  by  the  court,  is  in  coming  to 
the  conclusion  that  the  rail  road  is  to  be  put  on  the  footing  and 
character  of  a  highway,  and  is  erected,  not  for  private,  but  for  such 
general  purposes,  as  to  render  it  an  institution  for  such  public  pur- 
poses. But,  according  to  the  view  taken  in  the  circuit  decision, 
that  the  application  of  the  eminent  domain  of  government  is,  firom 
its  essential  nature,  very  various ;  and  to  be  made  according  to  the 
successive  exigencies  of  the  State,  it  may  be  rationally  assumed, 
.  that  rail  roads,  although  of  recent  origin,  have  already  become  of 
incalculable  public  importance :  That  the  enlarged  ends  and  ob- 
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jects  of  this  great  rail  road  especially,  is,  for  the  transportation  and 
intercourse,  commercial  and  social,  of  several  difl&rent  States, 
whose  interests  are  to  be  ever  regarded,  and  the  mutual  confidence 
that  belongs  to  such  a  work  sacredly  fulfilled.  This  characteris- 
tic is  irreconcileable  with  the  proper  conception  of  a  mere  private 
way- 

Again:  Rail  roads  have  been  recognized  as  highways  in  other 
States,  with  whose  adjudications  upon  great  subjects  of  commerce 
and  reciprocal  advantage,  a  liberal  comity  ought  to  be  observed 
throughout  the  States :  and  the  same  great  objects  steadily  kept  in 
view  by  all  who  value  rail  roads,  a  new  moral  cement  of  the  Amer- 
ican Union,  as  well  as  the  useful  vehicles  of  our  vast  and  increas- 
ing internal  commerce :  and  thus  uniting  in  their  natural  operaticMi 
pecuniary  profit  with  moral  fitness,  and  the  politic  establishment 
of  so  many  independent  States. 

May  not  rail  roads,  then,  be  &irly  considered,  in  character  and 
objects,  (and  ours  more  especially,)  as  international,  and  therefore 
public  highways. 

With  such  sentiments,  and  for  such  purposes,  we  are  bound  to 
consider  the  great  ends  of  our  own  rail  road  system,  and  to  in- 
quire, under  their  guidance,  whether  the  eminent  domain  of  gov- 
ernment may  not  be  fairly  and  rationally  applied  for  its  advance- 
ment, in  the  very  way^inted  out  by  the  present  charter  of  the 
Louisville,  Cmcinnati  and  Charleston  Rail  Road  Company.  In 
such  an  instance,  we  should  especially  require,  that  the  charter 
shall  be  clearly  unconstitutional,  before  we  put  it  in  the  power  (^ 
any  one  fireeholder  to  arrest  the  progress  of  so  great  a  work  of 
usefulness  and  high  considerations.  It  is  not  enough  that  the  hu- 
man mind  may  balance  on  the  subject. 

But  take  another  point  of  view,  which  I  cannot  help  thinking  of 
lasting  importance.  Such  a  rail  road  as  ours,  should  be  held  as  a 
highway  on  account  of  its  great  objects :  an44er  the  same  reasons, 
to  be  kept  under  public  control.  Is  it  not  wise  to  hold  such  a  com- 
pany, as  the  guardians,  or  lessees,  of  a  great  highway,  endowed 
with  a  public  firanchise :  yet  subject  to  the  control  which  their  pur- 
poses indicate  as  necessary  and  proper  for  such  an  establish- 
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ment,  and  which  the  general  right  to  use  the  road  absolutely  re- 
quires ? 

Such  a  road  must  be  held  as  a  part  of  the  public  domain,  &rmed 
out  to  individual  men,  for  its  practical  administration  and  order 
alone — and  if  placed  aloof  from  such  ccmtrol,  it  would  inevitably 
become  suspected  of  partiality,  and  odious  to  the  people. 

Since  the  argument  before  this  court,  our  attention  has  been 
turned  to  the  case  of  Beekman  v.  The  Saratoga  and  Schenectady 
Rail  Road  Company.    It  is  found  in  Paige's  Ch.  Rep.,  3  vol.,  45, 
and  is  a  learned  decision  of  Chancellor  Walworth,  of  New  YorL 
It  will  be  satisfactory  to  the  parties  concerned  in  interest,  to  know, 
that  the  following  points  were  ably  discussed  and  decided  in  that 
case  :    1.  ''Acts  authorizing  rail  road  companies  to  take  private 
property,  for  the  purposes  of  the  road,  upon  paying  full  compen- 
sation, are  constitutional."    3.  ^  Rail  roads  are  public  improve- 
ments ;  and  the  legislature  can  appropriate  private  property  for 
such  improvements,  or  authorize  a  corporation  thus  to  appropriate 
it,  upon  full  compensation  to  the  owner."    3.  **  The  public  have 
an  interest  in  the  use  of  the  rail  road — and  the  company  are  liable 
to  respond  in  damages  if  they  refuse  to  transport  an  individual,  or 
his  property,  without  reasonable  excuse,  upon  being  paid  the  pro- 
per rate  of  transportation."    4.  ''  The  legislature  may  regulate  the 
use  of  the  franchise,  and  limit  the  amount  of  tolls,  unless  they  have 
deprived  themselves  of  that  power  by  the  contract"    5.  "It  be- 
longs to  the  legislature  to  decide,  whether  the  public  benefit  is  of 
sufficient  importance  to  justify  the  exercise  of  the  eminent  domain 
in  such  cases."    6.  "And  the  only  restriction  is,  that  private  pro- 
perty cannot  be  taken  without  full  compensation  and  in  the  mode 
prescribed." 

Thus,  then,  the  decision  of  this  court  concurs  in  every  material 
respect,  with  those  of  other  American  judicatures,  who  have  con- 
sidered the  great  modern  establishments  of  rail  roads. — And,  it 
may  be  seen,  that  the  manner  of  reasoning  in  each  court  has  been 
drawn  from  the  same  great  principles  inherent  in,  and  consecrated 
by  the  American  constitutions.  And  thus,  too,  we  have  increasing 
evidence  of  our  homogeneous  principles— -of  their  moral  influence 
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and  sure  fruits,  in  the  harmony  of  opinions — and  the  consequent 
union  in  action,  which  engender  reciprocal  regard  and  tend  so 
much  to  confirm  the  success  of  sQjjnany  independent  States,  united 
together  by  such  principles.    :nr;V 
The  appeal  is  dismissed  0b  «U'^e  grounds  taken. 

DuHKiN,  JoHHSON,  Harper,  Chaucellors ;  O'Neals,  Butler, 
Gantt,  Eva2T8^  EARiiB,  Justiccs,  concurred.  Johnston,  Cbanod- 
lor,  gave  no  opinion. 

Chappdl^  for  the  motion. 
Bkmding^  contra. 


The  State  v.  W.  T.  M'Bride. 

A  State  Court  has  no  jurisdictioii  over  the  offence  of  stealing  a  letter  torn 
the  mail  in  violation  of  the  act  of  Congress  of  1825,  regulating  the  poet 
office  department.  (The  case  of  The  Suue  v.  Weils,  2  Hill,  687,  eoiUra 
overruled.) 

By  the  constitution  of  the  United  States,  as  well  as  upon  general  principles 
of  law,  a  criminal  offence  arising  under,  and  created  by,  an  act  of  Con- 
gress, is  punishable  only  in  the  courts  of  the  United  States. 

An  act  of  Congress  conferring  jurisdiction  in  such  a  case  upon  the  State 
Courts,  IS  unconstitutional  and  void. 

Before  EARLE,  /.,  at  Union,  Fall  Term,  1837. 

The  defendant  was  indicted  for  a  misdemeanor,  in  stealing  a 
letter  from  the  mail,  containing  money,  in  violation  of  the  act  of 
Congress,  regulating  the  post  office  department.  The  grand  jury 
having  found  a  true  bill,  the  defendant  pleaded  not  guilty,  and  was 
ready  for  trial.    The  counsel  for  the  prosecution  being  also  ready, 
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the  court  looked  into  the  indictment,  and  was  of  (pinion  that  it 
had  no  jurisdiction.    On  the  motion  to  proceed  in  the  trial — 

Earle,  J.,  said : — I  had  hoped  that  some  other  mode  of  decid- 
ing the  question  now  presented,  would  have  been  afforded ;  and 
that  I  should  have  avoided  the  necessity  of  refusing  to  try  this 
cause.    As  both  parties  are  ready,  and  express  their  willingness 
to  proceed,  I  am  driven  to  the  alternative  of  violating  my  con- 
science, and  disregarding  my  obligations  to  the  State,  and  to  the 
constitution,  or  of  seeming  to  disregard  the  decision  of  the  late 
Court  of  Appeals,  in  the  case  of  Wells — (2  Hill's  Rep.,  687.)     la 
such  a  case  I  cannot  hesitate.    That  decision  affords,  doubtless, 
ample  justification  for  the  learned  counsel  who  advised  this  pros- 
ecution, and  for  the  learned  solieitor  who  has  preferred  this  indict- 
ment.   In  my  judicial  station  I  think  I  have  shown  sufiicient  de- 
ference to  the  decisions  of  that  court,  on  all  questions  of  mere  law, 
or  questions  arising  out  of  the  State  constitution.    This  is  a  sub- 
ject of  higher  moment ;  a  construction  of  the  constitution  of  the 
United  States,  in  relation  to  the  judicial  power  of  the  general  gov- 
ernment, and  the  power  of  Congress,  in  distributing  the  jurisdic- 
tion of  oiiences ;  a  question,  whether  the  State  courts  shall  be 
made  to  become  a  subordinate  portion  of  the  judicial  power  of 
the  United  States,  and  to  exercise  such  parts  of  the  inferior  juris- 
diction of  the  general  government,  as  it  is  not  convenient  for  their 
own  judiciary  to  assume.    On  such  a  question,  I  do  not  regard 
the  decision  in  Wells'  case,  as  finally  settling  the  rule  of  construc- 
tion ;  .or  as  absolutely  binding  on  me,  making  it  matter  of  duty  to 
take  cognizance  of  such  cases,  against  the  strong,  deliberate  and 
conscientious  convictions  of  my  own  understanding  and  judgment. 
If  the  constitution  of  thd  United  States,  which  I  have  sworn  to 
support,  has  excluded  the  State  courts  from  entertaining  jurisdic- 
tion in  cases  like  this,  as  I  firmly  believe,  then  Congress  is  incom- 
petent to  confer  it,  and  to  assume  it  would  be  an  act  of  usurpation. 
I  will  not  be  guilty,  in  this  place,  of  the  disrespect  of  arraigning 
the  decision  in  Wells'  case.    The  grounds  of  my  own  judgment* 
on  the  circuit,  as  well  as  the  final  opinion  of  the  cotirt,  are  before 
the  public.    My  confidence  in  the  correctness  of  my  own  views, 
Vol.  I.— 61      * 
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has  not  been  shaken.  If  I  may  say  so,  with  perfect  deference  and 
respect,  as  I  surely  mean  no  ofience,  I  think  the  final  judgment 
will  be  found  not  only  unsustained  by,  but  opposed  to  the  decisions 
of  those  courts,  of  several  states,  most  entitled  to  consideration. 

In  coming  to  a  correct  conclusion  on  this  subject,  the  acts  of 
Congress,  from  the  judiciary  act  of  1789,  down  to  the  last  act 
regulating  the  post  office  department  in  1832,  are  to  be  put  out  of 
▼iew.  They  can  confer  no  jurisdiction,  where  the  constitution 
excludes  it  That  instrument  alone  is  to  be  our  guide.  ''The  judi- 
cial power  shall  extend  to  all  cases,  in  law  and  equity,  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  treaties 
made  under  their  authority.  To  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls;  to  all  cases  of  admiralty  and 
maratime  jurisdiction."  ''The  judicial  power  of  the  United  States 
shall  be  vested  in  one  supreme  court,  and  in  such  inferior  courts,  as 
Congress  may  from  time  to  time  ordain  and  establish."  The 
case  under  consideration,  is  one  arising  exclusively  under  a  law  of 
the  United  States.  The  act  now  prosecuted  is  an  oflfence  only 
against  that  law ;  the  stealing  is  not  indicted  as  a  larceny  at  com- 
mon law.  It  is  a  prosecution  carried  on  under  the  authority  of  the 
general  government,  to  enforce  its  own  criminal  laws,  and  to  inflict 
a  punishment  imposed  by  them.  It  is  one  of  a  class  of  cases,  to  all 
of  which  the  jurisdiction  of  the  federal  courts  extends,  as  it  is  made 
to  extend  to  all  cases  aflfecting  ambassadors,  other  public  ministers 
and  consuls,  and  to  all  cases  of  admiralty  and  maratime  jurisdic- 
tion. If  it  be  urged  that  the  words  "  shall  extend  to  all  cases," 
are  not  meant  to  be  exclusive,  it  may  well  be  replied,  that  if  Con- 
gress can  confer  jurisdiction  on  the  State  courts,  in  the  former 
class  of  cases,  they  may  equally  in  the  latter ;  and  in  process  of 
time,  even  the  inferior  business  of  admiralty  may  be  conferred 
upon  us.  When  an  act  of  Congress  enables  a  State  court  to  try 
a  civil  suit,  where  the  United  States  is  a  party,  it  provides  no 
more  than  might  have  been  done,  under  the  original  and  inherent 
structure  of  the  State  courts,  having,  necessarily,  before  the  con- 
stitution, and  independent  of  it,  jurisdiction  at  common  law  of 
such  cases.    And  without  such  provision,  in  an  act  of  Congress, 
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the  United  States,  as  a  party  plaintifl^  would  be  permitted  to  sue, 
and  to  recover  judgment  in  the  State  courts.  Such  was  the  case 
of  Dodge,  14  Jqbo.  Rep.,  95,  cited  in  WeUs'  case.  Of  all  that 
class  of  cases,  as  I  endeavored  to  show  on  a  former  occasion,  the 
jurisdiction  of  the  federal  and  State  courts  is  concurrent  But  it 
will  be  found,  that  in  the  several  classes  first  enumerated,  arising 
under  the  laws  of  the  United  States,  prosecutions  for  criminal 
o&nces  created  by  them,  it  has  been  held  by  the  courts  of  the  high- 
est authority,  that  the  jurisdiction  of  the  federal  courts  is  exclu- 
five,  and  that  an  act  of  Congress  can  confer  no  jurisdiction  on  a 
State  court 
(His  honor  here  cited  several  cases,  and  proceeded.) 
With  this  weight  of  respectable  authority,  in  support  of  the  con- 
struction, which  I  have  given  to  the  constitution,  sustained  too,  as 
I  believe,  by  the  bar  and  the  country,  I  hope  I  shall  not  be  charg- 
ed with  an  immodest  boldness,  or  an  overweening  confidence,  if  I 
persist  in  refusing  to  exercise  the  jurisdiction  thus  attempted  to 
be  forced  upon  me,  notwithstanding  the  case  of  Wells.  If  it  be 
meant  by  that  decision,  that  the  act  of  Congress  conferring  juris- 
diction, is  obligatory  on  the  State  courts,  that  we  are  obliged  to  try 
these  causes,  then  it  is  time  that  the  legislature  and  the  country 
should  be  aware  of  the  additional  obligations  imposed,  and  the 
new  duties  required.  It  is  time  some  provision  should  be  made, 
regulating  the  course  of  practice,  when  we  lay  aside  the  oflSce  of 
a  South-Carolina  judge,  and  assume  the  functions  of  a  member  of 
the  federal  judiciary,  and  it  would  not  be  amiss  to  establish  the 
order  of  precedence  in  the  trial  of  causes.  If  the  decision  does 
not  go  so  far ;  if  it  means  only  that  the  State  courts,  may,  if  they 
choose,  take  jurisdiction,  then  I  am  guilty  of  no  disobedience,  as  I 
certainly  mean  no  disrespect,  in  refiising  to  try  this  cause.  As  a 
matter  of  policy,  I  am  opposed  to  this  blending  of  jurisdictions. 
Whatever  ingenious  theories  may  be  broached,  in  which  the  gov- 
ernment of  the  United  States  is  made  a  part  of  that  of  South-Ca- 
rolina, and  the  government  of  South-Carolina  is  made  part  of  that 
of  the  United  States,  to  a  plain  understanding  it  would  appear, 
that  the  departments  of  the  two,  and  their  various  functions  are  en- 
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tirely  separate  and  distinct,  having  concern  with,  and  relation  to, 
each  its  particular  and  separate  class  of  subjects,  interests,  and 
duties.  I  consider  it  a  wise  policy,  to  prevent  conflict,  and  preserve 
harmony,  that  each  should  be  kept  moving  in  its  own  orbit.  The 
consideration  of  convenience  to  the  citizen  does  not  weigh  a  feather 
with  me.  It  would  doubtless  be  very  convenient  for  every  man 
who  has  business  abroad,  to  be  able  to  do  it  at  home.  But  I  at 
here  to  administer  the  laws  of  South-Carolina ;  and  in  the  dis- 
charge of  my  appropriate  duties,  find  ample  occupation  for  all  my 
time,  and  ample  emplojrment  for  all  my  powers.  I  do  not  come 
here  to  enforce  the  criminal  laws  of  the  United  States,  whose  gov- 
ernment in  thai  regard  is  a  foreign  government.  I  am  not  the 
agent  of  that  government ;  I  derive  no  authority  from  it,  and  am 
not  amenable  to  it  There  is  no  provision  made  by  our  laws,  or 
rules  of  practice,  regulating  the  trial  of  this  class  of  cases.  An 
indictment  in  the  name,  and  by  the  authority  of  the  State  of  South- 
Carolina,  for  an  ofifence  against  an  act  of  Congress,  is  a  strange 
anomaly  however  ingeniously  framed  ^  against  the  act  of  the  Con- 
gress of  the  United  States,  and  against  the  peace  and  dignity  of 
the  State  of  South-Carolina ; "  it  sounds  oddly,  and  I  apprehend 
is  a  rare  instance  of  one  government  being  called  on  to  enforce  the 
criminal  laws  of  another.  It  is  not  against  the  peace  and  dignity 
of  the  State  of  South-Carolina,  to  incur  a  penalty  under  an  act  of 
Congress,  which  South-Carolina,  as  a  State,  had  no  agency  in  pass- 
ing ;  nor  can  an  indictment  be  framed  here  for  such  an  offence, 
that  would  not  palpably  violate  the  first  principles  of  criminal  ju- 
risprudence, as  well  as  the  first  rules  of  criminal  pleading.  Who 
prosecutes  here  ?  Not  the  State  of  South-Carolina,  but  the  United 
States.  The  punishment  is  the  sanction  imposed  by  that  govern- 
ment, by  whose  authority  it  is  inflicted ;  and  the  attempt  is  to 
make  the  State  the  subordinate  instrument  in  punishing,  without 
the  power  of  remitting.    The  anomalies  would  be  endless. 

In  conclusion  I  will  take  the  liberty  to  repeat,  that  this  is  not  a 
question  of  private  right,  depending  upon  the  principles  of  the 
common  law :  on  the  construction  of  a  will  or  a  deed ;  on  the  ap- 
plication of  an  old  rule  of  evidence,  or  the  adoption  of  a  new  rde 
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of  pleading.  When  the  case  of  Wells  came  up,  the  question  was 
presented  for  the  first  time  in  this  State.  I  have  heard  that  it  was 
not  argued  at  the  bar.  If  it  should  be  found,  that  the  decision 
there  is  unsustained  by  authority,  or  incompatible  with  a  sound 
construction  of  the  constitution,  it  will  not  be  the  first  time  that 
courts  of  the  greatest  ability  have  delivered  such  judgments.  It 
is  no  uncommon  case  to  find  every  court  reviewing  the  decisions 
of  their  predecessors :  and  if  such  course  is  allowable  in  regard 
to  decisions,  on  subjects  of  private  right,  acquiesced  in  for  a  series 
of  years,  surely  it  cannot  be  matter  of  censure  or  rebuke,  that  an 
efibrt  should  be  made  to  reconsider  a  great  question  of  constitu- 
tional construction,  adjudicated  but  once,  the  decision  of  which  (in 
my  judgment)  may  have  the  eflfect  of  transforming  the  character 
of  the  State  tribunals,  and  of  throwing  upon  them  a  vast  increase 
of  responsibility  and  labor.  I  protest  it  is  from  no  captious  spirit 
of  opposition,  from  no  paltry  ambition  to  array  myself  against  the 
late  court,  that  I  adopt  this  course.  On  the  circuit  law  court  will 
devolve  all  the  additional  duties,  which  may  arise  under  the  for- 
mer decision.  I  desire  that  such  an  adjudication  shall  be  made,  as 
will  be  satisfactory  to  the  members  of  that  court,  such  as  will  en- 
lighten them  in  regard  to  their  new  duties,  or  will  relieve  them  of 
their  new  burthens. 

Whatever  practice  exists  on  this  subject,  should  be  uniform 
throughout  the  United  States.  If  the  courts  in  South-Carolina 
take  cognizance  of  these  causes,  the  courts  of  the  other  States 
should  do  so  likewise.  If  the  convenienca  of  the  citizens  here  is 
so  much  consulted,  as  to  allow  them  to  be  tried  in  the  State  courts, 
the  same  indulgence  should  be  extended  to  those  of  Virginia  and 
New- York,  Ohio  and  Kentucky.  If  it  be  the  right  of  the  citizen 
here,  to  be  tried  in  this  court,  for  an  ofience  against  the  United 
States,  and  if  it  be  the  bounden  duty  of  this  court,  as  the  judicial 
power  of  South-Carolina,  to  hear  such  causes,  it  is  fit  and  proper 
that  such  solemn  adjudication  should  be  made,  as  will  in  future 
secure  the  enjoyment  of  the  right  here  and  elsewhere. 

To  accomplish  these  ends,  if  the  parties  interested  have  confi- 
dence in  their  views,  to  prosecute  them  further,  I  will  take  such 
order  as  will  enable  them  to  do  so. 
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His  honor  then  directed  the  following  orders  to  be  entered : 

The  want  of  jurisdiction  being  apparent  on  the  &ce  of  the  in- 
dictment— 

Ordered,  That  the  same  be  quashed. 

Ordered,  also,  for  the  same  reason,  that  the  cause  be  striclu&n 
from  the  docket,  with  leave  to  either  party  to  move  the  Court  of 
Errors  to  reverse  the  judgment  of  the  court,  and  to  reinstate  the 
cause  on  the  docket  for  trial  here. 

Accordingly  in  the  Court  of  Errors,  at  the  ensuing  December 
sitting,  a  motion  was  made  on  behalf  of  the  defendant,  claimizig 
the  right  to  be  tried  in  the  circuit  court  of  the  State,  rather  than 
in  the  federal  court,  to  reverse  the  judgment  of  the  court  below, 
and  to  reinstate  the  cause  on  the  docket  for  trial. 

It  was  doubted  by  some  of  the  court,  whether  the  cause  should 
be  heard  on  the  motion  of  the  defendant,  as  the  decision  in  the 
court  below  was  in  his  favor,  A  majority  of  the  court  were  of 
opinion,  that  as  the  proceedings  had  been  ordered  to  be  transmit- 
ted to  the  attorney  of  the  United  States  for  the  district  of  South- 
Carolina,  the  defendant,  if  the  State  court  had  lawful  jurisdiction, 
was  deprived  of  a  benefit  which  he  might  claim,  and  that  it  was 
rather  to  be  regarded  as  a  case  reserved  by  the  circuit  judge,  for 
the  opinion  of  the  Court  of  Errors,  on  an  important  question,  and 
that  it  was  proper  to  consider  and  decide  it 

The  counsel  were  directed  to  proceed  in  the  argument 

Several  grounds  were  taken  in  the  brief: 

1.  That  the  case  of  Wells  was  a  conclusive  authority,  whatever 
may  have  been  the  opinion  of  the  presiding  judge. 

2.  That  the  court  having  permitted  the  bill  of  indictment  to  go 
to  the  grand  jury,  it  was  not  competent  afterwards  to  say  there 
was  no  jurisdiction. 

3.  That  the  court  had  jurisdiction  of  the  cause. 

The  main  question  argued  at  the  bar,  and  the  only  one  which 
seems  to  have  been  decided  by  the  court,  was  the  abstract  ques- 
tion of  jurisdiction.  -  If  the  court  below  could  not  lawfully  take 
cognizance  of  the  cause,  it  seemed  immaterial  how  it  was  disposed 
of  there.    If,  on  conviction,  the  verdict  must  have  been  set  asdde, 
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for  want  of  jurisdicticn,  it  would  have  been  superfluous  to  send  it 
back  because  the  presiding  judge  ought  to  have  tried  it,  under  the 
authority  of  Wells'  case. 

The  question  was  very  fully  and  ably  argued  by  Thompson  and 
Hilly  for  the  motion,  and  by  Mr.  Sol.  Player,  contra. 

At  that  term  the  cause  was  postponed  for  consideration ;  and  was 
decided  in  fact,  at  May  sitting,  1838 ;  but  Mr.  Justice  Earle  being 
absent  in  the  circuit  court  in  Charleston,  no  opinion  was  delivered. 
At  the  sitting  in  December,  1838,  the  chancellors  closed  their  bu- 
siness unusually  early,  and  the  Court  of  Errors,  did  not  formally 
assemble. 

At  May  term,  1839,  Mr.  Justice  Earle  delivered  the  final  judg- 
ment of  that  court,  as  follows : 

Eabls,  J.  If  the  final  judgment  of  the  court,  on  this  impor- 
tant question,  shall  seem  to  have  been  delayed  for  an  unusually 
long  term  of  time,  it  may  not  be  amiss  to  remark,  that  this  has  not 
resulted  firom  any  intrinsic  difficulties  in  the  question  itself;  nor 
from  any  protracted  consideration  on  the  part  of  the  court,  whose 
judgment  has  long  been  made  up  on  the  subject  The  delay  has 
proceeded  firom  accidental  causes. 

The  question  is  of  more  importance  than  difficulty.  It  is  not  a 
new  question.  It  began  very  early  after  the  formation  of  the  gov- 
ernment to  attract  attention,  and  to  excite  discussion ;  and  has  con- 
tinued occasionally,  to  occupy  the  diflferent  courts  of  the  Union  as 
cases  arose,  until  the  argument  is  exhausted.  I  cannot  but  express, 
what  I  may  be  excused  for  feeling,  much  satisfaction  that  the  con- 
clusions of  my  own  understanding,  and  the  result  of  my  own  inves- 
tigations on  a  former  occasion,  when  I  was  unaided  by  authority, 
had  received  the  sanction  of  the  ablest  jurists  of  the  country,  and 
of  some  who  are  not  surpassed  any  where. 

The  jprincipal  difficulty,  at  the  late  argument  of  the  present 
case,  seemed  to  arise  firom  the  decision  in  Wells'  case,  where  the 
late  Court  of  Appeals  held,  that  the  State  courts  were  bound  to 
take  cognizance  of  criminal  prosecutions,  under  the  authority  of 
acts  of  Congress :  and  this,  it  was  supposed,  ought  to  have  been 
a  binding  authority  on  the  conscience  and  judgment  of  the  Circuit 
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Court.  I  consider  myself  under  the  necessity  of  disavowing  that 
principle.  On  the  contrary,  I  hold  the  question  of  jurisdiction, 
and  more  especially  in  criminal  matters,  to  be  one  for  the  decision 
of  the  judge  who  is  called  on  to  exercise  it.  I  regard  this  as  a 
fundamental  principle ;  and  I  conceive  that  no  judge  coold,  with- 
out a  violation  of  conscience  and  duty,  and  gready  hazarding  his 
own  peace  of  mind,  undertake  to  exercise  criminal  jurisdicticm  in 
matters  of  high  import,  when,  according  to  his  best,  deliberate 
judgment,  the  whole  matter  is  foreign  to  his  court  Every  judge 
must  determine  for  himself  tlie  preliminary  question  of  jurisdicti<HL 

In  refusing  to  try  JNTBride,  I  decided  according  to  my  own  sense 
of  what  was  due  to  conscience  and  law :  And  in  making  a  ques- 
tion for  the  review  of  the  Court  of  Errors,  formed  in  express  refer- 
ence to  such  questions,  I  performed  what  I  considered  a  duty  to 
the  State ;  and  surely,  a  review  of  former  decisions  is  not  an  event 
of  such  rare  occurrence.  Since  the  judicial  body  was  placed  upon 
its  present  footing,  such  a  course  has  been  several  times  pursued. 
In  the  case  of  Glascow,  the  Law  Court  of  Appeals  gave  express 
permission  to  counsel,  to  bring  in  question  the  cases  of  the  State 
V.  Sonnerkalb,  and  the  State  v.  Taylor,  with  the  view  of  over- 
ruling them,  if  unsound.  During  this  term,  in  Bennett  v.  Sims, 
the  Court  of  Errors  reviewed  Reeves  v.  Harris  and  Bailey  v. 
Jennings,  and  that  Court  has  now  under  consideration  a  case  in- 
volving the  question,  purposely  raised,  whether  an  important  de- 
cision of  the  late  Court  of  Appeals  shall  stand. 

The  decision  of  M'Bride's  case,  then,  involves  the  correctness 
of  the  judgment  of  the  same  Court,  in  the  State  v.  Wells ;  and  the 
Court  of  Errors,  whose  judgment  I  have  now  the  honor  to  pro- 
nounce, has  come  to  the  conclusion  that  the  decision  in  Wells'  case 
was  erroneous  in  principle ;  and  that  it  is  opposed  to  the  current 
of  sound  authorities  on  the  same  point  And  here  perhaps  it 
might  be  enough  to  refer  to  the  views  which  I  took  occasion  to 
present,  on  the  circuit,  in  that  case,  as  containing  a  concise  state- 
ment of  the  grounds  of  our  present  judgment ;  but  it  is  desirable  to 
show  that  the  grounds  there  assumed,  have  the  sanction  of  several 
of  the  highest  courts  of  the  union. 
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The  act  of  Congress  under  which  the  defendant  was  indicted,  is 
the  same  upon  which  the  case  of  Wells  arose.  The  o&nce 
charged  was  that  of  opening  the  mail  bag  and  purloining  money 
therefrom,  contained  in  a  letter  which  he  abstracted.  The  pun- 
ishment is  a  heavy  fine  and  a  long  imprisonment.  And  the  first 
inquiry  which  one  is  prompted  to  make,  is,  by  what  authority  is 
this  caUed  a  prosecution  at  the  suit  of  the  State?  The  State  v. 
M'Bride?  The  o&nce  is  against  the  Grovemment  of  the  United  ' 
States,  which  enacted  the  law,  which  prescribes  the  penalty,  which 
has  ordered  the  prosecution,  and  which,  after  conviction,  would 
claim  the  right  to  dispose  of  the  culprit,  and  remit  or  execute  the' 
sentence  at  its  option.  AH  the  anomalies  of  the  proceeding,  some  ' 
of  which  were  enumerated  on  a  former  occasion,  at  once  present 
themselves  to  the  mind  of  a  jurist  The  State  court  is  organized 
under  a  di&rent  government,  from  which  its  judge  and  other  offi- 
cers, receive  their  appointments.  There  is  no  provision  in  any  of  | 
their  commissions,  nor  in  any  act  of  South  Carolina,  authorising 
them  to  take  cognizance  of  criminal  ofiences*  against  another  gov- 
ernment And  if  the  judge  should  consent  to  hear  the  cause,  I 
know  no  authority  by  which  he  could  compel  the  jury  to  try  it,  or 
the  8herifi*to  carry  the  sentence  into  execution.  I  make  bold  to 
say,  in  such  case,  if  the  jury  should  refuse  to  try  the  cause,  or  the 
sheriff  to  aid  in  carrying  the  sentence  into  execution,  the  court  dare 
not  lay  a  finger  on  either,  by  way  of  contempt 

The  whole  argument  on  the  other  sidej  is  founded  on  a  miscon- 
struction of  the  article  in  the  constitution  on  the  judicial  power,  and 
I  think,  in  a  misconception  of  the  true  structure  ci  the  govern- 
ment ^  The  judicial  power  shall  be  vested  in  one  Supreme  Court 
and  in  such  Inferior  Courts,  as  the  congress  may,  fix>m  time  to 
time,  ordain  and  establish."  ^'Congress  shall  have  power  to  con- 
stitute tribunals,  inferior  to  the  Supreme  Court"  And  it  has  been 
argued,  first  in  the  Federalist,  ^  that  to  cooSet  upon  the  existing 
courts  in  the  several  States,  the  power  of  determining  causes,  would 
perhaps  be  as  much  to  constitute  inferior  tribunals,  as  to  create 
new  courts  with  like  powers."  To  this  proposition  I  must  enter 
my  decided  dissent;  and  here  I  vrill  remark,  that  able  as  were  the 
Vol.  I.— 52 
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authors  of  the  work  referred  to,  their  opinions  cannot  be  received 
as  audiority  in  judicial  investigations.  The  purpose  of  that  work 
was  to  reconcile  a  divided  commanity  to  the  adoption  of  the  coo- 
stitution ;  and  in  accomplishing  this  object,  it  can  hardly  be  denied 
that  they  sometimes  exaggerated  its  advantages,  and  spread  over 
the  objectionable  features  the  gloss  of  plausible  construction.;/ On 
the  contrary,  I  maintain  that  the  Constitution  of  the  United  States 
has,  in  express  terms,  confided  to  the  judicial  power  of  the  Union, 
the  jurisdiction  and  duties  arising  under  the  act  in  question ;  and 
that  it  is  inconsistent  with  the  nature  and  principles  of  our  govern- 
ment, for  the  United  States  to  impose  judicial  duties  upon  the  State 
Courts.  -''To  prove  that  the  first  branch  of  the  proposition  is  true, 
it  is  only  necessary  to  advert  to  the  enumeration  of  the  subjects  of 
the  judicial  power.  **  The  judicial  power  shall  extend  to  all  cases 
in  law  and  equity,  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority ;  to  all  cases  affecting  ambassadors,  and  other  min- 
isters and  consuls ;  to  all  cases  of  admiralty  and  maratime  juris- 
diction ;  to  controversies  to  which  the  United  States  shall  be  a 
party ;  to  controversies  between  two  or  more  States ;  between  a 
State  and  a  citizen  of  another  State;  between  citizens  of  the  same 
State,  claiming  land  under  grants  from  dififerent  States ;  and  be- 
tween a  State  and  the  citizens  thereof,  and  foreign  States,  citizens 
or  subjects."  In  remarking  on  this  article  formerly,  I  laid  down 
the  proposition,  that  the  judicial  power  of  a  State,  in  its  original 
constitution,  is  co-extensive  with  the  legislative,  and  extends  toaU 
subjectsof  controversy  which  can  arise  under  the  laws.  Without 
any  specific  enumeration,  therefore,  of  the  subjects  of  the  judicial 
power  in  the  constitution,  the  courts  of  the  United  States,  from  the 
very  nature  of  their  ofllce  and  duty,  would  have  taken  cognizance 
of  all  those  cases  which  are  embraced  in  the  three  first  clauses ; 
because  they  are  cases  arising,  or  which  would  arise,  under  the 
limited  legislation  of  a  government  of  limited  powers.  And  of  all 
those  classes  of  cases,  their  jurisdiction  is  exclusive.  In  all  the 
other  enumerated  classes,  their  jurisdiction  is  concurrent  with  the 
common  law  courts  of  the  several  States.    It  was  competent  for 
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congress  in  its  legislative  capacity  to  regulate  the  post  oJBice  de- 
partment, and  by  penal  enactments  to  protect  the  mail  from  pil- 
lage. A  Defences  thus  created  against  the  United  States,  are  cases '« 
arising  under  the  laws  of  the  United  States,  strictly  within  the 
meaning  of  the  clause  already  cited,  to  all  of  which  the  jurisdiction 
of  the  federal  courts  extends ;  and  which,  therefore,  cannot  be  dele- 
gated by  an  act  of  congress  to  the  courts  of  the  several  States.// 1 
will  not  here  repeat,  what  I  took  occasion  formerly  to  urge,  as  an 
additional  argument  why  congress  cannot  confer  any  jurisdiction 
on  the  State  courts,  that  the  judges  to  be  appointed,  and  to  whom 
the  judicial  power  is  to  be  entrusted,  are  to  hold  their  offices  during 
good  behaviour,  and  to  receive  a  compensation  from  the  govern- 
ment. How  then  can  congress  constitute  inferior  tribunals,  by  dis-v ' 
tributing  its  judicial  power  among  twenty-six  judiciaries  of  the  ' 
States,  appointed  by  the  States,  paid  by  the  States,  and  holding 
their  office  by  every  variety  of  tenure  ?  If  congress  could  confer  ■ 
any  portion  of  its  jurisdiction,  it  might  confer  the  whole ;  and  the 
absurdity  might  arise  of  a  State  judge  continuing  to  exercise  the 
authority  of  a  judge  of  the  United  States,  after  his  term  of  ser- 
vice has  expired;  or  the  existence  of  the  federal  authority  to 
try  certain  classes  of  cases,  would  depend  on  the  pleasure  of  the 
States. 

I  have  said  it  is  inconsistent  with  the  nature  and  principles  of  our 
government,  for  the  United  States  to  impose  such  duties  upon  the 
State  court.  This  arises  from  its  peculiar  structure.  They  are 
separate  and  distinct  governments,  independent  of,  and  foreign  to 
each  other,  in  respect  of  their  several  objects,  powers  and  opera- 
tions— each  is  complete  in  itself;  and  although  the  action  of  the 
State  governments  is  necessary  to  the  formation  of  the  federal 
government  in  some  of  its  departments,  yet  it  is  not  necessary  to 
its  ordinary  operation,  and  the  action  of  the  federal  government  is 
in  no  wise  necessary  to  the  constitution,  or  operation  of  the  State 
governments.  They  are  said  to  be  parts  of  one  whole,  an  expres- 
sion often  used  by  persons  who  entertain  opinions  widely  difierent, 
both  in  regard  to  their  structure  and  operation ;  while  some  main- 
tain that  the  whole  is  superior  to  all  the  parts,  others  contend  that 
each  part  is  superior  to  the  entire  whole.    Its  structure^  and  the 
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principles  ^hich  form  its  basis,  demonstrate  and  establish  that  the 
government  of  the  union  cannot  interfere  with  the  powers  reserved 
to  the  States,  or  exercise  a«th(»ity  over  them  in  any  way  not  ex- 
pressly anthorised  by  the  constitution. 

To  allow  congress  to  confer  jurisdiction,  and  to  constitute  State 
courts  inferior  tribunals,  under  the  provisions  of  the  constitution, 
would  at  once  transform  State  judges  into  federal  officers,  and 
make  them  a  portion  of  the  federal  judiciary.  Some  of  the  con* 
sequences  of  such  a  proceeding  were  formerly  pointed  out;  but 
independently  of  the  objection  growing  out  of  that  view,  there  is 
another  which  lies  deeper  and  involves  a  more  important  princi- 
ple, which  is  at  the  bottom  of  all  judicial  administration ;  it  is  that 
which  I  have  before  glanced  at,  that  the  judicial  power,  in  its  extent, 
depends  on  the  legislative.  It  is  a  settled  principle  of  jurisprudence, 
recognized  by  all  sound  commentators,  and  is  well  expressed  by 
S  Mr.  Rawle  in  his  treatise  on  the  constitution :  '*  The  judicial  power 
must  be  general  or  limited,  according  to  the  scope  and  objects  of 
the  government ;  in  a  word,  it  must  be  fully  and  exactly  commen- 
surate with  that  of  the  legislature.  It  cannot  by  any  terms  of  lan- 
guage be  made  to  extend  beyond  the  legislative  power,  for  such  ex- 
cess would  be  inconsistent  with  its  nature."  f  The  clear,  well  de- 
.  fined  separation  between  the  legislative  function  of  the  general 
government  and  that  of  the  States,  at  once  presents  the  principle 
in  strong  relief.  The  classes  of  subjects  to  which  the  legislation  of 
congress  may  extend,  are  enumerated  in  the  constitutioa  The 
jurisdiction  of  the  federal  courts  extends  to  all  cases  arising  under 
laws  passed  there,  and  to  some  others  expressly  mentioned.  The 
residue  of  the  legislative  power,  embraciiig  a  vast  variety  of  sub- 
jects  and  interests,  belongs  to  the  States :  these  cannot  be  speci- 
fied, and  have  not  been  attempted  to  be  specified ;  and  the  judicial 
power  of  the  States  extends  to  all  of  them.  It  has  not  been  at- 
tempted to  define  by  an  enumeration  of  subjects,  the  extent,  either 
of  the  legislative  or  judical  power  of  the  States ;  they  are  com- 
mensurate with  each  other,  and  extend  to  all  subjects  not  confided 
by  the  constitution  to  congress  and  the  federal  judiciary.  Can  the 
State  legislature  undertake  by  law  to  regulate  the  post  office,  pro- 
vide for  the  security  of  the  mail,  or  pass  a  penal  statute,  such  as 
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that  which  gave  rise  to  this  prosecution  7  No  one  will  pretend 
this  ;  and  it  follows  indisputably  that  the  judicial  power  of  the 
States  can  take  no  cognizance  of  such  an  oflfence.  To  congress 
alone  belongs  the  power  to  legislate  on  the  subject,  and  to  the 
courts  of  the  United  States  belongs  the  jurisdiction  of  the  oflfences 
created. 

It  is  also  a  settled  principle  of  jurisprudence,  sanctioned  by  the 
practice  of  all  countries,  especially  of  England  and  of  these  States, 
that  the  courts  of  one  country  will  not  enforce  the  penal  laws  of 
another,  much  less  will  they  undertake  to  prosecute  and  punish 
crimes  and  public  ofiences  against  another.    They  are  ofiences 
only  against  the  authority  of  that  government    As  is  said  by  Mr. 
Justice  Piatt,  of  New- York,  in  the  case  of  the  United  States  and 
Lathrop,  ''that  a  State  court  can  in  no  case  hold  jurisdiction  to 
punish  criminaliter  for  an  ofience  against  the  United  States,  is 
clear,  for  this  plain  reason,  that  every  criminal  prosecution  must 
charge  the  oflfence  to  have  been  committed  against  the  State  or 
sovereign,  whose  courts  sit  in  judgment  on  the  oii&nder.    In  the 
administration  of  criminal  justice,  every  sovereign  acts  as  judge  in 
his  own  case  as  the  ofiended  party ;  and  a  State  court  cannot  act 
as  an  organ  of  judicial  power,  representing  the  United  States,  be- 
cause in  its  appointment,  tenure  and  accountability,  it  is  indepen- 
dent of  the  federal  government.^    Mr.  Justice  Story,  in  Houston 
"f^  and  Moore,  5  Wh.  to,  holds  the  same  language :    "It  is  a  general 
principle  too,  in  the  policy,  if  not  the  customary  law  of  nations,  that 
no  nation  is  bound  to  enforce  the  penal  laws  of  another,  within  its 
own  dominions.    The  authority  naturally  belongs,  and  is  confided 
to  the  tribunals  of  the  nation  creating  the  offence:    In  a  govem- 
•  ment  formed  like  ours,  where  there  is  a  division  of  sovereignty, 
and  where  of  course  there  is  danger  of  collision,  from  the  near  ap- 
proach of  powers  to  a  conflict  with  each  other,  it  would  seem  a  pe- 
culiarly safe  and  salutary  rule,  that  each  government  should  be  left 
to  enforce  its  own  penal  laws  in  its  own  tribunals."    The  same 
principle  is  asserted  in  that  case,  by  Mr.  Justice  Washington,  who 
delivered  the  judgment  of  the  court,  although  there  was  a  difier- 
ence  of  opinion  as  to  the  application  of  the  principle.    "  For  I  hdld 
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it  to  be  perfectly  clear,  that  congress  cannot  confer  juriadiction 
upon  any  courts,  but  such  as  exist  under  the  constitution  and  laws 
of  the  United  States — although  the  State  courts  may  exercise  ju- 
risdiction in  cases  authorized  by  the  laws  of  the  State,  and  not  pro- 
hibited by  the  exclusive  jurisdiction. of  the  federal  courts."  But 
the  most  explicit  recognition  of  the  principle,  by  one  of  the  ablest 
courts  that  ever  sat  in  this  country,  was  in  the  case  of  Martin  v. 
Hunter's  lessee,  1  Wheat  304.  That  case,  during  its  progress 
through  the  various  courts  where  it  was  entertained,  was  probably 
more  thoroughly  discussed,  and  more  maturely  considered,  than 
any  cause  ever  heard  in  the  American  courts.  The  whole  struc- 
ture of  the  federal  government  and  especially  of  the  judicial  depart- 
ment, underwent  a  searching  scrutiny — and  the  relative  powers 
and  jurisdiction  of  the  courts  of  the  United  States,  and  of  the  sever- 
al States,  were  attempted  to  be  ascertained  and  illustrated,  with 
the  most  accurate  precision.  And,  although  I  cannot  yield  my 
assent  to  some  of  the  propositions  advanced,  in  relation  to  the 
power  of  congress  to  render  the  jurisdiction  of  the  federal  courts 
exclusive,  in  all  the  classes  of  cases  of  which  they  may  take  jurish 
diction  at  all,  yet  I  fully  concur  in  the  positions  taken,  in  regard  to 
the  power  of  congress  to  confer  jurisdiction  upon  the  State  courts, 
in  those  cases  which  are  exclusively  confided  to  the  federal  courts 
by  the  constitution.  Says  Mr.  Justice  Story,  "  no  part  of  the  crim*' 
inal  jurisdiction  of  the  United  States  can,  cbnsistently  with  the 
constitution,  be  delegated  to  the  state  tribunals ;  the  admiralty  and 
maritime  jurisdiction  are  of  the  same  exclusive  cognizance ;  and  it 
can  only  be  in  those  cases,  where,  previous  to  the  constitution. 
State  tribunals  possessed  jurisdiction,  independent  of  national  au- 
thority, that  they  can  now  constitutionally  exercise  a  concurrent 
jurisdiction."  To  this  direct  authority  on  the  point,  I  will  add  the 
weight  of  another  able  jurist  and  commentator.  Ch.  Kent,  2  Com. 
holds  the  following  language :  '*  The  doctrine  seems  to  be  admit- 
ted, that  congress  cannot  compel  a  State  court  to  entertain  juris- 
diction in  any  case.  It  only  permits  State  courts  which  are  com- 
petent for  the  purpose,  and  have  an  inherent  jurisdiction  adequate, 
to  entertain  suits  in  the  given  cases ;  and  they  do  not  become  infe- 
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rior  courts  in  the  sense  of  the  constitution,  because  they  are  not  or- 
dained by  congress.    The  State  courts  are  left  to  infer  their  own 
duty  from  their  own  State  authority  and  organization.    Their  ju- 
risdiction of  federal  causes  is,  however,  confined  to  civil  actions, 
or  to  enforce  penal  statutes;  and  they  cannot  hold  criminal  juris- 
diction over  ofiences  exclusively  existing  as  such  against  the  United 
States.    Every  criminal  prosecution  must  charge  the  ofience  to 
have  been  committed  against  the  sovereign  whose  courts  sit  in 
judgment  against  the  oflender,  and  whose  executive  may  pardon 
him.''    In  regard,  therefore,  to  criminal  prosecutions  for  public/ 
ofiences  committed  against  the  United  States,  punishable  by  in-  \ 
dictment,  there  seems  to  be  no  question  tkat  the  State  courts  can-  > 
not  take  cognizance  of  them. 

In  regard  to  actions  for  the  recovery  of  pecuniary  penalties,  or 
as  Ch.  Kent  expresses  it,  ^  to  enforce  penal  statutes,"  there  seems 
to  have  been  some  difiference  of  opinion  and  practice.  While  in 
New-Jersey  and  in  Tennessee  such  suits  have  been  entertained, 
and  recoveries  had,  the  courts  of  Vii^inia,  Ohio,  New- York  and 
Kentucky  have  refused  to  entertain  suits,  in  behalf  of  the  United 
States,  for  the  recovery  of  such  penalties,  considering  them  as  in 
the  nature  of  criminal  prosecutions,  rather  than  of  civil  actions. 
In  the  case  of  Jackson  v.  Rowe,  decided  in  1815,  the  Greneral 
Court  of  Virginia,  consisting  of  eight  judges,  unanimously  refused 
to  take  cognizance  of  a  suit  for  a  pecuniary  penalty  imposed  by 
an  act  of  Congress ;  and  held,  that  the  act  conferring  jurisdiction 
on  the  Stale  court,  was  unconstitutional  and  void ;  and  that  to  as- 
sume jurisdiction  of  such  cases  would  be  to  exercise  a  portion  of 
the  judicial  power  of  the  United  States.  As  early  as  1813,  the 
General  Court  had  also  decided  unanimously,  that  a  prosecution 
for  stealing  from  the  mail,  in  violation  of  an  act  of  Congress,  could 
not  be  maintained  in  the  State  courts.  Com.  v.  Feely,  Virg.  Ca. 
In  1816,  the  case  of  the  United  States  v.  Campbell,  (Am.  Reg.) 
came  on  before  a  State  court  in  Ohio.  It  was  an  information  by 
the  collector  of  the  revenue,  to  recover  a  penalty  for  distilling  with- 
out license ;  and  on  a  plea  to  the  jurisdiction,  Tappan,  Justice, 
held  that  the  United  States  could  not  prosecute  for  offences  against 
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these  laws  in  the  State  doorts ;  that  the  State  of  Ohio  was  a  sove- 
reign and  independent  State,  not  controllable  by  any  ^arth]y  power, 
either  in  the  making  or  the  administration  of  laws,  except  <Hily  m 
such  particulars  as  it  had  delegated  a  portion  of  that  sovereignty 
to  the  United  States,  by  the  constitutioDp  and  had  limited  itself  by 
that  instrument ;  that  Congress  could  give  no  jurisdiction  to  the 
State  courts,  and  require  no  judicial  duties  from  them ;  that  one 
sovereign  cannot  make  use  of  the  municipal  courts  of  another  to 
enforce  its  penal  laws ;  and  that  as  to  its  judicial  power  and  its 
penal  laws,  the  government  of  the  United  States  was  as  much  an 
independent  and  separate  government  as  Great  Britain  or  Frsmce, 
or  either  of  the  United  Skates.  In  the  case  of  the  United  States  v. 
Lathrop,  in  1819,  the  Supreme  Court  of  New- York,  came  to  the 
like  conclusion,  in  regard  to  the  same  sort  of  action.  Spencer, 
Ch.  J.,  delivering  the  opinion  of  the  court,  said, "  the  jurisdiction 
of  the  State  courts  is  excluded  in  cases  of  crimes  and  offences  cog- 
nisable under  the  authority  of  the  United  States,  and  in  cases  of 
suits  for  penalties  and  forfeitures,  incurred  under  the  laws  of  the 
United  States;''  and  Mr.  Justice  Flatt  dissented  onlv  on  the 
ground,  that  it  was  to  recover  money,  and  not  a  criminal  prosecu- 
tion* In  the  case  of  Haney  v.  Sharpe,  the  Supreme  Court  of 
Kentucky,  in  1833,  came  to  the  same  resolution  in  regard  to  the 
same  kind  of  action.  The  weight  therefore  of  authority  is  deci- 
dedly against  the  proposition,  that  the  State  courts  can  take  cog- 
nizance of  suits,  brought  by  the  United  States,  merely  for  the  reco- 
very of  pecuniary  penalties.  How  much  stronger  and  more  con- 
clusive are  the  reasons  why  they  cannot  take  jurisdiction  of  crimes 
and  oflfences,  prosecuted  at  the  instance  of  the  United  States,  by 
indictment,  need  not  be  argued  to  minds  accustomed  to  judicial  in- 
vestigations. 

I  have,  in  another  place,  attempted  to  exhibit  the  true  ground  of  the 
concurrent  jurisdiction  of  the  federal  and  State  courts,  over  certain 
classes  of  cases,  enumerated  in  the  constitution,  and  of  which  the 
State  courts,  by  virtue  of  their  original  and  inherent  powers,  bad 
jurisdiction,  independently  of  the  constitution,  and  anterior  to  it 
The*ground,  on  which  this  was  there  placed,  is  admitted  both  by 
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Mr.  Jastio^  Story,  and  Gfa.  Kent  But  thej^oth  maintain  the  propo- 
sition, that  even  of  these,  Congress  may,  at  its  election,  make  the 
jurisdiction  of  the  federal  courts  exclusive.  To  this  I  cannot  yield 
my  ass^t.  It  is  alike  incompetent  in  Congress  to  take  away  the 
jurisdiction  of  the  State  courts,  where  they  originally  had  it,  and 
to  confer  it  where  they  had  it  not,  and  where  it  would  be  inconastent 
with  the  constitution,  and  incompatible  with  first  principles  that 
they  should  exercise  it  The  position  assumed  by  the  writer  of  die 
Federalist,  "  that  the  State  courts,  in  every  case,  in  which  they  are 
not  expressly  occluded  by  future  acts  of  the  national  legislature, 
will  of  course,  take  cognizance  of  the  causes  to  which  those  acts 
may  give  birth,''  is  utterly  untenable.  T^e  State  courts,  as  tribu* 
nals  of  common  law  jurisdiction  and  powers,  might  at  any  time 
have  taken  cognizance,  and  do  so  continually,  of  many  causes, 
which  might  also  be  carried  into  the  United  States  courts.  But 
this  does  not  depend  on  the  will  of  Congress,  and  the  jurisdiction 
cannot  be  abridged*  The  State  courts  likewise  take  cognizance 
of  the  laws  of  the  United  States,  when  the  right  to  property,  or 
the  construction  of  contracts  depends  on  them,  just  as  they  would 
of  the  laws  of  any  foreign  country.  But  this  is  only  in  civil  cases, 
where  on  a  principle  of  the  common  law,  the  particular  enactment 
becomes,  incidentally,  part  of  the  cause. 

The  argument,  on  the  other  side,  is  supposed  to  be  aided  by  the 
provisions  of  the  act  of  1789,  giving  exclusive  jurisdiction  to  the 
Circuit  Courts,  of  all  crimes  and  ofiences,  cognizable  under  the 
authority  of  the  United  States,  "  except  where  the  laws  of  the 
United  States  shall  otherwise  provide,"  and  it  is  said  that  this  ex- 
ception accounts  for  the  proviso  in  the  act  of  1607,  concerning 
forgery  of  the  notes  of  the  U.  S.  Bank,  and  for  the  provisions  of 
the  several  acts,  conferring  jurisdiction  on  the  State  courts,  over 
certain  inferior  ofiences  against  the  United  States.  The  proviso 
in  the  act  of  1807,  in  regard  to  the  notes  of  the  bank  is,  '*  that  noth- 
ing in  that  act  contained,  shall  be  construed,  to  deprive  the  courts 
of  the  individual  States,  of  jurisdiction  under  the  laws  of  the  sev- 
eral States,  over  offences  made  punishable  by  that  act."  But  all 
the  reasoning  on  this  subject,  whether  by  Mr.  Justice  WashingtoUi 
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in  Houston  v.  Moore,  Mr.  Justice  Story,  in  Martin  &  Hunter,  or 
Chancellor  Kent,  in  his  Commentaries,  I  think  is  unsatis&ctory. 
It  has  even  been  supposed,  that  the  saving  in  the  act  of  1807  alone 
enables  a  State  court  to  punish  the  altering  of  a  forged  bank  note 
of  the  U.  S.  Bank»  although  it  be  a  distinct  ofllence,  by  the  law  of 
the  State.    Nothing  shows  more  conclusively  the  inaccuracy  of 
the  views  on  this  head,  than  that  this  is  regarded  and  treated  as  a 
case  of  concurrent  jurisdiction  over  the  same  ofience,  authorised 
by  the  proviso  of  1807.    It  is  not  a  case  of  concurrent  jurisdic- 
tion, for  it  is  not  the  same  ofience.    The  forging  or  altering  is  a 
misdemeanor  by  the  act  of  Congress.    The  same  act  of  forgizig 
or  altering  is  a  felony  by  the  law  of  this  State.    And  the  authority 
to  punish  in  the  State  court,  under  the  State  law,  is  wholly  inde- 
pendent of  the  United  States,  and  is  derived  from  the  sovereign 
power  of  the  State.    It  existed  before  the  constitution,  or  the  pro- 
viso, and  as  it  is  not  derived  from  either,  so  it  cannot  be  taken 
away.    The  ofiences  are  not  the  same,  and  it  is  not  a  case  of  con- 
current jurisdiction,  not  only  because  the  laws  are  different,  but 
the  oflfences  are  created  by  difierent  governments,  and  the  courts 
derive  their  authority  from  difierent  sources.    How  far  a  convic- 
tion or  acquittal  in  one  court,  would  be  a  bar  to  a  prosecution  in 
the  other,  is  another  question,  of  great  delicacy,  not  necessary  to 
be  here  considered,  and  depending  on  principles  of  international 
law,  altogether  foreign  to  the  provisions  of  the  constitution,  or  of 
the  acts  of  Congress.    This  is  a  very  different  case  from  that  of  a 
remedy  for  a  private  injury,  in  a  civil  action,  within  those  classes 
of  cases,  which  may  be  taken  cither  into  the  federal  or  State 
courts.    These  are  in  their  nature  transitory,  depending  on  con- 
tract or  tort,  arising  out  of  the  common  law,  which  is  the  same  in 
both  courts.    Of  these  cases  the  jurisdiction  is  concurrent  and 
must  remain  so. 

I  have  been  the  more  emboldened  to  present  and  urge  these 
views,  because  they  have  met  the  approbation  of  the  ablest  courts 
in  the  other  States  of  the  Union,  and  because  the  result  produces 
an  uniformity,  which  is  of  the  utmost  importance,  on  a  question  of 
great  interest.    The  efiect  will  be  to  preserve  unimpaired  those 
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constitutional  barriers  between  the  departments  of  the  federal  and 
of  the  State  governments,  which  are  essential  to  their  harmonious 
operation.  Let  each  be  restrained,  strictly,  within  the  limits  which 
the  constitution  has  prescribed,  and  be  withheld  from  encroaching 
on  the  jurisdiction  of  the  other^  and  both  will  go  forward  afibrd- 
ing  adequate  relief,  within  their  proper  spheres ;  and  extending  and 
perpetuating  the  blessings  of  order  and  good  government,  to  the 
whole  people  and  through  all  time. 

It  is  the  opinion  of  this  court,  that  the  act  of  Congress,  confer- 
ring jurisdiction  of  this  o&nce  on  the  State  courts,  is  unconstitu- 
tional and  void ;  that  the  court  below  did  not  err  in  refusing  to 
take  cognizance  thereof,  and  that  the  judgment  and  orders  of  the 
Circuit  court  be  affirmed. 

Johnston,  Chancellor ;  Gantt,  Richardson  and  Evans,  Justi- 
ces, concurred. 

Butler,  J.  I  have  felt  great  difficulty  as  to  my  course  in  this 
case.  Upon  one  ground  I  difier  entirely  with  my  brother  Earle, 
whose  decision  on  th^  circuit  has  been  sustained  by  the  very  able 
opinion  delivered  by  himself,  as  the  judgment  of  the  Court  of  Er- 
rors. As  a  circuit  judge,  I  think  he  was  bound  to  have  taken  juris- 
diction of  the  case.  A  circuit  judge  is  an  inferior  magistrate  to 
the  Supreme  Court,  of  the  last  resort  When  he  forms  a  part  of 
the  Supreme  Court,  he  has  an  equal  right  to  review  and  reverse 
a  decision  that  has  been  made  by  it  When  he  is  on  the  circuit  he 
occupies  a  subordinate  position,  and  has  no  right  to  set  up  his 
judgment  in  opposition  to  the  law,  as  it  has  been  interpreted  by  a 
paramount  and  conU'olling  j  urisdiction.  It  is  my  every  day's  prac- 
tice to  surrender  my  judgment  to  a  decision  of  the  Court  of  Ap- 
peals, when  it  adjudges  the  point  expressly  involved.  A  judge  is 
a  magistrate  whose  peculiar  duty  it  is  to  assert  and  maintain  the 
dominion  of  the  laws ;  and  he  should  be  distinguished  in  setting 
an  example  of  obedience  to  them.  His  duty  on  circuit  is,  to  pre- 
side over  the  courts  of  justice^  and  to  see  that  the  law  is  adminis- 
tered faithfully  as  he  finds  it  interpreted  by  the  superior  courts  of 
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ktw.  When  the  judges  meet  as  a  Court  of  Appeals,  they  become 
a  court  of  lawt  whose  decisions  should  not  be  reversed  but  by  an 
authority  equal  to  their  own.  If  a  circuit  judge  may  disregard 
and  reverse  a  decision  thus  made,  what  is  to  prevent  a  justice  of 
the  peace,  or  any  other  magistrate,  from  putting  his  at  defiance. 
He  might  always  take  refuge  in  his  own  conscience  and  the  con- 
victions of  his  own  judgment  The  judiciary  depends  alone  on 
public  opinion  to  sustain  it,  and  when  inferior  magistrates  and  par- 
ties can  appeal  to  it  in  opposition  to  the  judicial  decisions  of  the 
country,  law  loses  its  just  dominion,  and  becomes  the  creature  of 
popular  caprice.  The  moment  that  one  can  disregard  it  with  im- 
punity, communities  may,  and  will,  put  it  at  open  defiance.  Upon 
the  other  and  the  main  question  of  the  case,  the  opinion  of  the 
court  has  my  entire  approbation  and  concurrence ;  and  for  the 
satisfactory  reasons  so  well  assigned  in  it. 

(yNEALL,  J.  I  dissent  from  the  judgment  in  this  case,  on  two 
grounds :  1st  The  court  had  jurisdiction  in  this  case.  My  rea- 
sons are  given  in  the  case  of  the  State  v.  Wells ;  and  I  have  not 
now  time  to  add  any  thing  to  them  which  ought  to  be  done.  2d. 
The  circuit  judge  had  no  right  to  strike  the  case  from  the  docket 
Until  the  case  of  the  State  v.  Wells  was  reviewed  and  reversed,  it 
was  obligatory  on  any  judge.  The  decision  of  the  Supreme  Court, 
whether  of  three  or  ten  judges,  ought  to  be  respected.  According 
to  the  precedent  set  in  this  case,  I  might,  believing  as  I  do,  that  this 
case  comes  to  a  wrong  conclusion  on  a  point  of  constitutional  law, 
try  any  and  every  case  of  the  kind,  wh  ich  might  be  presented  to 
me  on  the  circuit 

Johnson,  Chancellor,  gave  no  opinion. 
Haspsr,  Chancellor,  absent. 

DuNKiN,  Chancellor,  gave  no  opinion,  having  been  elected  since 
the  argument 
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WnjiAM  Bknnett  v.  George  Sims. 

A  verbal  condition  made  on  the  transfer  by  delivery,  of  a  personal  chattel, 
under  a  contract  of  sale,  that  the  right  of  property  shall  remain  in  the  ven- 
dor or  person  transferring  possession  until  the  price  agreed  on  be  paid 
and  not  pass  absolutely  to  the  purchaser  until  then,  is  consistent  with 
the  rules  of  law,  and  will  enable  the  vendor  to  maintain  trover  against  an 
ofScer  who  sells  the  chattel,  under  process,  as  the  property  of  the  vendee 
in  possession,  at  the  suit  of  one  who  was  a  subsisting  creditor  of  the  ven- 
dee at  the  time  of  the  transfer.    (O'Neall  and  Butlsb,  J.,  dissenting. 

The  cases  of  Dupree  v.  Harrington,  Harp.  R.  391 ;  Reeves  v.  Harris,  and 
Bailey  v.  Jennings,  1  Bail.  R.  563 ;  to  the  same  point,  commenj^ed  on 
and  iJieir  authority  recognised  by  the  court  (O'Neall  and  Butleb,  J., 
dissenting.) 

Before  EARLE,  /.,  at  Lancaster,  Fall  Term,  1837. 

This  was  an  action  of  trover  by  way  of  summary  process  for 
a  mare.  The  plaintiff  sold  a  mare  to  one  Hugh  Massey,  for  945, 
in  the  fall  of  1835,  and  delivered  her  to  Massey,  calling  on  two 
by-standers  to  bear  witness  that  the  mare  was  to  remain  his  pro- 
perty antil  she  was  paid  for.  The  delivery  was  made  on  that  con- 
dition, with  the  assent  of  Massey,  who  said  he  had  bought  her  on 
those  terms.  Massey  had  her  in  possession  until  she  was  sold, 
and  since  left  the  country.  The  defendant  sold  her  as  the  proper- 
ty of  Massey,  under  execution ;  plaintiff  forbidding  the  sale,  and 
claiming  the  mare.  His  honor,  the  presiding  judge,  decreed  for 
the  plaintiff  for  the  value  of  the  mare. 

The  defendant  appealed,  and  now  moved  for  a  nonsuit  or  new 
trial  on  the  following  grounds : 

1.  Because,  by  the  sale  to  Massey,  plaintiff  having  parted  both 
with  the  possession  and  right  of  possession,  trover  will  not  lie. 

2.  Because,  even  regarding  the  contract  with  Massey  to  be  in 
the  nature  of  a  mortgage,  still  the  possession  and  right  of  posses- 
sion remained  in  Massey,  till  condition  broken,  consequently  trover 
will  not  lie. 
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3.  Because  the  seizure  and  sale  by  the  constable  being  by  com- 
petent and  legal  authority,  and  not  tortious,  a  demand  and  refusal 
ought  to  have  been  proven. 

4.  Because  the  plaintifl^  by  permitting  Massey  to  take  posses- 
sion of  the  mare,  stands  towards  him  in  the  position  of  a  creditor, 
consequently  any  agreement  by  which  the  mare  should  be  made 
responsible  for  his  debt,  would  be  fraudulent  and  void  as  to  other 
creditors. 

5*  Because  the  verdict  is  contrary  to  law  and  evidence. 

Wright^  for  the  motion. 

CuBU,  per  Earlb,  J.  The  main  question  arising  here,  is,  wbe- 
ther  a  verbal  stipulation,  made  on  the  transfer,  by  delivery,  of  a 
personal  chattel,  under  a  contract  of  sale,  that  the  right  of  proper- 
ty shall  remain  in  the  vendor,  or  person  transferring  possession, 
until  the  price  agreed  on  be  paid,  and  then  pass  absolutely  to  the 
purchaser,  is  consistent  vnth  the  rules  of  biw ;  and  will  enable 
the  vendor  to  mamtain  trover,  against  an  officer  who  sells  the 
chattel,  under  process,  as  the  property  of  the  person  in  possession. 
The  plaintiff  claims  under  such  a  reservation  of  title ;  and  on  the 
trial  below,  obtained  a  verdict,  under  the  instructions  of  the  court, 
upon  the  authority  of  Reeves  v.  Harris,  and  Bailey  v.  Jennings, 
1  Bail.  563.  Those  cases  being  frequently  questioned  at  the  bar, 
and  their  soundness  being  denied  by  some  members  of  the  court, 
it  has  been  deemed  advisable  to  take  the  sense  of  all  the  judges. 
The  result  of  their  judgment  I  am  now  to  pronounce.  And  here, 
perhaps,  it  would  be  quite  enough,  to  refer  to  the  opinion  of  the 
court  in  the  cases  cited  by  Mr.  Justice  Colcock,  as  furnishing  an 
ample  vindication  of  the  principle  involved,  as  well  as  of  its  appli- 
cation to  those  cases.  But  in  the  discussion  here,  some  views 
have  been  taken,  and  our  researches  have  enabled  us  to  present 
some  additional  authorities,  which  will  probably  illustrate  the  prin- 
ciple, and  strengthen  the  authority  of  those  cases.  The  great  dan- 
ger which  seems  to  be  apprehended,  from  the  rule  of  property  re- 
cognised in  these  cases  is,  that  the  persons  in  possession,  under 
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such  conditional  transfer,  will  acquire  a  false  credit,  on  the  faith  of 
it ;  and  if  the  possession  is  not  held  to  be  evidence  of  title,  credi- 
tors will  be  defrauded.    But  it  is  a  remarkable  coincidence  in  all 
these  cases,  beginning  with  Dupree  v.  Harrington  Harp.  R.,  391, 
down  to  the  case  under  consideration,  that  neither  the  rights  of 
subsequent  creditors,  nor  the  rights  of  subsequent  purchasers 
without  notice,  are  at  all  involved.    In  the  first  case,  Kendrick, 
the  defendant's  intestate,  was  a  subsequent  purchaser  with  notice 
of  the  title ;  and  in  all  the  other  cases,  the  property  was  sold  un- 
der process,  for  debts  subsisting  at  the  time  of  the  transfer.    In 
the  case  of  Dupree  v.  Harrington  the  reservation  was  in  writing ; 
and  that  is  supposed  to  make  a  great  diflference.    I  confess  myself 
unable  to  perceive  on  what  ground.    It  is  at  last,  but  an  agreement 
between  the  parties,  proved  in  one  case  by  writing,  and  in  the  other 
by  witnesses,  that  the  sale  is  not  absolute,  that  the  title  does  not 
pass  by  the  delivery,  and  is  not  to  vest  in  the  purchaser,  until  he 
performs  the  condition  of  payment.    A  sale  is  a  transfer  of  chat- 
tels from  one  person  to  another,  for  a  valuable  consideration ;  and 
if  it  is  competent  for  parties  to  perfect  a  sale,  by  actual  payment  of 
the  price,  on  one  hand,  and  absolute  delivery  of  the  chattel  on  the 
other ;  surely  it  is  equally  competent  for  them  to  modify  the  terms 
of  the  sale,  to  suit  their  own  views  and  interests ;  and  if  the  pur- 
chaser obtains  delivery  by  giving  a  promise,  or  security  to  pay,  at 
a  future  day,  the  vendor  may  strengthen  the  security,  and  qualify 
the  delivery,  by  annexing  as  a  condition,  that  the  titie  does  not  pass 
by  it,  and  shall  not  vest  until  payment  of  the  price.    If  the  pur- 
chaser accepts  the  delivery  on  such  terms,  who  shall  gainsay  it? 
Who  has  a  right  to  say  he  shall  not  be  bound  by  the  terms  of  his 
agreement  ?    The  ready  answer  that  creditors  may  be  defrauded ; 
that  the  purchaser  may  acquire  a  false  credit  and  therefore  a  ver- 
bal reservation  of  title  is  void,  seems  very  unsatisfactory.    I  think 
it  cannot  be  doubted,  that  such  a  reservation,  whether  by  writing, 
or  by  parol,  is  binding  on  the  parties,  and  therefore  is  not  void, 
Rann  v.  Hughes,  7  T.  R.,  346,  n.    All  contracts  concerning  per- 
sonal chattels  are  as  valid  by  parol  as  in  writing ;  and  in  fact  there 
is  no  such  division  of  contracts,  except  as  to  those  which  are  re- 
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quired  to  be  in  writing  by  statute.  Such  a  verbal  stipulation,  as 
we  are  considering,  may  be  good  between  the  parties,  and  void  as 
to  future  creditors  and  subsequent  purchasers.  As  neither  are 
now  concerned,  the  only  question  is,  whether  it  be  void,  as  to  sub- 
sisting creditors.  I  cannot  grasp  the  principle,  on  which  they  may 
claim  to  avoid  it,  whether  written  or  verbal.  There  is  no  statute 
requiring  such  a  paper  to  be  recorded ;  and  so  far  as  concerns  ac- 
tual notice,  a  verbal  reservation  on  delivery,  in  presence  of  wit- 
nesses, is  far  more  effectual  than  a  written  acknowledgment,  with- 
out witness,  and  put  in  the  pocket  of  the  seller.  But  so  far  as  re- 
lates to  subsisting  creditors,  it  is  not  put  on  the  ground  of  notice. 
It  is  said  possession  is  evidence  of  title ;  the  seller  puts  the  pur- 
chaser in  possession,  and  creditors,  and  others,  have  a  right  to 
treat  the  property  as  his,  whatever  may  be  the  verbal  stipulation 
between  themselves.  But  possession  is  only  prima  facie  evidence 
of  title,  as  to  third  persons  and  wrong  doers ;  it  is  a  principle  in- 
tended to  protect  the  person  in  possession,  and  not  to  enable  him  to 
defraud  the  owner,  or  others  to  do  it  through  his  means.  I  can 
understand  that  the  right  of  property  draws  to  it  the  possession ; 
but  it  seems  a  novelty  to  say,  that  possession  draws  to  it  the  right 
of  property.  The  subsisting  creditors  have  neither  a  legal,  nor 
meritorious  claim  to  subject  such  property  to  their  debts.  They 
have  not  credited  him  on  the  faith  of  it.  The  chattels,  merchan- 
dise or  money,  which  they  have  furnished  him,  and  for  which  they 
have  given  him  credit,  have  not  been  exchanged,  or  paid  for  it. 
It  is  a  new  acquisition,  which  they  have  not  aided  him  to  make,  and 
of  which,  as  his  title  is  yet  imperfect,  they  have  no  legal  right  to 
deprive  him.  Such  a  reservation  is  sometimes  called  a  verbal 
mortgage ;  but  it  has  no  likeness  of  a  mortgage.  No  doubt  if  the 
sale  were  at  first  absolute,  and  the  delivery  vrithout  qualification, 
a  subsequent  verbal  agreement,  that  the  right  of  property  should 
revest  in  the  seller,  on  non-payment,  or  the  non-performance  of  any 
other  condition,  would  be  void,  the  purchaser  remaining  in  posses- 
sion. In  that  case  a  written  instrument,  of  some  kind»  would  be 
necessary  to  reconvey  the  title  ;  the  delivery  of  which  would  be 
equivalent  to  a  re-delivery  of  the  property ;  and  then  it  would  be  a 
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common  mortgage.  The  predicate  of  aU  the  reasoning  here  is, 
that  there  is  no  actual  and  absolute  sale ;  but  only  a  species  of 
bailment,  for  use,  to  become  property,  on  the  payment  of  the  pur- 
chase money,  at  a  day  certain.  So  far  as  regards  the  effect  of 
this  proceeding,  upon  present  or  future  creditors,  there  is  no  dif- 
ference between  it,  and  an  unrecorded  mortgage  ;  or  a  loan  from 
year  to  year,  or  a  hiring,  where  the  contract  is  not  in  writing.  In 
all  these  instances,  the  possession  is  in  one,  and  the  title  in  another. 
In  all  of  them,  men  may  give  credit  to  the  former,  on  the  faith  of 
the  property  in  his  hands  ;  or  representing  it  as  his  own,  he  may 
make  sale  of  it  to  a  stranger.  Why  may  not  the  property  be  thus 
wrested  from  the  lawful  owners,  in  all  these  instances,  on  the 
same  supposed  rule  that  possession  is  evidence  of  title,  so  much 
misapplied  in  the  case  we  are  considering  ?  As  to  subsisting  cre- 
ditors, I  have  endeavored  to  show,  that  they  cannot  establish  their 
claim  on  the  ground  of  fraud ;  and  independently  of  that  ground, 
that  the  reservation,  whether  verbal  or  written,  if  good  between 
the  parties,  is  good  as  to  all  others.  That  subsequent  creditors, 
and  purchasers  without  notice,  may  be  liable  to  be  defrauded  is 
not  questioned ;  and  so  are  they  liable  to  suffer  from  innumerable 
transactions  concerning  property,  that  are  perfectly  fair  and  legal 
in  their  inception.  It  is  impossible  for  the  legislature,  or  for  courts 
of  justice,  to  guard  men  against  all  fraud,  in  a  commercial  age  and 
country,  where  cupidity  is  stimulated  by  a  thousand  motives,  and 
is  rewarded,  in  proportion  to  the  zeal  of  its  pursuits,  and  the  vari- 
ety of  its  enterprises.  It  is  enough  that  we  can  generally  relieve 
honest  dealers,  against  actual  fraud,  after  it  has  been  practised  upon 
them,  by  a  liberal  application  of  the  principles  of  the  common  law. 
It  is  upon  these  principles,  that  the  plaintiff  rests  his  claim,  in  this 
case,  to  be  protected  in  his  right  of  property.  I  think  the  view  I 
have  taken  of  the  law  of  sales,  will  be  found  supported  by  the 
current  of  authorites,  as  well  as  sustained  by  sound  principle.  A 
voluntary  and  absolute  delivery  under  contract  of  sale  vests  the 
title ;  *'  but  if,*'  says  Ch.  Kent,  "  the  delivery  be  accompanied  with 
a  declaration,  on  the  part  of  the  seller,  that  he  should  not  consider 
the  goods  as  sold,  until  security  be  given,  the  sale  is  conditional, 
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and  the  property  does  not  pass  by  delivery,  as  between  the  parties/* 
and  cites  the  case  of  Hussey  v.  Thornton,  4  Mass.  Rep.  405,  and 
Marston  v.  Baldwin,  17  Mass.  Rep.  606.  Pursuing  the  same  sub- 
ject, he  adds, "  where  there  is  a  condition  precedent,  attached  to  a 
contract  of  sale,  the  property  does  not  vest  in  the  vendee  on  de- 
Uvery,  until  he  performs  the  condition,  or  tKe  seller  waives  it;  and 
the  right  continues  in  the  vendor,  even  against  the  creditors  of  the 
vendee,"  and  cites  Barrett  v.  Fritchard,  2  Pick.  512.  And  to  the 
same  point  will  be  found  the  case  of  Ward  v.  Shaw,  7  Wend.  404. 
In  this  case  the  result  may  be  thus  stated : — In  regard  to  the  sale 
of  chattels,  where  any  thing  remains  to  be  done,  before  the  sale 
can  be  considered  complete,  whether  by  the  vendor,  or  vendee,  as 
between  the  parties  themselves,  the  right  of  property  does  not 
pass,  although  the  chattel  is  placed  in  the  hands  of  the  vendee. 
In  all  these  cases  the  contest  was  between  the  original  owner  and 
vendor,  and  the  creditors  of  the  vendee  in  possession,  enforcing 
their  demands  by  process ;  and  in  all  the  cases,  except  Barrett  v. 
Pritchard,  the  condition  of  the  delivery  was  verbal.  The  case  of 
Marston  v.  Baldwin  is  very  similar  to  this.  It  was  an  action  for 
rum,  and  other  goods,  sold  by  the  plaintiff  to  one  Holt,  and  deliv- 
ered to  him,  b*ut  on  the  condition  that  the  property  was  not  to  vest 
in  Holt,  until  he  should  pay  150  dollars  in  part  payment  Holt 
paid  75  dollars  only,  and  the  defendant,  as  deputy  sherifi^  attached 
the  goods  as  Holt's,  for  a  previous  debt  of  one  Babcock.  And  it 
was  held  that  the  plaintiff  might  maintain  the  action,  without  re- 
scinding the  contract,  or  refunding  the  75  dollars.  These  cases 
were  decided  in  courts  of  the  highest  authority  in  the  U.  States. 
The  principles  have  the  sanction  of  C.  J.  Parsons,  and  Chancellor 
Kent.  They  cannot  be  regarded,  therefore,  as  innovations  on  the 
common  law.  In  2  Barn.  &  Aid.  330,  n.,  will  befound  the  case  of 
Bishop  V.  Shillito — trover  for  iron.  The  iron  was  delivered  under 
a  contract  that  certain  bills  outstanding,  against  the  plaintiff,  should 
be  taken  up.  After  a  part  of  the  iron  had  been  delivered,  and  no 
bills  had  been  taken  out  of  circulation,  the  plaintiff  stopped  the 
further  delivery,  and  brought  trover  for  what  he  had  delivered. 
The  court  held,  that  this  was  only  a  conditional  delivery ;  and  the 
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condition  being  broken,  the  plaintiff  might  bring  trover.  If  there 
be  no  difierence  in  principle,  between  a  condition  in  writing,  and  a 
verbal  one,  the  case  of  Dupree  v.  Harrington  is  a  direct  authority. 
I  have  tortured  my  faculties  to  conceive  a  ground  of  difference, 
except  only  as  to  the  facilty  and  mode  of  proof.  In  point  of  open- 
ness, fairness,  and  notice  to  the  public,  a  conditional  delivery  before 
witnesses,  is  least  objectionable. 

In  regard  to  subsequent  creditors,  it  will  be  time  to  provide  for 
them,  when  they  complain.    It  wiU  then,  as  in  other  cases  of  like 
kind,  be  a  question  whether  in  fact  they  are  defrauded,  and  will 
depend  on  the  circumstances,  going  to  prove  fairness  or  the  re- 
verse.   If  a  very  extended  credit  be  given,  without  good  reason, 
or  a  credit  disproportioned  to  the  value  of  the  property,  especially 
if  it  consist  of  merchandise,  or  other  articles  usually  kept  for  sale, 
or  of  things  to  be  consumed  in  the  use ;  or  if  after  the  condition 
broken,  the  vendor  permit  the  vendee  to  remain,  for  a  long  time, 
in  possession  without  enforcing  his  claim,  or  retaking  possession, 
these  would  be  badges  of  unfairness.    So  it  is  said  by  Ch.  Harper, 
in  Gist  V.  Presley,  2  Hill,  C.  C.  328,  in  case  of  a  mortgage,  after 
condition  broken,  "  a  great  degree  of  neglect  in  leaving  the  pro- 
perty in  the  mortgagor's  possession,  might  be  a  badge  of  fraud.'' 
Whenever  the  vendor's  right  of  property  shall  come  in  conflict 
with  the  claims  of  those,  who  become  creditors  after  the  transfer 
of  possession,  then  the  court  will  endeavor  so  to  modify  the  rule, 
or  restrict  its  operation,  as  to  protect  the  rights  of  bona  fide  cre- 
ditors, who  may  have  trusted  the  supposed  purchaser,  on  the  faith 
of  the  property  in  his  possession. 

The  form  of  the  action  is  not  discussed  in  the  two  cases  refer- 
red to ;  and  a  technical  objection  has  been  raised  here,  that  the 
debtor  being  in  possession  by  delivery,  and  entitled  to  retain  it  until 
the  time  of  payment,  the  plaintiff  has  not  that  right  of  immediate 
possession  necessary  to  maintain  trover.  In  this  case  the  time  of 
payment  was  passed.  The  right  of  property  being  in  the  plain- 
tiff, draws  to  it  the  constructive  possession.  The  possession  of  the 
vendee,  who  after  condition  broken,  is  tenant  at  will,  is  the  posses- 
sion of  the  plaintiff,  on  which  I  think  he  may  maintain  trover.   The 
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sale  by  the  defendant  was  a  conversion.  Reeves  v.  Harris,  and 
Bailey  v.  Jennings,  were  both  actions  of  trover,  and  this  question 
could  hardly  have  been  overlooked.  A  majority  of  the  court  are  of 
opinion  that  there  is  no  sufficient  reason  to  overturn  the  cases  of 
Reeves  v.  Harris,  and  Bailey  v.  Jennings ;  and  that  the  plaintiff 
on  principle  and  authority,  is  entitled  to  retain  his  verdict 
The  motion  for  a  new  trial  is  refused. 

David  Johnson,  J.  Johnston,  Dunkin,  Chancellors ;  Richabd- 
soN  and  Evans,  Justices,  concurred. 

CNeall,  J.,  dissenting.  I  think  it  is  clear  and  undeniable  law, 
that  to  maintain  trover  for  a  chattel,  there  must  be  a  right  of  pos- 
session and  property,  or  a  right  of  possession  alone*  This  princi- 
ple has  the  sanction  of  Bell  v.  Monahan,  decided  December  term, 
1837,  (Dud.  Rep.  38.) 

In  the  case  before  us,  the  plaintiff  sold  the  mare  to  Massey,  in 
whose  possession  she  was  found  by  the-  defendant.  The  verbal 
condition  annexed  to  the  sale  was,  that  she  was  to  remain  the  pro- 
perty of  the  plaintiff  until  paid  for.  Admit  for  the  present  that  by 
this  contract  the  property  remained  in  the  plaintiff,  still  another  had 
the  possession,  and  had  the  right  to  retain  it,  until  there  was  a  de- 
mand of  payment  of  the  debt  and  a  failure  to  pay.  No  such  evi- 
dence was  given,  and  hence  the  defendant,  a  constable,  might  well 
sell  Massey's  interest,  and  the  plaintiff  against  him  had  no  cause 
of  action.  But  independent  of  this  view,  I  am  not  satisfied  with 
the  decision  in  the  cases  of  Reeves  v.  Harris,  and  Bailey  v.  Jen- 
nings, 1  Bail.  583,  on  which  the  decision  below  in  this  case  is  bas- 
ed. I  never  have  thought  that  a  verbal  condition  could  be  annex- 
ed to  the  sale  of  a  chattel,  which  would  bind  any  except  the  par- 
ties. This  is  as  fer  as  the  case  of  Harrington  v.  Dupree  goes. 
The  cases  of  Reeves  v.  Harris,  and  Bailey  v.  Jennings  proceed 
upon  the  notion,  that  the  vendor,  by  the  condition  agreed  upon  be- 
tween him  and  the  vendee,  retains  the  right  of  property.  But  this 
is  not  in  my  judgment  a  legal  view.  The  sale  is  complete  when 
possesion  is  delivered.    Conditions  accompanying  it  are  merely  a 
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contract  between  the  vendor  and  vendee.  To  give  any  other  con- 
struction would  allow  a  verbal  mortgage  to  be  set  up,  which  is 
certainly  carrying  the  law  a  great  way  beyond  any  principle  which 
I  have  understood  to  be  recognised  in  equity.  A  chattel  maybe 
pledged ;  but  that  is  done  by  delivery  of  possession  in  fact  as  well  as 
by  word  of  mouth.  The  decision  in  Reeves  v.  Harris,  iCnd  Bailey  v. 
Jennings,  is  certainly  at  war  with  the  whole  current  of  decisions 
before  those  cases  were  decided,  and  has  not  been  confirmed  by 
any  subsequent  decision,  or  by  any  settled  practice  following  their 
rule.  Under  these  circumstances,  and  the  feeling  that  the  principle 
adjudged  by  those  cases,  is  an  unsafe  one,  I  am  notwithstanding 
my  unfeigned  respect  for  the  talents,  learning  and  virtues  of  the 
judges  who  decided  those  cases,  constrained  to  say,  that  I  think  that 
decision  should  be  overruled,  and  declared  not  to  be  law. 

BuTLEB,  J.  concurred  with  Mr.  Justice  O'Neall. 


[The  succeeding  cases  should  properly  have  appeared  with  the  other 
cases  decided  at  Columbiat  May  Term,  commencing  ante  page  257,  and  end- 
ing at  page  381,  when  the  Reporter  finished,  as  he  supposed,  all  the  cases 
decided  at  that  term,  which  were  to  be  reported.  He  then  commenced  the 
"  Cases  in  the  Court  of  Errors,"  which  he  intended,  according  to  the  ar- 
rangement he  had  adopted,  should  finish  the  volume.  Within  a  few  days 
past,  and  while  the  cases  in  the  Court  of  Errors  were  being  printed,  he  re- 
ceived from  Columbia,  several  cases  decided  at  the  May  term,  which  were 
directed  to  be  reported.  The  delay  in  receiving  these  cases  has  had  the 
effect,  as  will  be  perceived,  of  dividing  the  cases  of  May  term  into  two  parts, 
and  also  interfering  with  the  plan  adopted  by  the  reporter.  This  circum- 
stance  explains  the  apparent  want  of  order  in  the  cases  of  that  term,  and 
only  needs  to  be  mentioned*  to  prevent  any  misconception  or  mistake  which 
might  otherwise  arise  on  that  account 

Sefimher^  1839.] 
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The  State  v.  Wiujam  Gaffnbt. 


The  general  rule  is,  where  an  accusation  includes  an  offence  of  inferior  de- 
gree, the  jury  may  discharge  the  accused  of  the  higher  crime  and  convict 
him  of  the  less  atrocious. 

An  indictment  under  the  act  of  1821,  for  the  murder  of  a  slave,  includes 
within  it  the  inferior  offence  of  "  killing  in  sudden  heat  and  passion,''  to 
the  same  extent  and  for  the  same  reasons,  that  murder  at  common  law 
includes  manslaughter ;  and  therefore,  on  such  an  indictment^  the  prisoner 
may  he  convicted  of  the  inferior  offence  described  in  the  second  clause 
of  the  act,  ^  of  killing  on  sudden  heat  and  passion." 

la  England,  it  seems  that  on  an  indictment  for  ^fehny,  the  defendant  can- 
not he  convicted  of  a  misdemeanor^  and  that  a  count  for  a  misdemeanor 
cannot  be  joined  with  a  count  for  a  felony :  The  reason  assigned  for 
which,  (to  wit,  that  persons  on  trial  for  misdemeanor,  have  certain  privi- 
leges that  are  denied  to  persons  charged  with  felony,)  has  no  existence 
with  us,  as  by  an  act  of  the  legislature,  (2  Brev.  Dig.  188,)  these  privile- 
ges are  extended  to  all  persons  indicted  for  felony  or  other  crime.  In  this 
State,  therefore,  the  rule  would  seem  to  be  otherwise,  and  that  one  indict- 
ed for  K  felony,  may  be  convicted  of  a  misdemeanor. 
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Before  EVANS,  /.,  at  Richland,  Spring  Term,  1839. 

The  defendant  was  indicted  for  the  murder  of  a  slave.  The 
jury  found  him  "  not  guilty  of  murder,  but  guilty  of  killing  on  sud- 
den heat  and  passion.** 

The  counsel  for  the  defendant  moved  for  his  discharge,  on  the 
ground  that  the  finding  was  equivalent  to  a  general  acquittal. 

The  motion  was  refused  by  his  honor  the  presiding  judge,  who 
remarks  in  his  report,  **  I  thought  the  point  worthy  of  being  consid- 
ered. It  would  be  a  very  convenient  practice  to  include  both 
oflfences  in  die  same  indictment,  so  that  one  trial  might  suffice.  If 
this  finding  is  an  acquittal,  it  would  seem  that  counts  for  both 
offences  cannot  be  joined  in  the  same  indictment ;  and  if  the  evi- 
dence does  not  make  out  a  Case  of  murder,  he  must  be  indicted  a 
second  time  for  the  other  oflfence." 

The  defendant  now  moved  this  court  to  arrest  the  judgment  in 
the  case  stated,  so  far  as  he  is  found  guilty  of  killing  the  slave  m 
sudden  heat  and  passion,  upon  the  following  grounds : 

1.  That  the  finding  of  the  jury  is  equivalent  to  a  general  acquit- 
tal. 

2.  That  upon  an  indictnienjl  for  murder,  under  the  act  of  1821, 
the  defendant  cannot  be  found  guilty  of  killing  in  sudden  heat  and 
passion,  under  the  second  clause  of  that  statute. 

The  defendant  also  moved  to  reverse  the  decision  of  his  honor, 
refusing  to  discharge  die  prisoner :  Because,  having  been  acquitted 
of  the  ofibnce  with  which  he  was  charged  by  the  indictment,  he  was 
entitled  to  his  discharge. 

Curia,  per  EabiiB,  J.  If  this  were  an  indictment  for  murder  at 
common  law,  a  verdict  of  manslaughter  would  be  good ;  or  a  count 
for  manslaughter  might  have  been  joined.  The  form  is  the  same, 
except  that  in  a  count  for  manslaughter,  the  words  '^  murder,''  and 
•*  malice  aforethought/*  are  omitted.  When  on  a  general  count  for 
murder,  the  jury  find  manslaughter,  they  only  negative  the  malice. 
It  is  said,  and  with  good  reason,  by  Mr.  East,  in  his  Fleas  of  the 
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Crown — ^''In  most  cases  where  justice  requires  a  man  to  be  put  on 
his  trial  for  killing  another,  it  is  usual  and  proper  to  charge  him  in 
the  indictment  for  murder ;  because  in  many  instances  it  is  a  com- 
plicated question,  and  no  injury  can  thereby  happen  to  the  individ- 
ual, at  all  comparable  to  the  evil  of  a  lax  administration  of  justice 
in  this  respect,  for  the  verdict  and  judgment  will  still  be  adapted 
to  the  nature  of  the  offence.''  The  general  rule  is,  when  an  accu- 
sation includes  an  oflence  of  inferior  degree,  the  jury  may  discharge 
the  defendant  of  the  higher  crime  and  convict  him  of  the  less  atro- 
cious. But  it  seems  to  be  supposed,  that  on  indictment  for  felony, 
the  defendant  cannot  be  convicted  of  a  misdemeanor:  and  for  the 
same  reason,  a  count  for  misdemeanor  cannot  be  joined  with  a 
count  for  felony.  The  reason  given  by  Mr.  Chitty,  both  in  regard 
to  the  finding  and  the  joinder,  is,  that  the  defendant  would  thereby 
lose  the  benefit  of  having  a  copy  of  the  indictment,  a  special  jury, 
and  of  making  his  full  defence  by  counsel. — Chit.  Crim.  Law,  252, 
639.  And  such  was  the  decision  in  Westbeer's  case,  Str.  1133. 
Before,  the  law  had  been  otherwise ;  as  in  Seeser's  case,  Cro.  Jac. 
4d7,  where  it  was  held,  on  an  indictment  for  felony  in  entering  a 
house  and  stealing  18  pence,  if  the  jury  find  a  special  verdict  that 
the  money  wasobtaiaed  by  playing  with  ialse  dice,  the  court  may 
give  judgment  for  the  trespass  and  misdemeanor.  And  m  HolmesT 
case, cited  in  Kelyng,  29,  where  he  was  indicted  for,  "that  being 
possessed  of  a  house  in  London,  he  did  feloniously  set  on  fire  his 
own  house  and  burnt  it,  with  intent  to  bum  the  houses  of  tether  men 
near  adjoining  f  and  being  found  guilty,  the  court  doubted  whether 
it  was  felony  or  no :  and  on  advising,  agreed  it  was  not;  but  gave 
judgment  against  him  as  for  a  trespass.  In  Westbeer's  case,  the 
court  said,  ''the  judges  (in  those  cases)  appear  to  be  transported 
with  a  zeal  too  far."  The  I'eason  given,  why  on  an  indictment  for 
felony  the  jury  may  not  find  for  misdemeanor,  and  why  counts  for 
each  may  not  be  joined,  is  not  true  in  this  State.  While  in  Eng- 
land, (4  BIk.  Com.  555,)  persons  on  trial  for  misdemeanor,  have 
privileges  that  are  denied  to  persons  charged  with  felony,  as  a 
copy  of  the  indictment  and  full  defence  by  counsel ;  here  it  is  oth- 
erwise, and  by  act,  2  Bre v.  Dig.  188,  these  privileges  are  extended 
Vol.  L— 55 
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to  all  persons  indicted  for  felony  or  other  capital  crime.  There  is, 
in  fact^  the  same  reason  for  allowing  this  practice  here,  that  is  giv- 
en, why  on  an  indictment  for  petit  treason  in  England,  one  may  be 
convicted  of  murder ;  that  he  has  a  larger  number  of  peremptory 
challenges,  and  thereby  enjoys  a  higher  benefit  instead  of  losing 
any  privilege.  In  the  case  we  are  supposing,  the  defendant  would 
gain  by  being  indicted  for  felony,  the  whole  number  of  challenges; 
which  would  more  than  compensate  him  for  losing  the  privilege  of 
an  imparlance  one  term.  We  conclude  then,  that  here,  one  indict- 
ed for  felony,  may  be  convicted  of  a  misdemeanor,  which  makes  it 
unnecessary  to  consider  whether  killing  a  slave  in  sudden  heat  and 
passion,  be  a  felony  or  a  misdemeanor ;  or  to  consider  the  grave 
question  raised  in  argument,  whether  before  the  act  of  1740,  the 
homicide  of  slaves  stood  upon  the  same  footing  as  that  of  white 
men  at  common  law. 

The  next  inquiry  needful  to  be  made,  is  whether  under  the  act 
of  1821,  the  murder  of  a  slave  includes  within  it  the  inferior  offence 
of  killing  in  sudden  heat  and  passion,  to  the  same  extent,  and  for 
the  same  reason,  that  murder  at  common  law  includes  manslaugh- 
ter. In  Cheatwood's  case,  2  Hill.  459,  which  was  tried  before  me 
on  the  circuit,  I  had  instructed  the  jury,  <*that  cases  arising  under 
the  act,  were  to  be  determined  according  to  the  principles  and 
rules  of  the  common  law,  and  that  I  could  admit  no  other  distinc- 
tion between  the  killing  of  white  men  and  that  of  negro  slaves, 
than  this, 'that  in  the  latter  case  a  smaller  degree  of  provocation 
would  have  the  efi^ct  of  extenuating  or  excusing,  as  the  case  might 
be."  This  proposition  received  the  confirmation  of  the  Court  of 
Appeals,  who  held  that  ''the  purpose  of  the  act  was  to  make  the 
killing  of  a  slave,  the  same  offence  as  the  murder  of  a  freeman,  at 
common  law ;  that  the  words  used  in  the  first  clause  of  the  act, 
and  particularly  the  word  ''deliberately,"  were  used  in  contra-dis- 
tinction  to  the  terms  of  the  second  clause,  which  provides  for  the 
offence  of  killing  in  sudden  heat  and  passion ;  that  those  words, 
"sudden  heat  and  passion,"  are  technical  words  of  the  common 
law,  to  describe  the  oilence  of  manslaughter,  and  to  the  common 
law  we  must  resort  for  their  definition."    Mr.  Justice  Colcock,  be- 
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fore,  in  Rain's  case,  S  M'Cord.  533,  had  said,  ^'murder  is  a  techni- 
cal word  of  the  common  law,  and  when  used  by  the  legislature 
must  receive  its  technical  construction."    The  words  '^killing  in 
sudden  heat  and  passion,"  are  entirely  synonymous  with  ''killing 
in  sudden  heat  of  blood,  and  transport  of  passion,"  which  are  usu- 
ally employed  in  the  books  to  define  manslaughter.    In  Rains'  case 
it  was  decided,  that  in  indictments  under  either  section,  it  was  in* 
dispensable  to  describe  the  ofience  with  all  its  circumstances,  con- 
stituting the  manner  of  killing,  the  weapon,  wounds  and  the  like^ 
with  the  same  minuteness  as  in  indictments  for  homicide  at  common 
law.    On  the  trial,  upon  the  general  charge  of  murder,  the  same 
proof  must  be  made  as  on  the  other  charge  of  killing  in  heat  and 
passion,  with  the  additional  facts  of  malice  and  deliberation.    The 
defendant  cannot  be  misled,  for  it  is  the  same  killing  that  forms  the 
body  of  the  charge  in  either  case ;  and  he  is  equally  apprised  of  the 
nature  of  it,  so  as  to  bring  forward  his  proof.    And  the  verdict  of 
''killing  in  sudden  heat  and  passion,"  establishes  that  there  was  a 
killing,  that  although  there  was  no  malice,  there  was  also  no  suffi- 
cient excuse ;  just  as  a  verdict  of  manslaughter  has  the  same  effect 
in  indictments  for  murder.    It  negatives  the  malice  only.    We 
conclude,  therefore,  that  under  the  act,  the  greater  offence  includes 
the  lesser,  to  the  same  extent  and  for  the  same  reason,  that  murder 
includes  manslaughter  at  the  common  law.    Rains'  case  was  re- 
ferred to  in  argument,  as  having  decided  that  under  the  act,  a  ver- 
dict of  manslaughter  would  be  bad;  and  it  was  so  ruled.    The 
point  was  not  necessary  to  be  decided,  as  the  indictment  was  held 
defective  and  a  new  trial  was  granted  on  another  ground.    But  I 
do  not  regard  that  decision  as  afiecting  the  present  question.    The 
reason  assigned  there,  was  that  the  punishment  under  the  act  is 
different  from  that  of  manslaughter  at  common  law  ;  and  as  judg- 
ment could  not  be  given  for  that,  none  could  be  given  for  killing  in 
sudden  heat  and  passion.    That  may  be  admitted  without  over- 
turning our  conclusion.    It  is  supposed,  however,  to  be  at  variance 
with  the  rule  of  criminal  pleading,  which  requires  statutory  oflen- 
ces  to  be  set  forth  precisely  in  the  words  of  the  act    In  point  of 
fact,  the  charge  of  murder  is  set  forth  sufficiently.    The  true  ob« 
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jectionis,  that  kfllingin  sudden  heat  and  passion,  is  not  laid  in  the 
indictment,  and  therefore  the  defendant  cannot  be  convicted  of  it 
If  this  objection  had  been  made  on  the  trial,  the  answer  would  have 
been,  <*the  defendant  is  on  his  trial  for  killing  a  slave,  with  malice^ 
the  degree  of  guilt  depends  on  the  proof— and  the  offence  will  be 
estabKshed  by  the  verdict."  The  offences  are  in  fact,  only  diflkr- 
ent  degrees  of  guilt  arising  out  of  the  same  killing,  and  the  verdict 
having  acquitted  of  the  murder,  may  be  considered  as  inserting  the 
words  necessary  to  constitute  the  inferior  ofience,  and  thus  makes 
the  record  a  bar  to  another  prosecution ;  or,  it  may  be  regarded  as 
a  special  verdict,  which  the  jury  have  the  same  right  to  find  in 
criminal  as  in  civil  cases,  and  the  degree  of  guilt  is  a  conclusion  of 
law,  from  the  facts  found.  We  think  there  is  the  same  reason  for 
allowing  this  course  in  statutory  of^nces,  as  in  offences  at  common 
law,  where  both  the  higher  and  lower  are  created  by  statute.  If 
only  the  lower  were  created  by  statute,  and  the  indictment  conclu- 
ded at  common  law,  there  might  be  an  objection  for  want  of  the 
vrorda^coTitraformam  statutL    That  does  not  lie  here. 

It  is  supposed  that  the  oflfence  under  the  act  of  1740,  of  killing  by 
undue  correction,  still  exists,  although  Mr.  Justice  Colcock  thought 
otherwise  in  Rains'  case ;  and  that  if  a  case  of  that  kind  were 
made  out  on  the  trial  of  the  indictment  for  murder,  the  defendant 
must  be  acquitted.  There  is  no  propriety  in  considering  a  ques- 
tion which  does  not  arise.  But  I  perceive  no  good  reason,  if  it  be 
actually  a  subsisting  ofience,  why  it  should  not  be  included  in  the 
felonious  charge,  and  why  the  jury  may  not  find  such  a  verdict 
specially,  as  at  comm<Hi  law  they  might,  on  a  charge  of  murder, 
find  manslaughter,  or  homicide  in  self  defence,  or  by  chance  med* 
ley.  These  last,  although  not  felony,  were  regarded  as  offences, 
and  created  a  forfeiture  of  goods.  The  defendant  was  obliged  to 
purchase  a  pardon  and  discharge,  by  paying  a  fine  to  the  king. — 
There  is  an  advantage  in  the  practice  now  established.  It  relieves 
the  Solicitor  of  the  responsibility  of  deciding  before  hand  for 
what  offence  he  will  indict ;  it  prevents  the  danger  and  delay  of 
several  trials ;  is  really  beneficial  to  the  accused  in  enlarging  his 
privileges,  if  the  inferior  oflfence  be  only  a  misdemeanor,  which  we 
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by  DO  means  intend  to  say;  and  if  indicted  for  the  murder  and 
found  guil^  of  the  other  oflfencey  or  acquitted,  the  verdict  is  a  bar 
to  any  future  prosecution ;  whereas  it  would  be  otherwise  if  indict- 
ed only  for  the  inferior  oflfence.  The  court  is  of  oinnion  that  the 
finding  is  a  good  verdict,  under  the  second  section  of  the  act  for 
killing  in  sudden  heat  and  passion,  and  that  the  defendant  must  have 
judgment  for  that  ofience. 

O^Nbau.,  RicHARDsoiv,  BuTCBB  aod  EvAHs,  Justices,  concurred. 

Gregg  4*  Desaussuref  for  the  motion. 
Edwards f  SoUcUor^  contra. 


Thomas  Roseman  v.  John  Hughet. 

A  bill  of  sale  of  a  negro,  in  the  usual  form,  contained  a  warranty  in  these 
words,  ^  to  have  and  to  hold,  all  and  singular,  the  said  negro  man  Qeorge, 
and  I  do  hereby  bind  myself,  my  heirs,  executors,  administrators  and  as- 
signs, to  forever  warrant  and  defend  the  said  negro  unto  the  said  Thomas 
Boeeman,"  dtc.  Hsud  to  be  a  toarranty  of  titU  merely,  and  not  of  founds 
ness.    (O'NsALL,  Jn  dissenting.) 

Before  ONEALL,  /.,  at  AbbemUe,  FaU  Term,  1838. 

This  was  an  action  of  covenant  on  a  bill  of  sale  for  a  n^ra— 
The  warranty  was,  and  I  do  hereby  bind  myself^  &c.,  ^to  warrant 
and  forever  defend"  the  said  negro  to  the  plaintifil  The  breach 
of  warranty  assigned  was  the  unsoundness.  The  defendant  de- 
murred on  the  ground  that  the  warranty  extended  only  to  the  title 
and  did  not  cover  the  soundness  of  the  negro. 
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His  honor  the  presiding  judge,  thought  the  warranty  was  so 
general,  that  it  included  both  title  and  soundness,  and  overruled 
the  demurrer. 

The  defendant  appealed  and  now  moved  to  reverse  the  order  of 
the  court  below,  because  the  bill  of  sale  contained  no  warranty  of 
soundness^  and  the  breach  alleged  is  therefore  no  violation  of  the 
covenant  set  forth. 

CuBiA,  per  Earle,  J.    The  question  which  arises  upon  the  cov- 
enant of  warranty  contained  in  the  bill  of  sale,  is  one  of  construc- 
tion, depending  on  the  intention  of  the  parties ;  and  this  is  to  be 
collected  from  the  subject  matter  of  the  sale  and  the  terms  em- 
ployed.    The  doctrine  of  warranties,  in  the  old  books,  is  wrapped 
up  in  the  abstruse  learning  of  the  law,  and  would  be  out  of  place 
here.    Warranty,  although  known  to  the  civil  law,  is  yet  a  com- 
mon law  term ;  and  in  its  original  definition,  ''is  a  promise,  or  cov- 
enant by  deed,  made  by  the  bargainor  for  himself  and  his  heirs,  to 
warrant  and  secure  the  bargainee  and  his  heirs,  against  all  men, 
for  enjoying  the  thing  granted." — Jac.  Law  Die,  who  cites  Bract 
Lib.  2,  6.    And  so  in  Termes  de  la  Ley,  "guaranty  is  where  one 
is  bound  to  another,  who  hath  the  land,  to  warrant  the  same  to 
him,  which  may  be  by  two  ways,  that  is  by  act  of  the  law,  &c.,  or 
by  deed  of  the  party  who  grants  by  deed,  or  fine,  to  warrant  it  to 
him."    From  this  it  would  seem,  that  warranty,  when  used  in  a 
deed  conveying  lands,  without  more,  refers  to  title ;  and  that  he 
who  covenants  that  he  will  warrant  and  defend  the  premises  to 
the  bargainee,  covenants  that  the  bargainee  shall  enjoy  the  thing 
granted.    It  is  a  covenant  to  warrant  and  defend  the  title,  and  not 
that  the  land  is  of  a  particular  description,  value,  or  quality.    Even 
after  the  execution  of  a  deed,  containing  such  a  warranty  of  title, 
a  purchaser  may,  on  proof  of  parol  representations  made  at  and 
before  the  sale,  concerning  the  description  of,  quantity  or  quality, 
have  his  remedy  if  the  land  do  not  correspond.    On  the  sale  of 
personal  chattels,  neither  deed  nor  other  writing  is  necessary. — 
The  title  passes  on  delivery ;  and  in  regard  to  warranty  the  rule 
is  difierent    If  a  purchaser  of  land  accept  a  deed^  conveying  the 
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same  without  covenant  of  warranty,  none  is  implied  by  law,  even 
as  to  tide.    In  regard  to  chattels,  on  every  sale,  the  law  implies  a 
warranty  of  title,  the  vendor  being  in  possession,  and  making  deUv- 
ery.    In  such  case  at  common  law,  there  was  no  implied  warranty 
of  soundness.    Here  it  is  otherwise;  but  the  warranty  of  sound- 
ness is  implied  only  on  payment  of  a  full  and  fair  price.    The  par- 
ties have  reduced  the  contract  to  writing,  and  a  bill  of  sale  under 
seal  has  been  executed  by  the  defendant.    The  form  is  that  of  a 
bargain  and  sale  of  lands  with  an  express  covenant  of  title :  ''have 
granted,  bargained,  sold  and  released,  to  the  said  T.  R.,  a  negro 
man  George,  to  have  and  to  hold  all  and  singular,  the  said  negro 
man  George ;  and  I  do  hereby  bind  myself,  my  heirs,  executors, 
administrators  and  assigns,  to  warrant  and  defend  the  said  negro 
unto  the  said  T.  R.,  his  heirs  and  assigns  forever."    The  covenant 
of  \^'arranty,  being  thus  put  in  immediate  connexion  with  the  ha- 
bendtan  of  the  deed,  seems  to  point  the  meaning  of  the  parties  to 
the  quiet  enjoyment  of  the  property  and  not  to  the  soundness  or 
qualities.    Such  I  think  would  be  the  construction  of  the  covenant, 
on  the  legal  import  of  the  terms ;  and  such  too,  would  be  the  in- 
terpretation according  to  the  common  sense  and  understanding  of 
mankind     A  warranty  of  soundness,  is  certainly  no  warranty  of 
tide;  and  where  the  terms  used  are  such  as  to  import  clearly  a 
warranty  of  tide,  such  as  in  other  and  similar  instruments  are 
known  to  have  that  meaning,  and  no  other,  it  would  be  extending 
the  covenant,  by  intendmerU,  beyond  the  apparent  intention  of  the 
parties,  to  give  it  the  effect  of  a  warranty  of  soundness.    And  the 
plaintiff  can  suffer  no  prejudice  from  this  interpretation,  if  in  fact, 
the  sale  was  for  such  price  as  to  raise  the  implied  warranty  of 
soundness.    It  is  well  setded  by  several  cases,  Wells  v.  Spears, 
and  Hughes  v.  Banks,  that  an  express  warranty  of  title  does  not 
exclude  an  implied  warranty  of  soundness.    It  cannot  appear  from 
the  bill  of  sale,  whether  the  price  was  such  as  a  sound  negro  should 
have  sold  for,  as  there  is  no  description.    If  the  price  were  actu- 
ally reduced,  the  defendant  ought  to  be  allowed  to  show  that  it 
was  so,  in  consequence  of  known  or  visible  defects ;  which  would 
be  prevented  by  construing  this  to  be  a  covenant  of  soundtiess. — 
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The  court  is  of  opinioDy  therefore,  that  there  should  have  been 
judgment  for  the  defendant  on  demurrer  below.  And  the  motion 
to  reverse  the  judgment  of  the  circuit  court  is  granted. 

BuTLBE  and  Bichabmoiii  Justices,  concurred.    (yNEAJLh,  J., 
f  dissented. 


Wardlaw  4*  Perrinf  for  the  motion. 
Burtf  contra. 


EuBANOB  Spann,  adm'x  v.  John  Ballard. 

The  general  rale  established  by  all  the  cases  is,  that  to  render  a  witness  in- 
competent oa  the  ground  of  interest,  his  interest  in  the  event  of  the  suit 
should  be  a  present,  certain  and  vested  interest,  and  not  uncertain  and 
contingent. 

Where  in  an  action  by  an  administratrix  for  the  recovery  of  a  debt  due  to 
the  intestate,  one  of  the  heirs  at  law,  and  a  distributee  of  the  estate  who 
had  received  his  share  and  settled  with  the  admimstratriz,  was  offered  as 
a  witness  and  objected  to  on  the  ground  of  interest,  the  witness  executed 
and  tendered  an  assignment  or  release  of  all  interest  in  the  recoveiy ;  it 
was  still  contended  he  was  incompetent  by  reason  of  his  liability  to 
refund,  in  case  of  further  claims  against  the  estate  not  yet  exhibited. 
Held,  in  the  absence  of  any  proof  of  outstanding  demands  or  deficiency 
of  assets  in  the  hands  of  the  administratrix,  that  the  supposed  interest  irf' 
the  witness  in  increasing  a  fond  out  of  which  he  could  receive  no  divi- 
dend, was  too  remote  and  contingent  to  sustain  the  objection. 

Where  a  bill  drawn  by  the  defendant  on  the  plaintiff's  intestate,  payable  to 
a  third  person  or  order,  and  indorsed  by  the  payee  with  a  receipt  of  pay- 
ment on  the  back  of  the  bill  by  another  person,  was  in  the  possession  of 
the  drawee.  Held  that  the  presumption  of  payment  arising  ^om  the  pos- 
session of  the  bill  was  insufficient,  without  proof  that  the  receipt  was  in 
the  hand  writing  of  a  person  entitled  to  demand  payment,  or  other  suffi- 
cient evidence  of  payment  aliunde. 
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Before  EARLE,  /.,  at  Sumter,  Spring  Term,  1839. 

The  report  of  his  honor,  the  presiding  judge  is  as  follows : 
**  The  defendant,  together  with  one  William  R.  Lenoir,  drew  a 
joint  order  or  bill  upon  the  plaintiff^s  intestate,  Charfes  Spann,  jr., 
who  was  a  factor  in  Charleston,  for  a  debt  of  Lenoir,  payable  to 
one  Baskett  or  order,  and  endorsed  in  blank.  The  plaintiff  pro- 
duced the  bill  which  by  a  receipt  on  the  back,  appeared  to  have 
been  paid  to  a  person  whose  name  did  not  appear  upon  it.  James 
T.  Spann,  a  son  of  the  intestate  and  of  the  plaintiff,  his  widow,  was 
produced  as  a  witness,  andrwas  objected  to  on  the  ground  of  interest 
in  the  subject  of  the  suit  He  tendered  an  assignment  and  re- 
lease. It  was  replied  that  the  ground  of  objection  was,  that  the 
witness,  as  one  of  the  heirs  at  law,  was  liable  to  refund,  in  case  of 
future  debts  being  exhibited  against  the  estate,  and  was  therefore 
interested  in  increasing  the  fund  in  the  hands  of  the  administra- 
trix. The  other  ground  of  objection  being  waived,  I  thought  this 
latter  interest  too  remote  and  contingent  to  render  the  witness  in- 
competent He  deposed  that  the  bill  was  paid  on  presentment  to 
the  drawee  in  Charleston.  That  he  called  on  the  defendant  after 
the  death  of  the  intestate,  for  payment,  who  admitted  that  he  had 
given  or  drawn  the  bill,  that  it  had  been  paid  and  that  he  was  lia- 
ble ;  but  objected  to  pay  it,  because  he  had  given  directions  to 
retain  the  amount  out  of  the  proceeds  of  Lenoir's  cotton,  which 
had  been  sent  to  the  intestate,  and  been  sold  by  him.  The-  pro- 
ceeds had  been  applied  to  other  orders  drawn  by  Lenoir.  It  was 
proved  that  Lenoir  had  sent  seventeen  bales  of  cotton  to  the  in- 
testate. 

It  was  objected  cm  a  motion  for  nonsuit,  that  the  proof  of  pay- 
ment by  the  drawee  was  insufficient  That  it  was  not  proved  to 
have  been  made  to  a  person  authorized  to  receive  it  I  held  that 
proof  of  the  transfer  was  not  indispensable,  as  there  was  other  evi- 
dence of  payment  than  the  mere  possession  of  the  paper,  and  left 
it  to  the  jury  whether  in  fact  the  sum  had  been  paid  or  reimburs- 
VoL.  I.— 56 


443  CASES  OF  APPEAL 


Spann  v.  Ballard. 


ed  out  of  the  proceeds  of  Lenoir's  colton.  They  found  for  the 
plaintiff.' 

The  defendant  appealed,  and  now  moved  for  a  new  trial  on  the 
following  grounds : 

L  That  the  testimony  of  Mr  James  T.  Spann  was  improperly 
admitted  ;  he  was  a  distributee  of  the  intestate,  and  having  received 
his  share  of  the  estate,  would  be  liable  for  any  debts  which  the 
estate  may  now  or  hereafter  be  made  liable  for. 

2.  That  there  was  no  satisfactory  and  legal  proof  of  payment 
to  a  party  entitled  to  receive. 

3.  That  the  intestate  received  funds  of  Wm.  R.  Lenoir,  one  of 
the  drawers,  sufficient  to  pay  the  draft,  and  ought  so  to  have  applied 
them. 

Guru,  per  Earle,  J.  The  general  rule,  established  by  all  the 
cases,  is,  that  in  order  to  render  a  witness  incompetent,  his  interest 
in  the  event  of  the  suit,  should  be  a  present,  certain,  and  vested 
interest,  and  not  uncertain  and  contingent ;  it  is  defined  by  Ld. 
Ch.  Baron  Gilbert  to  be  ''a  certain  benefit  or  disadvantage  to  the 
witness,  attending  the  consequence  of  the  cause,  one  way."  Law 
of  Ev.,  225.  The  witness  therefore,  as  an  heir  at  law  of  the  in- 
testate, and  a  distributee  of  his  estate,  had  a  direct  interest  in  in- 
creasing the  fund,  out  of  which  he  might  receive  a  dividend,  and 
on  that  ground  was  incompetent,  2  Bay,  542.  But  it  was  an  inter- 
est, which  might  be  assigned  or  released,  and  thus  the  comipetency 
of  the  witness  would  be  restored.  Ex'r  of  Christie  v.  Ex'r  of 
Furman,  Mss.  D.  Nov.,  1827.  This  having  been  tendered,  and  the 
objection  waived,  it  is  supposed  the  witness  was  still  incompetent, 
by  reason  of  his  liability  to  refund,  in  case  of  further  claims  against 
the  estate,  not  vet  exhibited.  But  as  there  was  no  evidence  offer- 
ed  of  any  such  outstanding  demands,  or  of  any  deficiency  of  assets 
in  the  hands  of  the  administratrix,  it  would  seem,  that  the  interest 
of  the  witness  in  increasing  the  fund,  out  of  which  he  could  receive 
no  dividend,  was  not  only  extremely  remote,  but  entirely  contin- 
gent ;  depending  upon  the  fact  of  there  being  such  outstanding 
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demands,  of  their  being  established  by  proof,  and  of  there  being  a 
deficiency  of  assets.  All  this  could  not  be,  except  on  the  suppo- 
sition, that  the  settlement  of  the  estate  was  false  and  frauddent, 
"which  is  not  to  be  presumed.  If  authority  were  needed  to  sustain 
the  proposition,  it  will  be  found  in  3milh  v.  Blackham,  1  Salk.  283. 
The  heir  of  a  bankrupt  was  brought  to  prove  a  debt  due  to  him, 
in  an  action  by  the  assignee ;  and  it  was  objected,  that  the  surplus 
of  the  real  estate  (which  was  only  to  come  in  aid  of  the  personal 
estate,)  being  to  go  to  the  bankrupt,  and  his  heirs,  the  heir  by 
swearing  to  increase  the  personal  estate,  has  this  benefit,  as  to  so 
much.  But  Treby,  Ch.  J.  allowed  him  to  be  a  witness,  saying,  that 
"was  too  remote  a  contingency.  And  in  Carter  v.  Pearce,  1  Term 
R.  163,  a  surety  in  an  administration  bond,  was  admitted  to  prove 
a  tender  by  the  administrator.  The  court  said,  **  the  bare  possi- 
bility of  an  action  being  brought  against  a  witness,  is  no  objection 
to  his  competency.  Ogier  v.  Deas,  1  Bail.  473,  is  also  a  case  di- 
rectly in  point 

To  enable  the  plaintiff  to  recover,  it  was  necessary  to  prove 
payment  of  the  draft,  by  the  intestate.  And  as  it  had  been  endors- 
ed by  the  payee,  before  presentment,  the  mere  production  of  it 
from  the  custody  of  the  drawee,  even  with  a  receipt  endorsed, 
may  have  been  insufficient  to  authorize  a  presumption  of  pay- 
ment, without  proof  that  the  receipt  was  the  hand  writing  of  a 
person,  entitled  to  demand  payment.  Snch  was  the  decision  of 
Ld.  EUenborough  in  Pfiel  v.  Vanbatenburg,  2  Camp.  N.  P.  Rep. 
439,  cited  at  the  bar.  But  here  there  was  surely  other,  and  suffi- 
cient evidence  of  payment,  in  the  admissions  of  the  defendant 
himself.  He  not  only  admitted  that  the  draft  had  been  paid,  but 
that  he  was  liable  for  the  amount ;  of  course  to  the  plaintiff,  for 
the  demand  was  made  on  her  behalf.  It  could  not  be  otherwise, 
than  that  the  payment  was  made  to  one  authorized  to  receive  it.- 

The  other  point  that  the  drawee  had  funds  of  Lenoir,  which  he 
ought  to  have  applied  to  the  draft,  was  for  the  jury.  There  seems 
to  have  been  no  proof  of  the  cotton  of  Lenoir,  having  been  con- 
signed by  the  defendant,  although  received  by  his  boat ;  or  that  he 
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had  any  authority,  to  direct  the  application  of  the  proceeds,  so  as 
to  supersede  the  control  of  the  owner. 
The  motion  for  a  new  trial  is  refused* 

Richardson,  CNeall,  Evans  and  Bftler,  Justices,  concurred. 


Desaxissure  4*  Oarden^  for  the  motion. 
Waisony  contra. 


Samubl  Guthrie  v.  Jahes  Jones. 

Jones,  the  defendant,  purchased  a  tract  of  land  of  Guthrie,  the  plaintifl^  for 
which  he  gave  two  sealed  notes  for  $50  each,  one  payable  on  the  25th 
of  December,  1886,  the  other  on  the  25th  of  December,  1837.  The  plain- 
tiff by  a  separate  instrument  in  the  form  of  a  bond  covenanted  and  agreed 
with  the  defendant  **  to  make  him  a  good  and  lawful  title  to  the  land  if 
ihe  note*  were  paid.**  Held  that,  until  the  actual  payment  of  the  notes, 
the  plaintiff  was  not  bound  to  make  titles  to  the  land  and  that  his  ^ure 
to  do  so  in  the  mean  time  furnished  no  ground  of  defence  to  an  action  on 
either  note. 

Before  EVANSj  J.,  at  Spartanburg,  Spring  Tetyn,  1839. 

The  report  of  this  case,  by  his  honor,  the  presiding  judge,  is  as 
follows : 

**  This  was  a  summary  process  on  a  sealed  note  for  050.  De- 
fendant purchased  a  tract  of  land  from  plamtii!|  and  gave  two 
ndtes,  each  for  $50,  one  payable  25th  December,  1836,  the  other 
26th  December,  1837.  Unon  this  last  note  the  action  was  brought. 
It  was  not  proved  whether  the  first  was  paid  or  not.  The  plain- 
tiff made  no  title,  but  gave  a  penal  bond  to  ^  make  a  good  and  law- 
ful title  "  to  the  land,  if  the  notes  were  paid.    Before  this  action 
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was  brought,  Jones  sold  the  land  to  Price,  who  was  ready  to  pay 
up  the  note,  if  a  good  title  was  made.  Jones  called  on  Littlejohn, 
the  plaintiff's  agent,  who  held  the  note,  and  told  him  Price  would 
pay  for  the  land,  if  the  title  was  good.  They  went  to  Price,  and 
Littlejohn  produced  a  deed  executed  by  Guthrie  and  wife,  in  Ark- 
ansas. It  was  in  form  nearly  like  the  deed  of  bargain  and  sale, 
prescribed  in  the  act  of  assembly  of  1795,  2  Faust,  5)  but  there 
was  but  one  witness,  and  there  was  no  clause  of  general  warranty. 
Price  refused  this  title,  and  the  note  was  then  sued.  The  plaintiff 
contended — 1st  That  Jones  was  bound  to  pay  the  money  with- 
out any  title,  and  must  look  to  his  bond.  2d.  That  the  title  pro- 
duced was  such  as  Guthrie  was  bound  to  make. 

I  did  not  consider  the  making  a. title  as  a  condition  precedent  to 
be  averred  and  proved  ;  nor  was  the  plaintiff  bound  to  tender  a 
title  before  suit  broi^ht.  The  covenant  as  originally  made,  was 
independent,  and  the  plaintiff  not  bound  to  make  a  title  until  he  was 
paid  the  price,  as  was  decided  in  Davis  v.  Woodward,  2  Const  R 
66.  But  in  this  case  the  money  had  been  tendered,  or  to  speak 
more  accurately,  was  ready  and  not  paid,  because  the  title  was 
objectionable.  I  thought  therefore,  after  this  demand,  the  plaintiff 
could  not  coerce  payment  by  law,  until  he  tendered  such  a  title  as 
he  was  bound  to  make  by  his  bond.  Whether  the  deed  tendered 
was  such  as  the  party  was  bound  to  make,  is  a  question  not  free 
from  difficulty.  It  is  not  good  as  a  feoffment,  for  want  of  livery  of 
seizin.  It  is  not  a^  lease  or  release,  and  is  not  good  unless  as  a  bar- 
gain and  sale.  Whether  that  form  of  conveyance  was  used  in  this 
State  before  the  act  of  1795,  and  therefore  recognised  by  the  act 
as  a  valid  form,  I  was  of  opinion  the  obligation  of  the  plaintiff 
required  of  him  to  give  the  defendant  a  deed  with  a  general  war- 
ranty, and  as  this  deed  is  defective  in  this  particular,  the  plaintiff 
cannot  recover." 

The  plaintiff  appealed,  and  now  moved  to  reverse  the  decree 
of  his  honor,  because  the  decree  is  contrary  to  law  and  evidence ; 
the  payment  of  the  money  being  a  condition  precedent  to  the  de- 
livery of  the  deed ;  the  tender  to  Littlejohn  being  no  tender  to  the 
plaintiff,  and  the  deed  ofiered  being  agreeably  to  the  condition  of 
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the  bond,  the  defendant's  remedy  was  on  the  bond  and  not  by 
way  of  defence. 

CuBiA,  per  Earlb,  J.  The  decree  of  the  circuit  court  can 
only  be  sustained,  on  the  ground  that  this  is  a  case  of  depen- 
dent and  concurrent  covenants ;  and  although  (he  payment  of  the 
money  was  the  consideration  for  which  the  title  was  to  be  made, 
yet  that  they  were  acts  to  be  mutually  performed  at  the  same  time. 
And  if  the  defendant  was  ready  to  pay,  and  offered  to  pay,  be  did 
all  that  was  necessary  to  entitle  him  to  demand  performance,  on 
the  part  of  the  plaintiff.  If  this  be  the  true  construction,  then  the 
plaintiff  could  not  recover,  without  averring  and  proving  like  rea- 
diness, and  offir  to  perform  on  his  part  Now,  as  the  plaintiff  held 
the  defendant's  note,  which  is  a  direct  and  unconditional  engage- 
ment to  pay  a  sum  of  money,  on  a  day  certain,  without  reference 
to  any  act  to  be  done  by  him  before  the  day,  he  had  only  to  sue, 
and  declare  on  it,  in  the  usual  form,  after  the  day  was  passed. — 
The  defendant  held  the  plaintiff's  bond,  in  a  penalty,  with  condition 
to  make  titles,  if  the  notes  were  paid.  If  the  defendant  had 
brought  an  action  on  the  bond,  he  must  have  averred  payment  of 
the  notes,  in  the  declaration,  and  would  have  failed  at  the  trial, 
without  proof  of  actual  payment.  An  offer  to  pay,  even  an  actual 
tender  of  the  money,  but  withholding  it  because  the  title  was  not 
made,  would  not  have  sufficed.  The  actual  payment  of  the  money 
by  the  defendant,  was  a  condition  precedent,  before  he  could  de- 
mand a  conveyance.  Such  would  be  the  const  ruction,  if  the  agree- 
ment to  pay  the  money,  as  exhibited  in  the  note,  and  the  covenant 
to  make  titles,  as  exhibited  in  the  condition  of  the  bond,  were 
contained  in  one  deed,  executed  by  both.  The  intention  of  the 
parties  would  be  manifest  from  the  terms  employed.  It  is  more 
clearly  manifested,  by  executing  separate  instruments,  the  defen- 
dant giving  notes  payable  at  different,  but  certain  days ;  and  the 
plaintiff  giving  his  bond,  to  make  titles  if  the  defendant  paid  the 
notes.  If  the  defendant  could  not  have  demanded  a  coveyance, 
on  payment  of  the  first  note,  he  could  not  until  after  payment  of 
both.    And  if  without  actual  payment,  he  was  not  entitled  to  have 
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a  conveyance,  it  is  immaterial  to  the  issue,  whether  the  convey* 
ance  executed  by  the  plaintiff,  was  a  good  and  lawful  title,  or  not. 
It  is  enough,  as  said  by  the  court,  in  Davis  v.  Woodward,  2  Const. 
Rep.  56,  (MilL,)  if  he  shall  be  ready  to  perform  his  engagement) 
when  the  notes  shall  be  paid.  If  he  fails,  then,  to  make  such  a 
conveyance  as  his  bond  calls  for,  he  must  Buffer  the  consequences 
of  his  &ilure.  We  cannot  agree  that  the  execution  of  an  imper- 
fect conveyance  before  any  could  be  demanded,  changed  the  po- 
sition of  the  parties,  or  the  condition  of  the  covenant ;  that  it  re- 
lieved the  defendant  of  any  obligation,  or  waived  any  right  on  the 
part  of  the  plaintiff 

The  motion  to  set  aside  the  decree  of  the  circuit  court  is  grant- 
ed, and  a  new  trial  ordered. 

O^NsALLy  Evans  and  Butlbh,  Justices,  concurred. 

Henry  ^  Bobo„{oT  the  motion. 
H*  H*  ThofnpsoTij  contra. 


Jambs  Boatwright  v,  Jacob  BooXHAif ,  Dahiel  Bookman,  Thom« 
AS  AsHFORD,  Thomas  Watt  and  Gborge  Turnipseed. 

The  plaintiff  had  coDstnicted  a  fishery  consisting  of  several  fish  traps,  on  a 
line  between  the  adjacent  islands  in  the  Congaree  river,  at  a  distance  of 
eighty  or  ninety  yards  with  the  customary  dam ;  having  obtained  the  per- 
mission of  the  proprietor  to  use  the  shores  of  the  islands  for  that  purpose. 
The  defendants,  professing  to  be  performing  their  duty  as  commissioners 
of  fish  sluices  on  Broad  River,  out  away  and  destroyed  one  of  the  traps 
and  thereby  opened  a  sluice  which  rendered  the  traps  of  no  value.  Held, 
that  an  action  of  trespass  vi  et  armis,  would  lie  for  the  injury-^^md  plain- 
tiff having  obtained  a  verdict,  a  new  trial  was  refused. 

The  right  of  fishery  in  the  public  navigable  rivers  of  this  State,  considered 
at  length  and  recognised. 


^   I 
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Before  EARLE,  J.,  at  Richlandj  Spring  Term,  1839. 

The  following  is  the  report  of  his  honor  the  presiding  judge : 

^  The  plaintifThad  constructed  a  fishery  consisting  of  seven  traps, 
on  a  Une  between  the  adjacent  islands  in  the  Congaree,  a  distance 
of  eighty  or  ninety  yards,  with  the  customary  dam;  having  obtained 
the  permission  of  Mr.  Guignard,  the  proprietor,  to  use  the  shores 
of  the  islands  for  that  purpose.  The  traps  were  put  up  in  the  au- 
tumn of  1837.  In  March,  1838,  the  defendants  with  their  servants 
and  others,  cut  away  and  destroyed  one  of  the  traps,  and  thereby 
opened  a  sluice  which  rendered  the  other  traps  of  no  value.  The 
defendants  professed  to  be  performing  their  duty  as  commission- 
ers of  fish  sluices  on  Broad  River,  and  to  be  acting  under  a  reso- 
lution of  the  legislature  appointing  them,  passed  December,  1837. 
It  appeared  on  examination,  that  two  Boards  were  appointed  at 
that  session,  consisting  of  six  commissioners  each ;  one  for  Broad 
River,  beginning  at  Granby,  and  the  other  for  Broad  River  in  Fair- 
field district.  Two  of  the  defendants  were  members  of  both 
Boards,  and  two  others  were  also  members  of  the  latter  board. — 
Previous  to  the  time  of  the  alleged  trespass,  it  was  proved  that  no 
boat  sluice  had  ever  been  opened,  and  no  fish  sluice  had  ever  been 
designated  or  opened,  between  the  two  islands  where  the  plaintiff's 
traps  were ;  and  three  witnesses  for  the  plaintiff  proved,  that  in 
their  opinion,  the  place  was  unfit  either  for  a  boat  sluice  Or  a  fish 
sluice.  Yet  the  true  commissioners  on  that  part  of  the  river  after- 
wards designated  a  fish  sluice  there. 

The  actual  cost  of  building  each  trap  was  ten  dollars.  Four- 
teen laborers,  two  of  them  white  men,  were  employed  six  days  in 
making  the  dam  and  placing  the  traps  in  the  river ;  from  which  it 
would  seem  that  the  actual  cost  of  the  whole  fishery  was  one  hun- 
dred and  sixty  or  seventy  dollars,  and  of  each  trap,  about  twenty- 
three  dollars. 

On  a  motion  for  nonsuit,  the  court  held  that  the  Congaree  there, 
is  a  public  navigable  river — that  the  whole  stream,  however,  was 
not  to  be  considered  a  highway  for  the  purposes  of  navigation ; 
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and  that  an  individual  might  acquire  a  right  of  private  property  in 
a  fish  trap,  erected  by  himself  in  a  part  of  the  river  not  used  for 
navigation,  if  the  place  were  not  designated  and  reserved  by  pub- 
lic authority  as  a  sluice  for  the  passage  of  fish.  It  was  considered 
that  the  defendants,  although  a  majority  of  the  board  of  commis- 
sioners of  fish  sluices  on  Broad  River  in  Fairfield,  yet  had  no  au- 
thority below  on  the  Congaree,  where  the  plaintiffs  traps  were, 
and  that  they  were  guilty  of  a  trespass  on  the  plaintiffs  pro- 
perty. 

The  amount  of  damages  was  submitted  fairly  to  the  discretion 
of  the  jury,  with  the  single  remark,  that  they  ought,  by  their  ver- 
dict, to  compensate  the  plaintiff  for  his  actual  injury.  The  jury 
found  for  the  plaintiff  seventy-five  dollars." 

The  defendants  now  renewed  the  motion  for  a  nonsuit,  in  the 
Court  of  Appeals,  upon  the  grounds  taken  on  the  circuit 

1.  That  the  Congaree  is  a  public  navigable  river. 

2.  That  the  dam  and  fish  traps  erected  by  the  plaintiff,  and  ob- 
structing the  navigation  of  the  river,  as  well  as  the  passage  of  fish, 
for  the  space  of  ninety  yards,  from  one  island  to  another,  is  a  nui- 
sance. 

3.  That  an  action,  and  especially  trespass  vi  et  armis,  will  not 
lie  for  opening  a  passage  through  this  obstruction,  by  removing 
one  of  the  traps,  and  so  forth. 

In  the  event  that  the  nonsuit  should  not  be  granted,  the  defen- 
dants moved  the  Court  of  Appeals  for  a  new  trial,  upon  the 
grounds: 

1.  That  the  fish  traps  were  proved  to  be  worth  only  ten  dol- 
lars. 

2.  That  the  plaintiff  sustained  no  other  loss  by  the  removal 
thereof;  and, 

3.  That  all  the  circumstances  attending  the  transaction  were 
clearly  in  extenuation  of  the  conduct  of  the  defendants,  whilst  there 
was  not  a  single  aggravating  circumstance,  and  therefore,  the  ver- 
dict of  the  jury  was  against  the  evidence  in  this  particular. 

Vol.  I.— 57 
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CtJBiA,  per  Earlb,  J.  The  question  raised  in  argument,  wheth- 
er the  plaintiflTs  trap  was  a  fixture  or  not,  does  not  seem  to  be 
material  to  the  case.  If  he  had  a  right  to  put  it  in  the  river,  in  the 
exercise  of  his  privilege  of  taking  fish,  which  lie  enjoyed  in  com- 
mon with  the  rest  of  the  community,  it  was  his  property,  and  he 
had  a  right  to  remove  it — Cro.  Car.  228.  In  that  case,  the  pid>fic 
acquired  no  right  to  it;  and  if  not  a  public  nuisance,  or  other  public 
injury,  to  be  redressed  by  law,  or  abated  by  public  force,  the  pub- 
lic could  no  more  claim  it  or  destroy  it  than  an  individual  Still  it 
was  not  in  legal  parlance,  the  close  of  the  plaintiff. 

Several  other  questicnis  have  been  made  in  argument,  on  iv^ich 
the  court  does  not  conceive  it  necessary  to  express  an  ojHnion.-^ 
We  need  not  decide  whether  the  rule  of  the  English  law  prevails 
here  or  not,  nor  whether  there  be,  in  eflfect,  any  difference  between 
the  rule  there  and  in  Pennsylvania.  We  need  not  decide  whether 
the  Congaree  was  originally  navigable,  or  made  so ;  nor  whether, 
in  one  case,  or  in  the  other,  the  owners  of  the  soil,  on  either  nde, 
would  possess  any  exclusive  right  of  fishery,  and  to  what  extent. 
The  court  is  satisfied  that  the  Congaree  is  now  to  be  deemed  and 
taken  as  a  navigable  stream.  Whether  the  public  is  the  actual 
owner  of  the  soil,  covered  by  water,  in  rivers  of  this  description,  or 
has  merely  a  servitude  for  the  public  interest,  as  a  highway  by 
water,  may  deserve  consideration;  and  would  depend  perhaps, 
on  the  grants,  which  we  have  not  before  us,  or  on  the  acts  r^ula- 
ting  the  issuing  of  grants  for  lands,  which  have  not  been  brought 
to  our  view. 

Whether  the  land  covered  with  water  belongs  to  the  ov^ners  of 
the  adjoining  lands,  or  to  the  public,it  is  a  public  river,  {juris pubUcQ 
and  nuisances  and  impediments  therein  are  liable  to  be  punished 
by  indictment  We  have  no  doubt  that  the  right  of  ts^ng  fish 
there,  was  coomion  in  equal  degree  to  the  whole  community. — 
Whether  an  exclusive  right  could  be  prescribed  for,  is  not  neces- 
sary to  be  considered.  The  river  being  a  puUic  highway,  all 
obstructions  and  impediments  to  the  beo  passage  and  navigation 
thereof,  would  be  public  nuisances,  and  punishable  by  indictment, 
or  liable  to  be  abated. 
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The  question  then  is,  was  the  trap,  or  line  of  traps,  claimed  by 
the  plaintiff,  such  an  obstruction  and  impediment,  as  to  come  within 
the  description  and  meaning  of  a  public  nuisance.    An  obstruction 
to  the  passage  offish,  may  be  a  private  nuisance  where  it  aflbcts  a 
private  right    An  obstruction  to  the  navigation  would  certainly 
be  a  public  nuisance ;  and  I  incline  to  think,  contrary  to  my  first 
inipression,  that  an  obstruction  to  the  free  passage  of  fish  in  a  pub- 
Kc  navigable  river,  is  also  a  public  nuisance.    The  question  in  this 
case,  then,  depends  on  this,  could  the  plaintiff  have  been  indicted 
for  a  public  nuisance  7    And  this  depends  more,  perhaps,  on  the 
provisions  of  the  different  acts  of  the  legislature,  than  on  other 
proof.    The  privilege  of  taking  fish  in  our  public  rivers,  by  means 
of  traps,  has  been  immemorially  exercised.    I  think  it  is  now  too 
late  to  hold,  that  a  fish  trap  of  itself  is  an  obstruction  and  nuisance. 
This  right  is  recognized  by  very  many  acts  of  the  legislature,  be- 
ginning at  an  early  period.    On  this  river  and  some  others,  the 
legislature  has  adopted  regulations  concerning  both  navigation  and 
the  passage  of  fish.    The  act  of  1827  is  passed  expressly  to  pre- 
vent obstructions  to  the  passage  of  fish  up  several  rivers,  including 
the  Congaree ;  appointing  boards  of  commissioners  offish  sluices, 
to  have  regular  succession,  every  three  years,  to  open  and  keep 
open  sufiicient  sluices,  for  the  free  passage  of  fish.    This  act  re- 
cognizes and  regulates  the  exercise  of  the  right  to  erect  traps,  by 
making  it  a  public  nuisance  to  erect  them  within  eighty  yards  of 
any  dam,  built  by  order  of  the  State,  to  aid  navigation.    If  indict- 
able as  a  nuisance  and  punishable  by  a  fine  of  twelve  dollars,  to  put 
a  trap  within  eighty  yards  <^  such  dam,  it  would  seem  to  follow 
that  it  is  not  of  itself  a  nuisance,  to  put  a  trap  more  than  eighty 
yards.    And  if  a  fish  sluice  be  designated  and  opened,  to  obstruct 
which  is  indictable  as  a  nuisance,  it  would  seem  to  follow  as  an 
unavoidable  conclusion,  that  the  legislature  did  not  consider  a  trap 
elsewhere  as  a  nuisance. 

The  act  of  1828,  after  BA  duices  had  been  designated  and  opened 
in  this  part  of  the  river,  again  recognized  the  right  to  put  traps, 
except  within  certain  boundaries  prescribed,  near  the  dams  at  the 
head  of  the  canal.    But  the  act  of  1829,  making  it  indictable  as  a 
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larceny  to  steal  fish  out  of  a  trap,  with  intent  to  defraud  the  owner 
thereof,  more  explicitly  recognizes  the  right  to  put  traps  in  the 
river,  and  regards  both  them  and  the  fish  taken  in  them,  as  private 
property.  By  the  same  act  it  is  made  a  misdemeanor  to  put  a 
trap  in  or  near  a  boat  sluice,  so  as  to  obstruct  or  injure  the  navi- 
gation. The  plaintiff's  traps  were  not  in  or  near  any  boat  sluice ; 
nor  were  they  an  obstruction  of  any  fish  sluice.  They  therefore 
could  not  constitute  a  public  nuisance,  so  as  to  be  indictable;  or 
liable  to  be  abated  by  private  force.  The  institution  of  boards  of 
fish  sluices  on  all  the  principal  streams,  every  three  years,  who  are 
required  to  designate  periodically,  and  to  open  adequate  sluices  for 
the  passage  of  fish,  which  are  protected  from  all  obstructions  by 
indictment,  with  adequate  penalty,  supersedes  any  other  proceed- 
ing, by  the  public,  on  account  of  impediments,  by  traps,  to  the  free 
passage  of  fish. 

The  defendants  were  guilty  of  a  trespass  by  destroying  the 
plaintiff's  traps,  and  the  verdict  must  stand.  Their  motion  is  re- 
fused. 

ONeall,  Richardson,  Butlsr  and  Evans,  Justices,  concurred. 


Gregg  4*  Blacky  for  the  motion. 
Tradewell  ^  Desaussure,  contra. 


T.  Jennings  et  ux.  et  al.  v.  Jambs  Weeks,  Adm'r. 

On  an  appeal  from  a  decree  of  the  ordinaTy«  making  the  administrator  of  an 
estate  liable  for  the  amount  of  a  debt  lost  by  his  Want  of  diligence,  Hgrn 
that  the  liability  of  the  administrator  upon  the  facts  reported  by  the  ordin- 
ary, was  a  conclusion  of  lato,  proper  for  the  court,  and  not  a  question  of 
fact  to  be  submitted  to  a  jury. 
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The  administrator  of  an  estate,  held  the  note  of  a  third  person  given  to  the 
intestate,  which  fell  duo  on  the  first  of  Januaiy,  1823.  The  writ,  on  which 
judgment  was  obtained,  did  not  issne  until  October,  1826,  nearly  four 
years  afterward,  ia  the  meantime  the  party  became  insolvent.  Held 
that  the  decree  of  the  ordinary,  charging  the  administrator  with  the 
amount  of  the  debt,  as  having  been  lost  by  his  laches,  was  correct,  and 
properly  affirmed  by  the  circuit  court 

The  act  of  1799  provides  for  the  right  of  appeal  from  the  ordinary  to  the 
circuit  court,  and  is  not  limited  to  any  specific  classes  of  cases.  The  cir- 
cuit courts  are  required  to  hear  such  appeals,  "  and  all  matters  of  fact  shall 
he  tried  by  a  juiy."  There  seems  to  be  no  sufficient  reason  for  saying 
that  the  right  of  jury  trial  in  such  cases,  shall  be  restricted  eolely  to  ques- 
tions of  devisavit  vel  rum. 

The  correct  course  of  practice,  on  appeals  from  the  ordinary,  indicated. 
Before  EAKLEj  /.,  at  Sumter,  Spring  Term,  1839. 

This  case  came  up  on  an  appeal  from  the  ordinary.  It  appeared 
from  the  report  of  the  ordinary,  that  on  the  final  settlement  of  the 
estate  of  Kelly,  of  ^hich  the  plaintiff  in  appeal  was  administrator, 
the  ordinary  held  the  administrator  accountable  for  the  amount  of 
a  note  of  one  Gibbs,  given  to  the  intestate  which  he  had  failed  to 
collect,  and  gave  a  decree  against  him  for  that  sum.  On  hearing 
the  appeal,  counsel  moved  for  leave  to  examine  witnesses  as  on  a 
trial  de  novo^  and  to  submit  the  cause  to  a  jury,  which  was  refused 
by  the  presiding  judge,  and  the  decree  of  the  ordinary  was  affirm- 
ed on  his  report  of  the  facts. 

The  administrator  appealed,  and  now  moved  this  court  to  set 
aside  the  order  in  this  case,  made  below,  and  for  a  new  trial,  on  the 
following  grounds  : 

1.  That  his  honor,  judge  Earle,  erred  in  refusing  the  evidence 
to  be  submitted  to  the  jury  de  novo, 

2.  That  his  honor  erred  in  refusing  to  let  the  case  go  to  the  jury ; 
the  question  of  due  diligence  involving  matters  of  &ct,  which  by 
the  act  of  the  legislature  are  to  be  determined  by  a  jury. 

3.  Because  the  order  is  in  other  respects  against  law,  evidence 
and  justice. 
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CuBiA,  per  E^RLE,  J.  The  practice  on  appeals  from  the  ordi- 
nary has  been  various,  and  it  is  not  the  intention  of  the  court  to 
review  all  the  cases,  in  which  the  question  now  made  has  been 
glanced  at,  for  it  has  no  where  been  expressly  decided,  one  way 
or  the  other.  Such  a  review  is  not  necessary  for  the  purpose  of 
deciding  this  case.  ^ 

The  question,  whether  the  administrator  was  liable  for  the 
amount  of  Gibbs'  note,  on  the  facts  reported  by  the  ordinary,  was 
a  conclufion  of  law,  and  not  an  issue  of  fact  proper  to  be  tried  by 
a  jury.    Aft  the  facts  relied  on  by  the  administrator,  as  an  excuse 
for  not  collectiog  the  note,  were  contained  in  the  report  of  the 
ordinary,  or  admitted  before  the  court    To  submit  it  to  a  jury  to 
say,  in  such  a  case,  whether  the  administrator  should  be  held  lia- 
ble, would  be  a  departure  from  principle  and  precedent    It  would 
withdraw  from  the  ordinary  and  the  courts,  all  questions  of  ac- 
countability, on  the  settlement  of  estates,  by  administrators  and 
other  trustees ;  and  questions  of  legal  liability,  on  a  given  stale  of 
facts,  admitted  or  proved,  instead  of  being  determined  in  the  pro- 
per forum,  according  to  settled  legal  rules,  would  depend  on  the 
varjring  caprice  of  juries.    If  the  liability  was  a  qiiestion  of  law, 
it  would  have  been  an  idle  and  useless  form,  to  send  the  case  to 
the  jury,  merely  to  obey,  and  record  the  instructions  of  the  court 
Such  course  is  not  required  by  the  letter  or  spirit  of  the  act  of 
1799,  regulating  appeals  from  the  ordinary.    On  the  facts  before 
the  court,  as  reported  by  the  ordinary^  there  can  be  no  doubt,  his 
decree  was  right    The  note  of  Gibbs'  fell  due  1st  January,  1823 ; 
and  the  writ  on  which  judgment  was  obtained,  did  not  issue  unt3 
October,  1826,  nearly  four  years  after.  Supposing  him  not  respon- 
sible, for  the  incapacity  or  negligence  of  the  attorney,  who  issued 
the  first  writ,  when  the  action  failed,  even  that  did  not  issue  until 
the  autumn  of  1824,  nearly  two  years  after  the  note  fell  due ;  and 
Gibbs  remained  solvent  up  to  that  time,  and  failed.    In  the  case  of 
Odell  V.  Young,  decided  in  December,  1838,  it  was  held,  that  a 
guardian  suffering  a  note  given,  on  the  sale  of  an  estate,  with  suf- 
ficient security,  to  stand  for  more  than  a  year  after  due,  io  which 
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time  the  makers  feiled,  "was  liable  for  the  amount,  (Eq«  Dee.)  The 
decree  of  the  ordinary  was  properly  affirmed. 

As  a  question  of  general  pmctice  has  been  made,  in  regard  to 
appeals  from  the  ordinary,  it  is  regarded  as  a  fit.  occasion  to  ex- 
press our  opinion.  The  act  of  1799  provides  for  the  right  of  ap- 
^al  to  the  circuit  courts ;  and  it  is  not  limited  to  any  specific 
classes  of  cases.  The  circuit  courts  are  required  to  hear  such 
appeals,  **  and  all  matters  of  feet  shall  be  tried  by  a  jury.**  The 
court  does  not  perceive  any  sufficient  reason  for  sayings  that  the 
right  of  jury  trial  in  such  case,  shall  be  restricted  solely  to  ques- 
tions of  devisavit  vel  nan.  The  language  is  general,  and  impera- 
tive ;  and  the  party  appealing  may  claim  the  benefit  of  it,  which 
the  court  cannot  withhold.  But  he  must  present  his  case,  in  such 
shape,  as  will  enable  the  court  to  determine  whether  it  be  really  a 
question  of  law  for  the  decision  of  the  court,  or  of  feet  proper  for 
the  jury.  And  this  he  should  do  at  the  earliest  day,  so  as  not  to 
delay  the  adverse  party.  He  should  give  the  requisite  notice 
assigning  errors ;  and  should  file, before  the  next  succeeding  term,hi8 
suggestion,  setting  out  the  decree  of  the  ordinary,  of  which  a  copy 
should  be  annexed,  and  assigning  the  errors  of  which  he  complains. 
If  they  be  errors  of  law,  they  should  be  so  stated,  and  by  conclud-> 
ing  with  a  verification,  the  appellee  will  be  able  to  make  the  ques- 
tion for  the  court,  on  demurrer.  If  they  be  questions  of  fact,  and 
are  so  stated,  the  suggestion  may  conclude  with  a  prayer  that  the 
matters  be  inquired  of  by  the  country.  If  the  errors  be  partly  of 
law  and  partly  of  feet,  they  ought  each  to  be  designated  if  possi- 
ble, so  that  the  appellee  may  demur  to  the  legal  exceptions,  and 
take  issue  on  the  fects.  If  they  are  so  mixed  up,  that  they  cannot 
be  separated,  then  the  whole  issue,  of  necessity,  must  be  treated 
as  one  of  feet  Without  prescribing  an  invariable  course,  to  be 
pursued  without  exception,  it  seems  that  such  a  mode  of  pleading, 
as  that  indicated,  would  be  very  proper  to  be  adopted  in  practice ; 
and  would  avoid  the  confusion  which  must  arise  firom  mixed  issues. 

In  the  case  before  us,  the  appellant  had  never  tendered  any  issue 
at  law,  or  fact»  although  several  terms  had  intervened ;  and  could 
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hardly  claim  to  delay  the  adverse  party,  longer,  even    if  the 
question  had  been  one  of  fact. 

The  decision  of  the  Circuit  Court  is  affirnned,  and  the  motion 
dismissed. 

Evans,  Butleh  and  Richardson,  Justices,  concurred. 

Watson^  for  the  motion. 
Moses^  contra. 

NoTB* — In  the  case  of  Souilierlin  et  dL  ▼.  M* Kinney  et  oZ.  ante.  p.  35, 
the  court  decided  *'  that  on  an  appeal  to  the  court  of  Common  Pleas  from 
the  decision  of  a  court  of  obdinart  establishing  a  will,  the  correct  practice 
is,  for  the  appellants  to  file  a  suggrestioo,  setting  forth  the  proceedings  in  the 
Ordinary*8  Court,  and  then  to  assign,  specifically  the  supposed  errors  in 
the  judgment  of  that  court."     The  court  further  held,  *Hhat  in  such  a  case 
the  appellants  afe  to  he  regarded  as  the  actors  and  affirmants  of  the  truth 
of  the  issues  hefore   the  court,  and  bound  to  open  the  case,  and  entitled 
to  the  reply  in  e^dence  and  argument"  The  same  point  was  decided  after- 
wards, in  the  case  of  TiUman  et  aU  v.  Hatcher,  ante.  p.  271.    In  the  princi- 
pal case,  the  court  says,  '^that  it  does  not  perceive  any  sufficient  reason  for 
saying  that  the  right  of  jury  trial  on  appeals  from  the  ordinary  should  be 
restricted  solely  to  questions  of  devisavit  vel  non.    The  language  of  the 
act  of  1799  is  general  and  imperative ;  and  the  party  appealing  may  claim 
the  benefit  of  it,  which  the  court  cannot  withhold.    But  he  must  present 
his  case  in  suck  shape  as  will  enable  the  court  to  determine  whether  it  be 
really  a  question  of  lato  for  the  decision  of  the  court  or  of  fact  proper  for 
the  jury.    See  the  opinion  of  the  court  in  the  latter  case,  delivered  by 
Easle,  J.,  in  which  the  correct  practice  in  such  cases  is  pointed  out,  and 
which  seems  to  be  in  entire  accordance  with  the  cases  of  Souiherlin  et  al 
▼.  M*  Kinney  et  al  and  Tillman  et  al.  v.  HcUcher.  R. 


1 


[The  following  cases,  decided  in  the  Court  of  Errars,  at  Charleston* 
February  Term,  1889,  were  omitted  at  their  regular  place  of  insertion,  ftom 
having  been  confounded  with  the  Chancery  cases,  decided  by  that  court,  at 
the  same  term,  and  are  now  given  here.] 
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John  Rbdfern  v.  Executors  of  Arthur  Middlbton. 

Samb  v.  Jabies  Hamilton. 

George  Kinloch  v.  Executors  of  Arthur  Middleton. 

Same  v.  James  Hamilton. 

Sarah  Dehon  t).  John  Redfern. 

In  this  State,  as  well  as  in  England,  a  feoffment,  with  livery  of  seisin  by 
the  tenant  for  life  of  the  legal  estate,  will  bar  all  contingent  remainders ; 
and  the  rule  is  not  modified  by  the  circumstance,  that  the  remainder  man 
is  an  infant 

A  feoffment  so  made,  together  with  a  release  of  the  right  of  entry  and 
action  by  the  person  next  entitled  in  remainder  or  reversion  Held,  to 
be  such  a  title  as  a  purchaser  is  bound  at  law  to  accept 

These  were  several  cases  tried  before  Butler,  J.,  at  Charleston, 
January  term,  depending  upon  the  same  principles,  and  were  dis- 
cussed tegether,  and  eventually  decided  by  the  Court  of  Errors, 
upon  grounds  applicable  to  each  case  alike  by  one  common  judg- 
ment of  that  court.    In  order  to  present  an  intelligible  statement 
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of  the  questions  involved,  and  of  the  principles  established  by  the 
judgment  of  the  court,  it  will  be  necessary  in  presenting  the  cases 
together  (as  they  were  in  fact  presented  to  the  court  and  consi- 
dered,) to  give  notwithstanding  a  special  statement  of  each  case. 
The  cases  of  John  Redfem  v.  the  Executors  of  Middleton  and  of 
the  same  plaintiff  against  James  Hamilton,  were  actions  of  debt 
on  a  bond  of  Middleton,  the  intestate,  and  James  Hamilton*  the 
defendant,  in  the  other  case,  to  make  titles  to  two  lots  of  land  in 
Tradd-street  Pleas,  general  issue  with  permission  to  give  the 
special  matter  in  evidence  under  the  act  of  assembly.  The  cases 
were  submitted  to  the  court  upon  the  following  written  statement 
of  facts,  signed  by  the  counsel  on  both  sides,  to  wit : 

**  The  bond^mentioned  in  the  pleadings,  dated  the  27th  of  April, 
1836,  is  conditioned  to  make  titles  to  two  lots,  No.  II  and  13,  in 
Tradd-street  Arthur  Middleton  was  authorized  to  sell  the  lots 
in  question  by  Mrs.  Dehon,  and  he  sold  them  to  Redfem  for  7,050 
dollars,  and  delivered  possession,  which  Redfem  had  since  held. 
Redfem  paid  of  the  purchase  money  2,350  dollars,  and  agreed  to 
pay  the  residue  in  five  years,  and  to  execute  his  bond  and  mort- 
gage upon  receiving  titles.  Mrs.  Dehon  tendered  to  the  purchaser 
a  deed  of  feoffment  and  livery  of  seizin ;  also  a  release  from  her- 
self and  Alicia  Middleton  of  all  their  right  in  the  premises.  Red- 
fern  refused  the  deeds,  and  brought  these  actions  for  a  breach  ci 
the  covenant. 

The  fee  simple  of  the  premises  was  in  Nathaniel  Russell,  who 
devised  the  residue  of  his  estate,  including  diese  premises,  after 
the  death  of  his  wife  to  his  daughters,  Sarah  Dehon  and  Alicia 
Middleton,  for  life,  equally  to  be  divided  between  them,  and  in  case 
of  the  death  of  either,  remainder  as  to  her  moiety  to  her  husband,  if 
surviving,  for  the  term  of  his  life,  in  trust,  &c. :  remainder  to  her 
children  living  at  the  time  of  her  deaths  in  fee  simple  to  be  equally 
divided  between  them ;  but  in  the  case  of  the  &ilure  of  such 
issue,  to  the  other  daughter  for  life,  with  cross  remainders.  In 
1832,  afler  the  death  of  his  widow,  partition  was  made  of  Mr. 
Russell's  estate,  and  the  premises  in  question  assigned  to  Mrs. 
Dehon.    Mrs.  Dehon  survived  her  husband,  and  has  three  chil- 
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dren  living,  and  one  of  them,  at  the  time  the  deeds  and  livery  of 
seizin  herein  before  mentioned  were  tendered,  was,  and  yet  is  a 
minor.  Mrs  Middleton  has  three  children  living,  and  one  of  them 
is  also  under  age.  Ahcia  Middleton  and  Sarah  Dehon  are  the 
heirs  at  law  of  the  testator.  The  question  is,  whether  the  deeds 
tendered,  as  herein  before  mentioned;  are  sufficient  to  convey  a 
good  and  indefeasible  estate  in  fee  simple  to  the  premises.  If  the 
said  deeds  are  not  sufficient  to  convey  a  perfect  title,  a  verdict  is 
to  be  entered  for  the  plaintiff  for  2,350  dollars,  and  interest  from 
the  27th  April,  1836.  But  if  the  said  deeds  are  sufficient  for  that 
purpose,  then  a  verdict  is  to  be  entered  for  the  defendants  in  both 
cases." 

His  honor,  the  presiding  judge,  directed  the  jury  to  find  ver- 
dicts for  the  defendants,  in  both  cases,  which  they  did. 

The  plaintiiT  appealed,  and  now  submitted  to  the  judgment  of 
this  court — 

Whether  the  deed  of  feoffment  and  deeds  tendered,  mentioned 
in  the  above  written  statement  of  facts,  are  sufficient  in  law  to  con- 
vey to  the  plaintiff  a  good  and  indefeasible  estate  in  fee  simple  in 
the  premises,  according  to  the  condition  of  the  bond. 

The  cases  of  George  Kinloch  v.  Executors  of  Middleton  and 
of  the  same  plaintiff  against  James  Hamilton,  were  actions  of 
debt,  on  a  bond  signed  by  the  intestate,  Middleton,  and  James  Ham- 
ilton, conditioned  to  make  titles  to  a  lot  of  land  on  East  Bay. 
Pleas,  the  general  issue  with  permission  to  give  the  special  matter 
in  evidence  under  the  act  of  assembly.  These  cases  were  sub- 
mitted to  the  court  upon  the  following  written  statement  of  facts, 
signed  by  the  counsel  on  both  sides : 

''  The  bond  mentioned  in  the  pleadings  is  darted  the  27th  April, 
1836,  and  conditioned  to  make  titles  to  a  house  and  lot  on  Bast 
Bay.  Arthur  Middleton  sold  the  house  to  Kinloch  for  98,500, 
received  the  purchase  money,  delivered  possession,  and  gave  the 
bond  in  question.  He  died,  and  his  widow,  Mrs.  Alicia  Middle- 
ton,  tendered  to  the  purchaser  a  deed  of  feoffment  with  livery  of 
sehiUf  and  a  releaae^  from  herself  and  Mrs.  Sarah  Dehon,  of  all 
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right  and  title  in  the  premises.    But  Kinloch  refused  the  deeds  and 
commenced  this  action. 

The  fee  simple  was  in  Nathaniel  Russell,  who  devised  the  resi- 
due of  his  estate,  including  these  premises :  after  the  death  of  his 
wife,  to  his  daughters,  Sarah  Dehon  and  Alicia  Middleton,  equally 
to  be  divided  between  them,  for  their  lives  ;  in  the  case  of  the  death 
of  either  remainder  as  to  her  moiety  to  her  husband,  if  surviving, 
for  his  life,  in  trust,  &c. :  remainder  to  her  children  at  the  time  of 
her  death  in  fee  simple.  In  case  of  the  failure  of  such  issue,  to 
her  sister  for  life,  &c. 

In  1832,  after  the  death  of  the  widow,  a  partition  was  made  of 
Mr.  Russell's  estate,  and  the  premises  assigned  to  Mrs.  Middleton. 
Mrs.  Middleton  has  three  children  living,  one  of  whom  was,  at  the 
time  of  the  tender  of  these  deeds,  and  yet  is  a  minor :  and  one  of 
Mrs.  Dehon's  children  is  also  uoder  age. 

Alicia  Middleton  and  Sarah  Dehon,  are  the  heh*s  at  law  of  the 
testator. 

The  question  is,  whether  the  deeds  and  livery  of  seizin^  ten- 
dered by  Mrs  Middleton,  are  sufficient  to  convey  to  the  purchaser 
a  good  and  indefeasible  estate  in  fee  simple. 

If  they  are  not  sufficient  for  that  purpose,  a  verdict  is  to  be  en- 
tered for  88,500;  and  if  they  are  sufficient,  a  verdict  is  to  be 
entered  for  the  defendants  in  both  cases." 

His  honor  directed  the  jury  to  find  verdicts  for  the  defendants  in 
hotti  cases,  which  thev  did. 

The  plaintiff  appealed,  and  now  submitted  to  the  judgment  of 
this  court — 

Whether  the  deeds  and  livery  of  seizin  tendered,  as  above 
stated,  are  sufficient  in  law  to  convey  to  the  plaintifi"  a  good  and 
indefeasible  estate  in  fee  simple  in  the  premises  according  to  the 
condition  of  the  bond. 

The  case  of  Sarah  Dehon  against  John  Redfern,  was  an  action 
of  trespass  to  try  titles  to  the  two  lots  of  land  in  Tradd-street, 
(the  same  which  were  agreed  to  be  conveyed  by  the  bond  of  Mid- 
dleton and  Hamilton  in  the  cases  first  mentioned.)    This  case  was 
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submitted  to  the  court  upon  the  following  written  statement  of 
&cts,  signed  by  the  counsel  on  both  sides,  viz. :  r 

^  Nathaniel  Russell  was  seized  of  the  premises,  and  devised  the 
residue  of  his  estate,  including  these  premises,  after  the  death  of 
his  widow,  to  his  daughters,  Mrs.  Dehon  and  Mrs.  Middleton,  for 
life,  equally  to  be  divided  between  them — remainder  to  the  hus- 
band, if  surviving,  for  life,  in  trust,  &c. — remainder  to  the  issue 
respectively,  if  living  at  the  time  of  her  death — with  cross  remain- 
ders. A  partition  of  the  estate  was  made  ailer  the  death  of  the 
widow,  and  these  premises  assigned  to  Mrs.  Dehon.  She  con- 
tracted to  sell  them  to  the  defendant  for  7,050  dollars,  received 
part  of  the  purchase  money  and  delivered  possession,  and  her 
agent  entered  into  a  bond  conditioned  to  make  titles.  She  ten- 
dered to  the  purchaser  a  deed  of  feoffment  with  livery  oiseixin^ 
and  a  release  from  herself  and  Mrs.  Middleton,  the  heirs  at  law 
of  the  testator.  But  he  refused  to  receive  them.  She  filed  a  bill 
to  cogiply  with  his  contract,  and  the  bill  was  dismissed.  The  de- 
fendant put  the  bodd  for  titles  in  suit,  and  on  the  trial  of  the  case  a 
verdict  was  found  for  the  present  plaintiff. 

When  the  defendant  sued  the  bond,  plaintiff  demanded  posses- 
sion, and  required  him  to  quit  the  premises,  which  he  reflised — 
and  holds  possession. 

The  question  is,  whether  the  plaintiff  can  maintain  this  action. 
If  she  can,  a  verdict  is  to  be  entered  for  the  premises,  and  four  dol- 
lars damages.  Otherwise  a  verdict  is  to  be  entered  for  the  defen- 
dant." 

His  honor,  the  presiding  judge,  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  which  they  did. 

The  defendant  appealed,  and  now  submitted  to  the  judgment  of 
this  court — 

Whedier  the  plaintiff  can  maintain  the  action  upon  the  state- 
ment of  facts  above  referred  to. 

Desaussuref  for  the  motions. 
Pedgiii  4*  Lesesne^  contra. 


464  CASES  AT  LAW 


Redfem  v.  Ez'ora  of  Middlirtnn. 


CuuA,  per  Hakpsb,  Ch.  The  detenninatioa  of  all  the  cases  de- 
pends on  die  effect  of  the  deed  of  feoffment  which  was  tendered, 
in  barring  the  contingent  remainders  which  were  created  by  the 
will  of  Nathaniel  Russell.  I  am  not  aware  that  it  is  in  my  power 
to  add  any  thing  to  what  I  have  said  in  the  case  in  Qiancery  be- 
tween the  same  parties  to  have  specifik:  performance  of  the  agree- 
ment between  them.    (Dudley's  Ch.  R.  115.) 

The  motions  in  all  the  cases  are  dismissed. 

Richardson,  O^Neaix,  Evans,  Bctlbr  and  Earlk,  Justices; 
D.  Johnson,  Dunun  and  J.  Johnston,  Chancellors,  concurred. 

NoTB^— As  it  is  necessary  to  the  proper  understanding  of  the  principlss 
established  in  these  cases,  to  refer  lo  the  case  in  Daley's  Ghaacezy  Ee- 
ports,  it  is  here  subjoined :  R. 

Sabah  Dehon  v.  John  Rcdfebn. 
ALiaA  H/Mn>DLETON,  Nathaniel  R.  MrooLBTON  and  Ralph  Izaju>  Mm- 

DLBTOH  V.  GsOBOB  KiNLOGH. 

Brfore  his  Honor  Chancellor  HARPER,  at  CharlesUm^  June^  1837. 

These  bills  were  filed  to  enforce  the  specific  performance  of  cootraels^ 
for  the  sale  to  defendants  of  certain  houses  and  lots  in  Chaiieston,  vhich 
were  held  by  the  complainanta  under  the  Bame  title,  and  which  they  oilbred 
to  convey  to  defendants  by  deeds  of  feoffment  to  bar  contingent  remaind- 
er. The  defendants  objected  to  the  title,  and  the  only  question  was, 
whether  the  titles  tendered  were  such  as  the  defendants  were  bound  by 
law  to  accept 

The  fikcts  are  fuUy  stated  in  the  foUowing  decree,  pronounced  by  Cfaan- 
ceUor  Harper : 

Nathaniel  Russell  of  Charleston,  by  his  wiS,  dated  in  1819^  after  giving 
the  prenises  which  are  in  question  in  this  suit,  to  his  wife  for  life,  devised 
as  follows :  "  Item. — On  the  death  of  my  wife,  it  is  my  will  that  all  and  siii- 
gular  of  my  estate  be  divided  between  my  two  daughters,  both  real  and 
personal,  of  what  nature  and  kind  soever,  and  wheresoever  situated,  each  a 
moiety  or  equal  share  of  my  real  and  personal  estate  in  severalty,  for  and 
during  the  term  of  her  natural  life,  without  impeachment  of  waste,  to  be 
fireely  had,  used,  occupied  and  enjoyed ;  and  should  either  of  my  dai^^hters 
die,  leaving  her  present  or  future  husband,  then,  from  and  after  the  death 
of  such  daughter,  I  give  and  devise  her  moiety  or  portion  to  such  her  surviv- 
ing husband,  in  trust  for  the  use  of  himself  and  the  proper  support,  educa- 
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tion  and  maintenance,  of  all  the  children  of  such  my  daughters,  to  be  held 
and  applied  by  such  surviving  husband  during  the  term  of  his  natural  life  ; 
and  upon  and  immediately  after  the  death  of  my  said  daughters  and  their 
husbands,  then  it  is  my  will  that  the  moiety  of  my  estate,  real  and  personal, 
herein  and  hereby  given  to  my  said  daughters  for  life,  (and  limited  to  further 
use  during  the  life  of  their  respective  husbands  as  aforesaid,  in  the  event 
of  their  surviving  my  daughters  as  aforesaid,)  shall  go,  and  I  do  hereby  de- 
vise and  bequeath  the  same,  to  the  children  of  my  respective  daughters,  the 
moiety  of  each  daughter  to  be  fedrly  divided  amongst  such  of  her  children  as 
she  may  have  living  at  the  time  of  her  death,  share  and  share  alike,  and  to 
their  respective  ezecutora,  heirs,  administrators  and  assigns  forever :  pro- 
Tided  always,  that  should  any  child  of  either  of  my  said  daughters  have  died 
in  the  life  time  of  the  mother,  such  child  or  children  are  to  take  himself  or 
herself,  or  equally  among  them,  if  more  than  one,  that  portion  which  the 
parent  would  have  taken,  had  he  or  she  not  have  died  in  the  life  time  of  my 
daughters.  But  should  it  so  happen  that  either  of  my  daughters  at  the  time 
of  her  death,  should  have  no  lawful  issue  or  descendants  of  her  body,  to 
take  her  share  of  the  estate  agreeably  to  the  above  devise  and  bequests,  (or 
should  it  so  happen  at  the  determination  of  her  husband's  life  estate,  as 
above  given,  in  the  event  of  surviving  his  wife,)  no  issue  or  descendant  of 
such  daughter  should  be  alive  to  take  the  moiety  of  such  my  daughter,  ac- 
cording to  the  intent  of  this  my  will,  then  I  do  devise  the  share  and  portion 
of  such  deceased  daughter,  to  her  sister,  my  other  daughter,  if  living,  to  be 
held  by  her,  in  all  respects,  as  her  own  proper  portion  is  given  in  this  my 
will,  to  be  held  and  subject  to  the  like  limitations.  And  if  such,  the  other 
sister,  be  not  then  living,  then  such  share  or  portion  to  go  to  and  amongst 
her  children  in  the  same  manner  as  her  own  moiety  is  to  go  under  this  my 
wilL" 

There  is  no  disposition  of  the  estate  in  the  event  of  both  daughters  dying 
without  leaving  issue.  The  complainants,  Mrs.  Alicia  H.  Middlcton  and 
Mrs.  Sarah  Dehon,  are  the  daughters  of  the  testator  and  his  heirs  at  law.— 
The  husbands  of  both  these  complainants  are  dead—- each  has  three  chil- 
dren living.  After  the  death  of  the  testator,  and  of  his  widow  who  survived 
him,  and  died  in  1832,  a  partition  was  made  between  Arthur  Middleton 
(then  living)  and  wife  of  one  part,  and  Mrs.  Sarah  Dehon  of  the  other  part, 
by  which  a  lot  of  land  with  a  three  story  wooden  house  upon  it,  on  tlie  west 
side  of  East-Bay,  was  allotted  to  the  former ;  and  a  lot  with  a  three  story 
brick  house  thereon,  on  the  south  side  of  Tradd-street,  and  another  adjoin- 
ing lot  with  a  two  story  wooden  house  thereon,  were  allotted  to  the  latter. 
This  partition  was  confirmed  by  a  decree  of  this  court ;  the  property  to  be 
held  by  the  parties  subject  to  the  limitations  of  the  testator's  will. 

On  the  11th  January,  1836,  Arthur  Middleton  entered  into  a  contract  to 
sell  the  premises  allotted  to  him,  to  the  defendant,  George  Kinloch,  for  the 
price  of  88500 ;  which  amount  was  paid  and  the  possession  delivered.— 
Arthur  Middleton,  on  his  part,  entered  into  a  bond,  with  security,  in  the 
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penal  Bum  of  ^lOfOOO,  conditioned  to  make  good  and  mifficient  titlee  to  the 
said  George  Kinloch. 

The  complainant,  Alicia  H.  Middleton,  and  the  other  complainaiitB,  Na^ 
thaniel  Raasell  Middleton  and  Ralph  Izard  Middleton,  are  the  ezecotiiz  aad 
executors  of  Arthur  Middleton. 

On  the  27th  April,  1636,  complainant  Sarah  Dehon  contracted  to  sell  the 
two  lots  and  premises  allotted  to  her,  to  the  defendant,  John  Redfem,  at  the 
price  of  87050 :  one-third  to  he  paid  in  cash  and  the  halance  in  several  an- 
nual instalments,  to  be  secured  by  bond  and  mortgage  of  the  premises.  This 
complainant  also  executed  her  bond,  conditioned  to  make  good  and  snfficient 
title ;  the  cash  part  of  the  purchase  money  was  paid  and  possesBiQii  of  tlie 
premises  given. 

The  complainants,  Alicia  H.  Bfiddleton  and  Sarah  Dehon,  respectively 
proposed,  (the  former  in  execution  of  her  testator's  contract,  the  latter  of 
her  own,)  each  to  execute  a  deed  of  feoffment  with  livery  of  seisin,  to  the 
said  Greorge  Kinloch  and  John  Redfern,  for  the  premises  purchased  by  them 
respectively,  together  with  a  release  of  right  of  entry  or  action  from  the 
other,  as  heir  at  law  of  the  testator,  Nathaniel  Russell :  the  effect  of  which, 
it  was  supposed,  would  be  to  bar  contingent  remainders  to  the  children  or 
grand-children  of  these  complainants,  and  give  a  perfect  title  to  the  purcha- 
sers. These  deeds  were  tendered,  but  the  defendants  refused  to  receive 
them,  under  the  impression  that  they  did  not  convey  a  perfect  title.  The 
bills  are  for  specific  performance,  and  the  only  question  is,  whether  the  titles 
tendered  were  such  as  the  defendants  were  bound  to  accept 

There  can  be  no  question  but  that  the  limitations  by  the  will  of  Nathanid 
Russell  to  the  children  or  grand-children  of  his  daughters,  constituted  con- 
tingent remainders.  They  were  to  the  children  who  should  be  living  at  the 
death  of  the  daughters  respectively,  or  to  the  children  of  those  who  should 
have  died  leaving  children :  until  the  death  of  the  daughters,  it  must  remain 
perfectly  uncertain  who  will  be  the  persons  to  take  ;  and  this  is  the  defini- 
tion of  one  species  of  contingent  remainders.  There  is  no  pretence  to  con- 
strue them  executory  devises.  But,  on  this  point,  I  understand  the  parties 
to  agree.  Then  there  can  be  as  little  doubt,  but  that,  according  to  the  Eng- 
lish law,  (at  all  events  as  formerly  existing,)  a  feoffment  by  tenant  fer  life 
of  a  legal  estate,  has  the  effect  of  barring  all  contingent  remainders  depend- 
ing on  that  life  estate.  Such  was  the  determination  in  Archer's  case,  (1 
Co.  66,)  which  has  been  followed  without  question  ever  since.  See  also 
Butler's  Feame,  Cont  Rem.  6  v.  p.  316,  et  seq.  It  is  true  that  where  the 
tenant  for  life  is  only  a  cestui  que  trust,  he  cannot  forfeit  or  bar  a  remainder 
by  a  feoflftnent,  the  legal  estate  being  in  the  trustee :  though,  in  this  case,  it 
is  said  he  may,  by  suffering  a  recovery. — Feame  321,  referring  to  Parker  v. 
Harrell,  2  Feame,  213.  It  is  on  account  of  this  liability  of  contingent  re- 
mainders to  be  destroyed  by  the  act  of  the  tenant  for  life,  that  the  practice 
has  obtained  of  creating  trastees  to  support  contingent  remainders.--^2  Blac 
Com.  171-2.    And  though  it  is  said  that  the  mode  of  conveyance  by  feoff* 
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ment  is  now  litde  in  use  in  England,  being  in  a  great  degree  sapereeded  by 
the  conveyance  by  lease  and  release,  yet  I  have  not  found  it  suggested  by 
any  authority  whatever,  that  th*^  former  mode  would  not  now  be  valid  and 
effectual,  and  have  every  legal  effect  that  ever  it  had. 

Then  it  is  argued  that  it  ought  to  be  regarded  as  obsolete  from  long  dis- 
use in  this  State.  But  it  seems  to  have  been  repeatedly  recognized  by  the 
legislature.  By  the  act  of  1731,  (P.  JL  131, 1  Br.  Dig.  170,)  it  is  provided 
that  no  deed  of  feofihient  shaU  be  impeached  for  want  of  livery  of  seisin,  and 
enrolment  thereof.  By  the  act  of  1785  (P.  L.  382,  Br.  Dig.  172,)  providing 
for  the  recording  of  deeds,  it  is  provided  that  in  deeds  of  feoffment,  the  me- 
mofandnm  of  hvery  of  seisin  shsJl  be  acknowledged  or  proved  and  recorded. 
And  by  the  act  of  1795,  (2  Faust  4,  1  Br.  Dig.  176,)  authorizing  a  particular 
form  of  conveyance,  it  is  provided  that  it  shall  not  be  held  to  invalidate  the 
forms  heretofore  in  use  in  this  State.  Then  how  I  am  to  regard  it  as  obso- 
lete  since  that  time  1  Acts  of  the  legislature  have  some  time  been  regarded 
as  obsolete,  or  presumed  to  be  repealed  where  a  practice  has  long  obtained 
contrary  to  their  provisions,  evidenced  by  the  decisions  of  courts,  by  which 
the  rights  of  parties  have  been  fixed,  which  it  would  be  mischievous  to  un- 
settle :  or  however  plain  the  terms  of  the  act  may  appear  to  us,  we  suppose 
that  the  courts,  by  whose  decisions  we  are  bound,  have  given  it  an  opposite 
construction. 

But  I  am  not  aware  that  we  can  regard  any  law  as  obsolete,  merely  be- 
cause for  a  long  time  no  case  has  arisen  under  it :  nor  can  I  conjecture  what 
length  of  time  would  be  necessary  to  have  the  effect  Such  seemed  to  be 
the  view  of  the  Court  of  ELing's  Bench  in  the  case  of  the  appeal  of  murder 
and  claim  of  trial  by  battel. 

In  point  of  fact,  however,  memoranda  of  such  conveyances  of  very  late  date 
were  produced  to  me  from  the  Register  of  Mesne  Coiiveyances. 

Then  it  is  argued,  that  although  the  effect  of  a  feoffinent  may  be  to  bar  a 
contingent  remainder,  when  the  remainder-man  is  an  adult,  yet  it  is  no 
where  said  that  it  can  have  the  effect  to  bar  an  infant  And  the  act  of  1824, 
saving  the  rights  of  in&nts  from  the  effect  of  the  statute  of  limitations,  was 
referred  to— -I  suppose  to  show  the  general  bearing  of  the  law  in  favor  of  in- 
fants. It  may  be  observed  that  if  the  remainder  be  contingent,  it  is  unknown 
whether  the  remainder-man  wiU  be  an  infont  or  an  adult  But  the  whole 
of  the  argument  is  founded  on  an  inattention  to  the  grounds  of  the  law  on 
the  subject  By  alienating  in  this  manner,  the  tenant  for  life  forfeits  his 
estate.  For  this,  two  reasons  are  assigned  by  Blackstone,  (2  Com.  274-5). 
First,  that  it  is  a  renunciation  of  the  feudal  duties ;  and,  secondly,  that  his 
own  act  has  determined  his  entire  interest  The  in&ncy  of  the  remainder- 
man  can  have  nothing  to  do  in  saving  this  forfeiture,  incurred  by  the  tenant 
for  life  on  account  of  his  wrongful  act  Then  the  rule  comes  in,  that  a  con- 
tingent remainder  must  take  effect  the  instant  that  the  preceding  estate  de- 
termines, or  it  is  gone  forever.  And  certainly  this  rule  is  not  modified  by 
the  circumstance  that  the  remainder-man  is  an  in&nt,  or  an  adult    On  the 
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detennination  of  the  estate  of  tenant  for  lifo,  Blackstone  adds :  **Tbe  Deoct 
taker  is  entitled  to  enter  regularly,  as  in  his  remainder  or  reversion."  But 
in  this  case,  the  complainants  themselves  are  the  heirs  at  law  of  the  testator, 
and  there  being  no  vested  remainder  limited,  the  inheritance  must  be  in 
them  by  reversion.  They  are  themselves  then,  the  only  persons  entitled 
to  enter  for  the  forfeiture,  and  the  feoffinent  of  one,  with  the  release  of  the 
right  of  entry,  and  action  by  the  other,  must  convey  a  perfect  title  to  the 
feoffee — or  if  both  should  join  in  the  feoffment,  this  would  bar  them  of  any 
possible  right  in  the  land. — Editor's  note  to  2  Thos.  Co.  Lit.  354. 

The  subject  of  greatest  doubt  to  me  is,  whether,  although  the  feoflhient, 
if  accepted,  would  at  law  convey  a  good  title  to  the  feoffee,  yet  would  a 
court  of  equity  aid  the  complainants  to  defeat  the  contingent  remainders, 
by  compelling  the  defendants  to  accept?  When  there  are  trustees  to  sup- 
port contingent  remainders,  and  they  join  in  conveying  the  estate  so  as  to 
defeat  the  remainders,  the  court  will,  in  general,  punish  them  by  making 
them  personally  liable.  Will  it  then  aid  the  tenants  of  the  legal  estate  to  do 
the  same  thing,  when  there  are  no  trustees  1  In  the  case  of  Roche  v.  Kidd, 
(6  Ves.  647,)  the  chancellor  plainly  intimates  his  opinion,  that  the  court 
would  not  compel  a  purchaser  to  take  such  a  title.  Yet,  even  in  that  case, 
where  the  question  was,  whether  the  limitations  were  contingent  remaind- 
ers or  executory  devises,  the  chancellor  said  that  if  the  defendants  were 
willing,  he  would  send  a  case  to  law  for  its  determination,  of  course  with  a 
view  to  decree  a  performance,  if  they  should  be  found  to  be  contingent  re- 
mainders which  might  be  defeated.  In  this  case,  I  do  not  understand  the 
defendants  to  resist  the  performance,  provided  they  can  be  assured  of  a  good 
title,  but  to  desire  the  opinion  of  the  court  upon  it 

It  is  not  according  to  our  practice  to  send  cases  to  the  courts  of  law.  I 
feel  some  reluctance  to  turn  the  parties  round  to  a  farther  litigation,  when  I 
suppose  them  on  both  sides  to  desire  a  termination  of  it  by  the  judgment  of 
this  court  Indeed,  it  seems  to  be  for  the  advantage  of  the  defendants  that 
this  should  be  done. 

In  the  hst  case  stated,  he  has  paid  the  whole  of  the  purchase  money  with- 
out receiving  a  title.  If  the  views  I  have  taken  be  correct,  that  the  title 
tendered  would  be  good  and  perfect  at  law,  then  certainly  he  could  not  sus- 
tain an  action  to  recover  back  the  money,  nor,  in  either  case,  any  action  on 
the  bond  conditioned  to  make  title.  Mrs.  Middleton,  indeed,  seems  to  re- 
quire no  aid  of  this  court 

The  last  objection  is  to  the  want  of  parties.  This  must  proceed  upon  the 
general  rule,  that  every  person  having  an  interest  in  the  subject  of  the  suit 
ought  to  be  made  a  party.  And  it  is  supposed  that  the  persons  entitled  un- 
der the  limitations,  upon  the  deaths  of  the  complainants,  have  such  interest 
I  take  the  rule  to  be  as  laid  down  by  Lord  Redesdale,  in  Giflbrd  v.  Hort, 
(1  Sch.  6i  lot  406,)  "that  it  is  sufficient  to  bring  before  the  court  the  first 
tenant  in  tail  in  being ;  and  if  there  be  no  tenant  in  tail  in  being,  the  first 
person  entitled  to  the  inheritance ;  and  if  no  such  person,  then  the  tenant 
for  life." 
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The  eomplainantfl,  who  are  the  tenants  for  life,  are  also^  according  to  the 
▼iew  I  have  taken,  the  only  persons  entitled  to  the  inheritance. 

It  is  said  by  Lord  Eldon,  in  Cockburn  v.  Thompson,  (16  Ves.  826,)  that 
**  it  has  been  held  sufficient  to  bring  before  the  court,  the  first  person  having 
an  estate  of  inheritance ;  though  it  cannot  be  denied  that  persons  having 
present,  immediate,  valuable  interests  in  the  same  real  estate,  may  become 
most  deeply  aflbcted  by  what  is  done  in  their  absence."  So,  by  Lord  Hard- 
wicke,  in  Pinch  v.  Finch,  (2  Ves.  493,)  that  it  is  necessary  to  bring  before 
the  Court  the  first  person  entitled  to  the  remainder  or  inheritance,  if  in  be« 
ing ;  **  if  none  in  whom  the  inheritance  is  vested  in  being,  it  is  impossible  to 
say  the  trust  shall  not  be  executed  until  a  son  is  born,"  &c.  See  also  Rey- 
noldson  v.  Parkinson,  (Amb.  564.)  That  was  a  bill  to  foreclose  a  mort- 
gage  of  an  estate,  subject  to  contingent  remainders,  and  objected  that  the 
remainder-man  was  not  a  party ;  which  was  held  not  to  be  necessary.-^ 
The  chancellor  speaks  of  the  inconvenience,  if  the  foreclosure  were  open  to 
eveiy  contingent  remainder-man.  It  was  an  exception  to  the  rule  of  ma- 
king parties  all  persons  having  an  interest  No  doubt,  in  this  case,  the  re- 
mainder-men, whoever  they  may  be,  will  be  bound  by  the  decree. 

It  is  ordered  and  decreed^  that  upon  the  complainant,  Sarah  Dehon,  exe- 
cuting to  the  defendant,  John  Redfern,  a  deed  of  feoffment,  with  livery  of 
seisin  of  the  premises  contracted  to  be  conveyed  by  her  to  him,  with  a  re- 
lease of  the  right  of  entry  and  action  by  the  other  complainant,  Alicia  H; 
Middleton ;  or  if  both  the  said  complainants  shall  join  in  such  feoffment,  the 
said  defendant  accept  such  title :  that  he  pay  any  instalment  of  the  purchase 
money  or  interest  thereon  which  may  be  now  due,  and  execute  to  the  said 
complainants  his  bond,  with  a  mortgage  of  the  premises  for  the  purpose  of 
securing  the  other  instalments,  in  pursuance  of  the  terms  of  his  contract : 
and  that  upon  the  complainant,  Alicia  H.  Middleton's  executing  to  the  de- 
fendant, George  Einloch,  a  similar  title  for  the  premises  contracted  to  be 
conveyed  to  him,  he  accept  such  title.    Parties  to  pay  their  own  costs. 

From  this  decree  the  defendants  appealed,  on  the  ground  that  the  titles 
tendered  by  complainants  were  not  such  as  they  were  bound  by  law  to  ac- 
cept ;  that  the  form  of  conveyance  by  deed  of  feoffment  is  obsolete  in  this 
State ;  and  that  since  the  act  of  1824,  the  rights  of  minors  claiming  contin- 
gent remainders  would  not  be  barred  or  defeated  by  deed  of  feoffbnent. 

J7.  A.  Desaussure,  for  appellants. 
Petigru  ^  Lesesne^  for  complainants. 

Habfeb,  Ch.  The  court  concurs  with  the  chancellor  on  the  reasoning 
used,  that  the  effect  of  the  conveyance  by  the  feoffment  with  the  release  of 
the  right  of  entry,  will  be  to  bar  the  contingent  remainders  at  law  and  give 
a  good  title.  But  a  majority  of  the  court  is  of  opinion,  according  to  the  inti- 
mation of  Lord  Eldon,  in  Roach  v.  Kidd,  and  the  general  doctrine  of  this 
court,  that  it  ought  not  to  interfere  to  aid  the  tenants  for  life  in  defeating  the 
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remainderBy  or  compel  the  vendees  to  accept  such  titles ;  and  it  is  not  per- 
ceived that  any  inconvenience  can  be  sustained  by  the  parties  from  this  de- 
termination. One  of  the  complainants  has  received  the  pnrchaae  money 
and  needs  no  aid— the  other  has  received  part  of  the  purchase  moaey»  and 
can  only  be  required  to  execute  title  upon  receiving  the  bond  and  mortgage 
stipulated  by  her  contract  Though  titles  have  been  tendered  and  refused, 
yet  the  defendants  may  again  demand  them ;  and  if  they  should  be  refiised 
on  the  part  of  complahiants,  may  sustain  actions  at  law  on  their  bonds  fat 
title. 

It  is  ordered  and  decreed*  that  the  decree  be  reversed,  and  the  bilk  in 
both  cases  dismissed. 

JoavflOH,  Ch.  I  concur  in  the  order  dismiapingthe  complainants  hiBB^— 
I  wish  to  be  understood,  however,  as  reserving  the  question  whether  the 
remainder*men  can  be  barred  by  feofihient  and  liveiy  of  seisin. 


*  INDEX. 


ACTION  ON  THE  CASE. 

1.  In  an  action  of  maliciona  prosecution,  the  declaration  charged  *'  that 

the  defendant  contrifing  and  malicioualy  intending  to  injure  the  plain- 
tifi^  &^  procured  one  F,  C.  Rtiff  to  appear  before  the  defendant,  a 
justice  of  the  peace,  and  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatever,  to  make  oath,"  &lc  Hbld  suffi- 
cient, after  verdict  for  the  pla^fft^'flj  on  a  motion  in  arrest  of  judgment. 
Perdu  V.  Connerly,    48. 

2.  In  the  above  allegation,  the  act  done  by  Rt^  is  charged  to  have  been 

false  and  malicious,  and  without  probable  cause,  and  to  have  been 
procured  to  be  thus  done  by  the  defendant  maliciously.  The  defen- 
dant is  liable  for  Ruff's  act  as  done  by  his  procurement.    Ibid. 

9.  If  it  were  necessary  in  this  case  to  allege  that  the  defendant  knew  that 
Ruff  had  no  reasonable  or  probable  cause  for  the  charge,  this  is  in 
effect  charged  when  the  defendant  is  charged  with  having  of  his 
malice  procured  9^  false  and  groundless  charge  to  be  made,  and  if  de- 
fective, is  aided  after  verdict    Ibid. 

4.  The  general  rule  of  pleading  is,  that  all  the  circumstances  necessary 

for  the  support  of  the  action  should  be  stated  in  the  declaration ;  and 
in  an  action  against  one  for  instituting  a  groundless  and  malicious 
prosecution,  through  the  agency  of  a  third  person,  the  averments  1st, 
of  ihe  agency  of  the  defendant  in  causing  such  third  person  to  make  a 
false  charge ;  2d,  the  charge  thus  made ;  8d,  the  arrest  of  the  defen- 
dant, his  commitment  or  enlargement  on  bail  to  answer  the  charge ; 
4th,  the  presentation  of  the  bill  to  the  grand  jury  and  their  action  upon 
it ;  and  5th,  the  discharge  of  the  plaintiff,  and  that  the  prosecution 
was  thus  ended,  are  all  that  are  necessary,  and  are  sufficient    Ihid, 

5.  In  an  action  on  the  case  against  several  joint  defendants,  the  plaintiff 

may,  it  seems,  generally  recover  on  proof  of  a  sufficient  cause  of 
action  against  ons,  and  the  joinder  of  too  many  defendants,  furnishes 
no  objection  to  such  action  or  a  recovery.  But  the  rule  is  otherwise 
in  assumpsit,  and  is  perhaps  questionable  when  applied  to  an  action 
on  the  case  ex  quasi  contractu.  The  case  of  Govett  v.  Radnidge  et 
aL  9,  East,  68,  and  the  subsequent  cases  on  this  subject,  commented 
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on  by  the  court    The  result  of  the  later  authorities  would  seem  to 
show  that  In  actions  on  the  case  ex  quasi  corUraeiu,  (as  well  as  of 
assumpsit)  against  several  defendants,  the  plaintiff  must  show  a /otitf 
liability  of  all  the  defendants  or  he  must  £uL    Patton^s  atbn'rs  r. 
Magrath  4*  Brooks.    162. 

6.  Action  for  malicious  prosecution — ^verdict  for  plaintiff— motion  in  anest 
of  judgment    The  declaration  set  out,  '*  that  the  defendant  wisely, 
maliciously  and  without  any  reasonable  or  probable  cause,  made  the 
information,  charging  the  plaintiff  with  the  commission  of  perjury; 
the  issuing  of  the  warrant,  the  arrest,  imprisonment  and  enlargement 
of  the  plaintiff,  on  his  recognizance  to  appear  at  the  next  Court 
of  Sessions  for  Pickens  district,  to  answer  the  said  charge,"  and  then 
states,  '*  that  on  the  9th  of  October,  1837,  the  defendant  not  having 
any  proof  whereby  to  sustain  the  said  charge  made  by  him  against 
the  said  plaintiff,  the  prosecution  for  the  supposed  ofience  aforesaid 
failed,  and  the  said  plaintiff  was  fully  and  freely  dischaiged  by  the  said 
court,  and  then,  as  now,  the  said  prosecution  for  the  said  supposed 
^offence  was,  and  is,  wholly  at  an  end."    Held  sufficient,  and  the  mo- 
tion refused.     Siiton  v.  Farr.    303. 

7.  The  omission  to  state  the  fact  specially,  that  the  bill  of  indictment 
went  to  the  grand  jury,  and  that  they  ignored  it,  is  immaterial,  for, 
legally  speaking,  until  the  grand  jury  find  the  indictment,  it  is  as  if 
none  had  existed.  The  fact,  in  this  respect,  is  sufficiently  stated, 
by  setting  out  that  "  the  defendant  not  having  any  proof  whereby  to 
sustain  the  said  indictment,"  &c.,  for  the  '*  no  bill,"  by  the  grand 
jury  is,  in  &ct,  saying  there  was  no  proof  to  sustain  the  chaige.  Ibid, 

See  Wat,  1. 
ADMINISTRATION.    See  Obdinabt. 
ADMINISTRATORS.    See  Executors  and  Administbatobs. 
ADVERSE  POSSESSION.    See  Tbesfass  to  tbt  titlb. 
AFFIDAVIT.    SeeTB0VEB,7. 
AGENT,    See  Pbincipal  and  Agent. 

AGREEMENT. 

1.  Defendants  executed,  and  delivered  to  the  plaintifl^  the  foDowing 
paper :  **  I  promise  and  agree  to  execute  a  good  and  legal  mortgage 
to  A,  W.  Thompson  for  any  piece  of  land  he  may  wish,  that  wiU  be 
sufficient  to  pay  him  a  debt  of  one  hundred  and  fifty  dollars,  which 
toe  owe  him,  for  defending  a  case  in  the  Court  of  Equity,  James 
ToUison  against  us.    Given  under  our  hands  and  seals,  this  12th 
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April,  1828.  It  shall  be  as  much  as  one  hundred  and  fifty  acres  and 
no  more,  except  we  wish  it."  S.  Crocker,  one  of  the  defendants, 
subsequently,  did  execute  a  mortgage  to  the  plaintifiv  which  was 
accepted  by  him.  Held,  that  according  to  the  true  construction  of  the 
instrument,  it  was  an  acknowledgement  of  a  debt  due  by  bothf  with 
^  an  agreement  that  one  of  them  should  give  a  specific  lien,  by  mort- 

gage, to  secure  the  payment ;  and,  that,  notwithstanding  the  delivery 
of  the  mortgage,  the  debt  remained  the  debt  of  both,  smd  that  the 
action  would  lie  against  both.  Nonsuit  granted  below  set  aside* 
Thompson  v.  8.  ^  W,  Crocker.    23. 

2.  The  old  rule  was,  that  a  party  could  not  stultify  himself;  but  it  is  now 
subject  to  many  modifications,  and  it  may  now  generally  be  stated, 
that  if  'a  party  sought  to  be  charged  with  a  contract,  can  show  that 
he  was  so  devoid  of  capacity  as  to  be  utterly  incapable  of  under- 
standing  it,  he  is  not  bound  by  it    ATCretght  v.  Aiken,    56. 

9.  (Sed  quere.  If  a  lunatic  may  not  be  bound  by  his  contract  for  neces- 
saries,  in  the  same  way  as  an  infant,  where  no  advantage  has  been 
taken  of  him  ?    See  Chitty  on  Cont    108. 

AMENDMENT. 

Amendments  should  in  general  be  allowed  where  they  do  not  operate  to 
delay  or  prejudice  the  other  party,  but  even  then  it  is  not  usual  to 
allow  them  on  the  trial  of  a  cause,  except  in  cases  of  surprise  or 
accident  Nothing  of  that  kind  being  pretended  in  this  case,  the 
motion  to  amend  was  properly  refused.  .  Sautherlin  et  dL  v.  ATftn- 
ney  et  dL    25, 

ANCIENT  DEED.    See  Evidencb,  6.    Teesfass  to  tst  title,  8,  9. 

ANDERSON  TOWN  OF. 

By  the  act  of  incorporation  of  Anderson,  power  is  given  **  to  the  Town- 
Council  to  impose  fines  for  the  violation  of  their  Ordinances,  and,  if 
for  less  than  820,  to  try  the  offender."  The  plaintiff  was  alleged  to 
have  conunitted  a  breach  of  an  ordinance,  by  exhibiting  certain  shows. 
For  this,  he  was  summoned  before  the  council  and  fined.  He  paid 
the  fines,  and  brought  an  action,  before  a  magistrate,  to  recover  them 
back.  Held,  that  if  the  **  Council "  had  not  jurisdiction  of  the  sub- 
ject, the  plaintiff's  remedy  was  by  prohibition ;  and,  that  after  pay- 
ing the  fines  imposed,  an  action  to  recover  the  money  back  would 
not  lie ;  and,  that  if  they  had  jurisdiction  of  the  subject,  their  judg- 
ment was  final.    M*Kee  v.  Town  Council  cf  Anderson^    24. 

APPEALS  AND  COURT  OF  APPEALS. 

1.  On  an  appeal  to  the  Court  of  Common  Pleas,  firom  the  decision  of  a 
Court  of  Ordinary  establishing  a  will,  the  correct  practice  is,  for  the 

Vol.  L— 60 
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appellanta  to  file  a  suggestioD  setting  toth  the  proc#Bdiiig8  in  the 
Ordinary's  Court,  and  then  to  assign,  specificallyf  the  supposed  errors 
in  the  judgment  of  that  coort  Schttherlin  et  aL  ▼.  M'Kmney  et  oL 
36. 

2.  In  such  a  case,  the  appellants,  who  are  regarded  as  the  actors  and  the 
aflirmants  of  the  truth  of  the  issues  before  the  court  are  bound  to 
open  the  case  and  are  entitled  to  the  reply  in  evidence  and  argument. 
(S.  P.  TiUman  et  aL  v.  Hatcher.    271.)    Ibid. 

8.  After  an  appeal  from  the  verdict  of  a  juiy,  upon  a  question  oi  fraud 
^  before  a  commissioner  of  special  bail,  under  the  act  of  1883,  baa 

been  heard  and  decided  in  the  Court  of  Appeals,  and  the  prisoner  has 
been  directed  to  be  discharged  upon  assigning  his  schedule  and  de- 
livering to  the  assignee  the  property  mentioned  therein  which  has 
been  in  his  power  since  his  arrest,  no  farther  appeal  lies  to  this  court 
for  any  supposed  error  in  the  commissioner's  discharge  of  this  duty. 
Chraham  ads.  Betkner.    44* 

4.  Before  the  act  of  1833  no  appeal  lay  under  any  circumstances  from 

the  decision  of  the  commissioner  of  special  bail  The  legislature 
by  that  act  have  thought  proper  to  give  the  right  of  appeal  in  a  single 
instance,  thai  of  the  finding  of  the  jury  upon  questions  of  fraud  and 
undue  preference,  or  upon  the  allegation  that  the  prisoner  has  gone 
beyond  the  prison  rules.  So  £ur  the  jurisdiction  of  the  commissioner 
of  special  bail  has  been  divested  of  its  exclusive  character ;  in  all 
other  respects  it  remains  unaltered.    Ihid, 

5.  If  the  commissioner  of  special  bail  commits  an  error  in  matter  of  law 

in  the  final  order  of  discharge,  his  error  in  that  respect  may  be  cor- 
rected by  writ  of  certiorari.    Ibid, 

6.  The  appellants,  from  a  decree  of  the  ordinary,  establishing  a  will  and 

admitting  it  to  probate,  are  entitled  to  open  the  case  and  to  reply  in 
evidence  and  argument,  on  the  trial  of  the  issues  made  up  on  the 
appeal,  in  the  Court  of  Common  Pleas.  (S.  P.  Southeilin  et  aL  v. 
M'Kinney  et  aL  d&)     TiUman  et  aL  v.  Hatcher.    271. 

7.  The  act  of  1790  provides  for  the  right  of  appeal  from  the  ordinary  to 

the  Circuit  Court,  and  is  not  limited  to  any  specific  classes  of  cases. 
The  Circuit  Courts  are  required  to  hear  such  appeals,  *'  and  all  mat- 
ters of  fact  shall  be  tried  by  a  jury."  There  seems  to  be  no  suffi- 
cient reason  for  saying  that  the  right  of  jury  trial  in  such  cases,  shall 
be  restricted  solely  to  questions  of  devisavit  veZ  noru  Jennings  et  ol, 
V.  Weeks.    462. 

8.  The  correct  course  of  practice  on  appeals  from  the  ordinary  indica- 

ted.   Ibid. 

See  Ordinaby.    12. 
ARBITRATORS.    See  Awakd. 
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ARREST  OF  JUDGMENT.    See  Action  on  the  case,  1,  6, 7.    Inisct- 

MENTi  6. 

ASSAULT  AND  BATTERY.    See  Pbacticb,  1,  %  8,  4,  6^  6. 

ASSIGNMENT. 

An  assigmnent  of  the  whole  estate  and  effects  of  a  debtor  for  the  benefit 
of  his  creditors  generally,  though  upon  trusts,  fref erring  in  tlie  ord/er 
of  payment  one  creditor  to  another,  has  been  recognized  in  this  State 
as  vaUd  and  binding.  (S.  P.  Niolin  v.  Douglass  et  aL,  2  Hill  Ch.  R., 
443,  446.)     SmUh,  Wright  f  Co.  v.  C.  C.  CampheU  f  Co.    852. 

See  Insolvent  debtors  and  fbison  bounds  acts,  5,  6,  7,  8,  9. 

ASSUMPSIT, 

1.  In  an  action  of  assumpsit  by  plaintiff  as  the  guardian  of  two  infants 

his  wards,  the  counts  in  his  declaration  stated  in  substance  that  the 
defendant  had  received  the  money  of  the  infants,  and  in  consideration 
thereof  had  promised  to  pay  the  plaintiff,  their  guardian.  Held, 
that  the  plaintiff  could  only  entitle  himself  to  recover  by  showing, 
1st,  his  guardianship ;  2d,  the  receipt  of  the  money  by  the  defen- 
dant, and  dd,  an  express  promise  to  pay  the  money  to  him,  as  gtiar^ 
dian.    Brooks  ads.  Stdlivan,    41. 

2.  Where  money  has  been  received  by  another  belonging  to  an  infant, 

the  promise  to  pay  which  the  law  implies  on  the  part  of  the  receiver, 
is  implied  to  the  infant,  and  not  to  the  guardian  of  such  in^t.  Ibid. 

4 

8.  In  an  action  of  assumpsit  for  the  price  of  two  negro  slaves,  alleged  to 
have  been  sold  by  the  plaintiff  to  the  defendant  it  appeared  that  the 
plaintiff  had  previously  to  the  bringing  of  this  suit,  brought  an  ac- 
tion of  trover  against  the  defendant  for  the  same  negroes  in  which 
the  jury  had  found  a  verdict  for  the  defendant  The  sale  upon  which 
the  plaintiff  relied  in  this  case  appeared  to  have  been  made  before 
the  action  of  trover  was  commenced.  Held,  that  the  former  recov- 
ery in  trover  by  the  defendant  was  no  bar  to  this  action,  and  the  jury 
having  found  for  the  plaintifi^  the  court  refused  to  grant  a  new  trial. 
(Earle  &  Butler,  J.  diissenting.)     Robertson  v.  Montgomery.    87. 

4.  The  general  principle  in  relation  to  the  action  of  assumpsit  for  money 

had  and  received,  is  this,  that  if  one  has  money  ih  his  hands  which 
belongs  to  another  person,  that  person  may  sue  the  receiver  in  this 
form  of  action  and  recover  the  amount  from  him.  Marvin  v.  MRae 
(survivor.)    171. 

5.  Where  there  is  a  special  contract  still  open  and  something  remains  to 

be  done  beside  the  payment  of  the  money,  the  action  must  be  on  the 
special  contract ;  but  where  all  has  been  done  on  the  part  of  the 
plaintiff,  and  he  has  nothing  to  do  but  to  prove  the  payment  of  the 
money  he  may  sue  on  the  general  count    Ibid. 
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0.  Mrs.  G^  a  feme  sole,  employed  one  King  as  an  agent  to  retain  connael 

for  the  prosecution  of  her  claims  to  some  lands  in  Georgia,  and  for  the 
purpose  of  enabling  him  to  do  so,  gave  her  note  to  the  agent  payable 
to  himself  or  order.  King  afterwards  sold  the  note  to  one  Lawtoo, 
and  Mrs.  G.  intermarried  with  one  Clark,  (her  co-plaintiff  in  this  ac- 
tion,) who  demanded  the  money  from  the  defendant.  Held,  1.  That 
the  defendant,  by  selling  the  note  to  Lawton,  had  turned  it  into  mo- 
ney, and  that  as  soon  as  he  did  this,  it  became  money  in  his  hands 
belonging  to  Mrs.  C,  to  be  applied  to  her  use  in  carrying  on  her  suit 
in  Georgia.  2.  That  when  her  husband  C.  revoked  the  power  origi- 
nally conferred,  and  demanded  the  money  from  defendant,  he  was 
bound  to  pay  it  or  account  for  the  application  of  it.  3.  That  the  plain- 
tiflb  were  entitled  to  recover  the  amount  on  a  count  for  money  had 
and  received.  4.  That  they  were  entitled  to  recover  without  proof  on 
their  part  that  the  defendant  had  not  employed  counsel  in  pursnance 
of  the  agreea  ant  under  which  the  note  was  given.  Nonsuit  ordered 
below,  set  aside.     Clark  <f-  totfe  v.  King,    178. 

7.  The  vendor  of  a  negro  slave,  though  he  sell  as  the  agent  merely  of  the 
owner,  and  without  any  express  warranty,  is  liable  to  the  purchaser 
upon  the  implied  warranty  of  soundness,  where  he  has  received 
notice  of  the  unsoundness,  and  the  negro  has  been  tendered  back  to 
him,  before  he  has  paid  over  the  purchase  money  to  his  principal ; 
and  in  such  a  case  a  count  for  money  had  and  received^  wiU  be  suffi- 
cient   Parkerson  v.  Dinkins.    186. 

AUDITA  QUERELA.    See  Pbactice.    3. 

AWARD. 

1.  That  a  case  pending  in  court  has  been  referred  to  arbitration  by  the 

mere  agreement  of  the  parties,  and  not  by  a  rule  of  courts  ccmsti- 
tutes  an  insurmountable  objection,  if  presented  to  the  Circuit  Comt, 
against  the  confirmation  of  the  award.  Pamdl  v.  King  etoL;  Wil- 
son V.  Pamell ;  Same  v.  M'Kagin,    376. 

2.  There  were  several  cases  pending  in  the  Court  of  Common  Plesji,  to 

wit :  an  action  of  trespass  in  which  Carma  Pamell  was  plainti^ 
and  W,  W.  King  and  John  Yarborough  defendants ;  an  action  of 
assumpsit  in  which  Samuel  Wilson  was  plaintifiS  and  said  Ckarma 
Pamell  defendant,  and  a  summary  process  in  trover,  in  which  said 
Samuel  Wilson  was  plaintiff,  ahd  J.  W.  P.  HTKagin  defendant  By 
agreement  among  the  respective  parties  to  these  suits,  and  under  a 
rule  of  court,  they  were  referred  to  arbitration ;  and  as  the  result  of 
the  consideration  of  the  arbitrators,  of  the  matters  submitted  to  them, 
they  avHirded  that  Samuel  Wilson  should  pay  to  Carma  Pamell  the 
sum  of  two  hundred  and  fifty-five  dollars.  Held,  that  in  the  state  of 
the  pleadings  in  the  cases,  the  award  could  not  be  confirmed.  Ibid, 
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3.  '*  Aibitrators  are  DOt  bound  by  tecbnical  rules  in  the  formation  of  an 

award ; "  but  notwithstanding  this  is  the  case  as  to  the  arbitra- 
tors themselves,  still  the  court  cannot  give  effect  to  their  award,  as  a 
judgment,  if  it  violates  the  rules  by  which  the  court  is  governed  in 
the  rendition  of  its  own  judgments.    Ibid. 

4.  The  court  could  not  render  judgment  for  a  sum  of  money  in  favor  of  a 

defendant  against  the  plaintifij  unless  upon  a  discount — and  where 
hi  an  action  of  assumpsit,  the  arbitrators  awarded  a  sum  of  money 
to  be  paid  by  the  plaintiff  to  the  defendant,  in  which  no  discoont  was 
pleaded  or  set  up,  the  court  refused  to  confirm  the  award.     Ibid, 

BAIL  AND  BAIL  BOND. 

1.  Where  a  defendant  has  once  given  bail  to  the  action  upon  the  original 

writ,  and  is  surrendered  by  his  bail  to  the  sheriff  the  sheriff  has  no 
authority,  after  the  return  of  the  writ,  to  let  the  defendant  to  bail  a 
second  time.  ChistDeU  (assignee)  v.  EUxey;  Samey.  Cobb;  Same 
V.  Walker.    29    ' 

2.  By  the  Statute  23  Hen.  VI.,  c.  9,  the  condition  of  a  bail-bond  must  be, 

"  that  the  defendant  shall  appear  at  the  day  contained  in  the  writ ;" 
and,  if  conditioned  for  his  appearance  at  a  day  after  the  return  of  the 
writ,  is  void.    Ibid. 

5.  The  Stat  48  Geo.  III.  c.  46, }  6,  not  being  of  force  in  this  State,  it  may 

well  be  doubted. whether,  after  a  surrender  by  bail,  there  is  any  power 
under  our  law  which  can  again  let  the  defendant  to  bail  If  there 
is,  it  must  be  upon  the  defendant's  entering  into  a  recognizance  of 
special  bail,  before  some  justice  of  the  quorum,  or  clerk  of  the  court, 
who,  by  the  act  of  1791,  1  Faust  167,  are  constituted  commissioners 
of  special  bail,  and  obtaining  thereupon  a  judge's  order  for  his  dis- 
charge.    Ob.  Dic^  per  O'Neall,  J.    Ibid. 

See  Tkoves,  7 

BAILMENT.    See  Common  Cabbieks. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  By  a  law  of  the  State  of  Georgia,  demand  and  notice  are  dispensed 
with,  and  indorsers  and  assignors  of  notes  are  made  Uable  as  securi- 
ties. By  the  same  act,  the  holder  forfeits  his  remedy  if  he  does  not 
sue  in  three  months  after  notice  to  do  so.  The  defendants  in  this 
case,  who  were  citizens  of  South-Carolina,  bought  a  negro  from  the 
plaintiff,  who  resided  in  Georgia,  and  transferred  by  indorsement  to 
the  plaintiffi  two  notes  of  one  J.  J.  Logan  in  payment.  The  contract 
was  made  in  Georgia,  but  the  plaintiff  knew  the  defendants  resided 
in  South-Carolina.  Held,  that  the  contract  of  indorsement  in  this 
case,  was  to  be  interpreted  by  the  law  of  Creorgia.  HoU  v.  Salmon 
4-  Stroud,    91. 


478  INDEX* 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

2.  Under  the  second  section  of  the  law  of  Georgia  refeired  to,  if  the  plaiii- 
tiff  does  not  sue  within  three  months  after  notice  to  do  ao,  the  indor- 
ser  is  discharged.  But  it  is  not  enough,  it  would  seem,  for  the  in- 
dorser  in  such  .a  case  to  prove  that  he  has  given  the  plaintiff  notice 
to  sue,  in  order  to  discharge  himself  from  the  indorsement ;  the  dttr- 
den  rests  upon  him  to  show  also^  that  the  plaintiff  had  neglected  to 
sue  for  three  months  after  notice.    Ibid, 

8.  The  declaration  in  this  case  set  out  the  making  of  the  note,  the  in- 
dorsement by  defendants,  demand  and  notice,  and  alleged  that  the 
defendants  became  liable  to  pay,  &c  Held  sufficient  in  reference 
to  the  law  of  Georgia,  which  dispenses  with  demand  and  notice,  and 
makes  the  liability  of  the  indorser  an  absolute  and  not  a  conditional 
one.  The  allegation  of  demand  and  notice,  though  mmecessaiy, 
does  not  vitiate  the  declaration,  and  may  be  rejected  as  surplnasage. 
Ibid. 

4  Colin  M'Rae  (the  defendant)  and  one  Greorge  C.  Brown,  were  mer- 
chants trading  under  the  name  of  Colin  M'Rae  &  Co.  Brown  ad- 
vanced money  to  the  firm  and  took  their  note  payable  to  himself  or 
order.  Brown  being  indebted  to  the  plaintiff  (Marvin,)  was  arrested 
on  a  bail  writ  at  his  suit,  and  delivered  the  note  to  Cohen,  the  attor- 
ney of  Marvin,  and  was  thereupon  discharged  from  the  arrest  The 
note  was  not  indorsed.  Shortly  afterwards  and  before  the  note  was 
due,  Cohen  gave  notice  to  M*Rae  of  the  transfer  of  the  note  and  of 
the  circumstances  under  which  he  had  received  it  M*Rae  replied, 
^  that  in  the  settlement  of  the  concern  of  M'Rae  &  Co.,  he  would  re- 
tain money  enough  to  pay  the  note."  Cohen  saw  M'Rae  frequently 
afterwards,  and  he  repeatedly  made  the  same  promise.  On  the  17th 
of  March,  1835,  after  the  death  of  Brown,  Cohen  again  applied  to 
M'Rae  for  the  money,  and  was  informed  by  M'Rae  that  he  had  set- 
tled with  Brown ;  that  he  told  Brown,  he  (M'Rae)  must  retain  mo- 
ney to  pay  this  note ;  that  Brown  replied,  never  mind,  allow  me  to 
take  the  money  and  I  will  pay  the  note,"  and  that  he  permitted 
Brown  to  do  bo.  Held,  that  Marvin  was  entitied  in  an  action  for 
money  had  and  received^  against  M'Rae  as  survivor,  to  recover  the 
amount  of  the  note.  The  nonsuit  ordered  by  the  court  below  set 
aside.    Marvin  v.  M^Rae^  (survivor).    171. 

5.  Though  a  verbeU  tranfer  of  a  note,  payable  to  order,  or  its  delivery  to 

another  by  the  payee  without  indorsement,  conveys  no  right  of  action 
upon  the  note,  against  the  maker,  yet  in  all  other  re^cta  the  holder 
is  as  much  the  owner  of  the  note,  as  if  it  had  been  indorsed,  and  he 
may  sustain  an  action  in  the  name  of  the  payee  and  recover  the  mo- 
ney for  his  own  use.    Ibid. 

6.  The  cases  on  this  subject  go  upon  this  principle,  that  by  the  transfer, 

the  holder  is  the  agent  of  the  payee  to  receive  the  money,  and  that 
this  agency  is  ooq^led  with  a  trust  whiah  is  irrevocable.    Ibid. 
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7.  Action  on  a  note  against  the  indorser — question  of  di]igence.    The 

note  was  payable  at  sixty  days,  and  fell  due  on  the  2drd  and  payable 
on  the  25th  of  liay,  1837.  On  the  22d  or  2dd  of  May,  the  maker  and 
his  whole  £ynily  were  drowned  near  Sullivan's  Island,  and  were  bu- 
ried on  the  24th.  The  indorser  had  been  on  terms  of  intimacy  with 
the  maker  and  attended  his  funeral.  On  the  25th,  notice  of  non- 
payment was  given  to  the  indorser.  The  maker,  as  fair  as  it  ap- 
peared on  the  trial,  left  no  will ;  and  up  to  the  time  of  notice,  no  ad- 
ministration had  been,  or  indeed  could  have  been  taken  out  on  his 
estate.  Held,  that  all  due  diligence  had  been  used  under  the  cir- 
cumstances, and  that  a  formal  demand  kt  the  late  dwelling  of  the  de- 
ceased and  family,  (then  unoccupied  and  deserted,)  would  have  been 
worse  than  useless,  and  any  other,  impracticable  or  unnecessary.^— 
(Rtchardsow,  J.,  dissenting.)    Hasleit  v.  KunhardU    189. 

8.  Action  against  an  indorser— question  of  diligence.    The  note  was 

drawn  by  one  Pohl  and  wife,  dated  12th  February,  1838,  payable  at 
three  months  after  date,  to  the  defendant  or  order,  and  by  him  in- 
dorsed. It  fell  due  on  the  12th  and  payable  on  the  15th  of  May. — 
The  testimony  was  that  the  plaintiflj  the  holder  of  the  note,  resided 
at  MorUgomeryf  Alabama,  both  at  the  date  of  the  note  and  up  to  the 
time  it  was  payable.  That  one  George  Timmons  acted  as  her  agent 
in  the  city  of  Charleston,  where  the  note  was  given,  and  where  the 
drawers  and  indorser  also  resided.  The  note  was  taken  by  Timmons, 
for  the  rent  of  a  house  in  Charleston,  belonging  to  the  estate  of  Dug' 
gmu  Timmons  was  taken  sick  a  little  more  than  a  month  before 
the  note  became  due,  and  died  on  the  11th  of  May.  The  papers  of 
the  estate  of  Duggan  were  kept  by  Timmons^  in  his  desk  at  the 
Union  Bank,  in  which  he  was  collection  derk  and  notary,  and  were 
dehvered  to  one  O.  L.  Dobsouj  (who  was  acting  for  Mrs.  Timmons, 
executrix  of  Timmons,)  by  the  officers  of  the  bank,  on  the  8th  of 
June.  There  was  no  knowledge  that  the  note  was  there  until  the 
8th  of  June,  either  by  Mrs.  Timmons  or  Dobson.  Dobson  was  a 
notary  public :  he  immediately  made  a  demand  on  the  drawers,  and 
the  note  not  being  paid,  protested  it,  and  gave  notice  of  non-payment 
to  the  defendant  as  indorser.  Hbld,  under  the  circumstances,  that 
due  diligence  had  been  used,  and  that  the  defendant  was  liable.  Dug' 
gan  V.  King.    239. 

9.  Quere. — Whether  the  question  of  reasonable  diligence,  in  making 
demsnd  and  giving  notice,  in  the  case  of  bills  and  notes,  be  one  df 
law  for  the  court,  arisiifg  upon  the  facts  ascertained,  or  a  mixed 
question  of  law  and  fskct,  to  be  left  under  the  instruction  of  the  cout 
as  to  the  law,  exclusively  to  the  jury  ?    Ibid, 

10.  On  a  note  payable  on  demand,  the  maker  is  bound  to  pay  immediately, 
and  is  not  entitled  to  days  of  grace.  The  holder  may  sue  on  the 
same  day  the  note  is  made.  Any  other  demand  than  by  «uit  is  an- 
necessary.    Smiik  v.  Bythetoood,    245. 
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11.  Whenever  the  plaintiff  may  sue  the  defendant,  a  cange  of  action  may 
he  said  to  have  accrued  to  him,  and  from  that  time  the  statute  of  lim- 
itations begins  to  run ;  consequently,  upon  a  note  payable  on  demand, 
the  statute  commences  from  the  date,  if  it  have  one,  and  if  without 
date,  from  its  delivery.    Ibid. 

12.  John  Howard,  the  defendant's  intestate,  shortly  before  his  death,  with 
a  view  to  a  partial  disposition  of  his  effects  and  making  some  provi- 
sion for  the  plaintiff  who  had  married  his  natural  daughter,  executed 
and  deUvered  to  the  plaintiff  the  following  note :  "At  my  death,  I 
promise  to  pay,  or  cause  my  administrators  or  executors  to  pay*  to 
William  Hsdl,  or  to  his  heirs,  the  sum  of  five  hundred  dollars,  for 
value  received ;  witness  my  hand  and  seal,  this  12th  January,  1887." 
The  note  was  signed  in  the  presence  of  two  witnesses,  who  sub- 
scribed their  names  as  witnesses  to  the  note.  Held,  that  as  a  pro- 
missory note  it  was  without  consideration,  a  mere  naked  revocable 
promise,  and  void.    HaU  v.  Adm*rs.  of  Howard.,    310. 

13.  Where  a  bill  drawn  by  the  defendant  on  the  plaintiff's  intestate,  pay- 
able to  a  third  person  or  order,  and  indorsed  by  the  payee  with  a 
receipt  of  payment  on  the  back  of  the  bill  by  another  person,  was  in 
the  possession  of  the  drawee,  Held  that  the  presumption  of  payment 
arising  from  the  possession  of  the  bill  was  insufficient,  without  proof 
that  the  receipt  was  in  the  hand  writing  of  a  person  entitled  to  de- 
mand payment,  or  other  sufficient  evidence  of  payment  aliunde^ — 
Spann  v.  Ballard.    440. 

See  CoNDiTion,  1.    Evidence,  11.    Gift,  1,  2,  3. 

BOND.    See  Bail  Bohd. 

CERTIORARL    See  Insolvent  Debtors  and  Prison  Bothids  Acts,  8. 

COMMISSIONER  OF  SPECIAL  BAIL.    See  Insolvent  Debtors  and 
Prison  Bounds  Acts^ 

COMMON  CARRIERS. 

1.  These  were  several  actions  of  assumpsit  against  the  defendants,  own- 
ers of  the  "  Steamer  Atalanta,"  for  the  value  of  certain  goods  shipped 
by  the  respective  plaintifi^,  and  alleged  to  have  been  Tost,  on  baud 
the  said  steamer,  plying  on  the  Pedee  River,  between  Geoigetown 
and  Cheraw.  The  defence  set  up  was,  that  the  '^Atalanta*'  sunk  by 
running  on  a  concealed  and  unknown  snag,  in  the  ordinary  boat 
channel,  when  the  river  was  fairly  navigable  for  steamboats ;  and 
that  the  loss  which  followed  was  not  in  consequence  of  any  want  of 
prudence  and  diligence  on  the  part  of  the  master  and  owners.  There 
was  a  great  deal  of  testimony  ofiered  on  both  sides ;  by  the  defen- 
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dants  to  sastain,  and  by  the  plaiiiti£&  to  repel,  the  groundg  of  excuse 
set  np :  and  in  some  respects,  the  evidence  was  conflicting  and  con- 
tradictory. The  plaintifis  insisted  especially  that  the  defendants  had 
'  been  guilty  of  negligence  after  the^  steamer  struck  and  went  down, 
in  not  rescuing  the  goods  and  forwarding  them  to  their  destination. 
Upon  this  part  of  the  case,  his  honor,  the  presiding  judge,  charged 
the  jury — **tha|  the  duties  of  the  master  and  owners  did  not  cease 
with  the  catast4phe  which  arrested  aad  detained  the  boat,  whereby 
the  cargo  hecame  damaged ;  but  that  they  might  be  held  liable  for 
damages,  arising  fhun  want  of  diligence  and  proper  exertions  to- 
wards saving  and  delivering  the  goods  on  board ;  and  that  the  jury 
might  regard  as  a  proper  standard  of  such  diligence,  such  a  line  of 
conduct  as  a  prudent  man  of  intelligence  would  have  observed  in 
taking  care  of  his  own  property,  similarly  situated."  The  jury  found 
for  the  defendants,  and  a  motion  for  new  trial  was  refused.  [Rich- 
ABDSON,  J.,  dissenting.]  Faulkner  4*  Cams  v.  Wrightt  Coker  if 
TtUUe ;  Williamson  if  DurUap  v.  the  same ;  A,  4*  ^*  Duniap  v.  the 
same ;  J,  A.  if  W*  Cams  v.  the  same,    107. 

2.  The  general  principle  is,  that  the  master  and  owners  of  boats,  on  in- 

land navigable  rivers,  like  those  of  vessels  at  sea,  are  common  car^ 
Tiers ;  that  they  are  bailees  for  hire,  and  bound  by  the  obligations  of 
the  law,  to  deliver  goods  placed  on  board  their  vessel  at  the  place  of 
their  destination ;  unless  they  are  prevented  from  so  doing  by  the  act 
of-Oodj  orjmblic  enemies.    Ibid, 

3.  The  bill  of  lading  is  the  usual  evidence  of  the  contract  between  the 

owners  of  the  vessel  and  the  freighters.  It  is  a  contract,  signed  by 
the  master  for  the  owners,  and  subjects  them  to  all  the  liabilities  in- 
cident to  it.  As  soon  as  the  goods  are  taken  on  board,  the  owners  he- 
come  insurers  to  a  certain  extent ;  and  the  only  causes  which  will 
excuse  them  for  the  non-deUvery  of  the  goods  must  be  events  falling 
within  the  meaning  of  one  of  the  expressions,  '*the  act  of  God,"  and 
public  enemies,"  unless  the  contract  be  specifically  qualified  and  lim- 
ited. The  perils  usually  excepted,  and  for  losses  arising  from  which 
they  are  not  liable,  are  those  which  do  not  happen  by  the  interven- 
tion of  man,  nor  are  to  be  prevented  by  human  prudence ;  and  losses 
arising  firom  them  are  such  as  happen  in  spite  of  human  exertion.^ 
Ibid. 

m 

4.  It  has  been  decided  in- this  state,  that  a  boat  running  on  an  unknoum 

and  concealed  snag,  in  the  regular  boat  channel  of  a  navigable  ^ver, 
may  fall  within  the  excepted  perils. — [Smyrl  v.  Niolon,  2  Bail.  Rep. 
421.]     Ibid. 

5.  The  most  usual  contest  in  cases  of  wreck  is,  whether  the  losses  from  i^ 

are  to  be  attributable  to  the'  negligence  of  the  master,  or  are  to  be 
regarded  as  resulting  from  inevitable  accident  When  the  wreck  is 
inevitable,  and  a  total  loss  is  the  immediate  consequence,  there  is 

Vol.  I.— 61 
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little  difficulty  in  applying  the  general  principle  of  law.  In  each  a 
case,  the  maater  would  be  absolved  from  all  responsibility.  When, 
however,  the  injury,  in  the  first  instance,  happens  from  the  act  of 
God,  as  by  the  stranding  of  a  vessel,  and  after  some  interval  of  time, 
a  loss  either  partial  or  total,  is  the  ultimate  consequence,  there  is 
much  greater  difficulty  in  deciding  on  the  rights  and  liabilities  of  the 
parties  concerned.  The  conduct  of  the  master  or  owner  then  he- 
corned  a  subject  of  important  consideration.  If  they  be  guilty  of  neg- 
ligencei  they  will  be  held  answerable  for  all  the  damages  which  pro- 
ceed from  it  Their  duty  is^  to  use  all  the  means  within  their  power 
and  control  to  arrest  and  obviate  the  consequences  of  the  disaster ; 
and  there  ia  perhaps  no  better  nde  than  that  they  should  be  bound 
to  use  such  care  and  attention  as  a  prudent  man  would  have  done  in 
a  similar  situation,  with  regard  to  his  own  property.    Ibid, 

6.  Their  duty  is  to  deliver  the  goods  as  they  were  left  by  the  wreck ;  if 

not  in  a  sound,  in  their  damaged  state.  What  will  excuse  them  must 
necessarily  depend  upon  the  circumstances  peculiar  to  each  case ; 
and  in  a  great  measure  must  be  a  matter  of  fsict  to  be  subnutted  to 
the  jury.  When  all  reasonable  effi>rts  fail  to  save  the  cargo,  the  ul- 
timate loss  may  be  fairly  regarded  as  resulting  bom  the  first  cause, 
as  the  vis  major ;  upon  the  ground  that  when  human  exertions  have 
failed  to  obviate  its  consequences,  the  **  act  of  God"  may  still  be  re- 
garded as  continuing  its  operation.     Ibid, 

7.  In  an  action  of  assumpsit^  the  declaration  counted  upon  a  joint  contract 

by  the  defendants,  to  carry  14  bales  of  cotton  for  freight  from  Ham- 
burg to  Charleston,  in  the  steamboat  Augusta,  of  which  the  defendant 
Magrath  was  owner,  and  the  other  defendant  Brooks,  master ;  and 
alleged  a  loss  of  the  cotton  by  negligence.  The  evidence  of  the 
contract  was  a  bill  of  lading  for  the  cotton  shipped  on  board  the  Au- 
gusta, signed  by  the  defendant  Brooks,  the  master  only.  Hslo,  that 
the  contract  was  several  and  not  joint,  and,  that  the  defendants  were 
improperly  joined.  New  trial  ordered,  and  that  at  the  hearing  of  the 
case  below,  the  plaintifis  would  be  obliged  to  be  nonsuited.  PattorCi 
Adm*x,  arid  AdmW.  v.  Magrath  ^  Brocks,    162. 

8.  The  master  of  a  vessel,  as  well  as  the  ot^ner,  is  liable  to  the  merchant 

or  shipper  of  goods,  for  damages,  in  case  of  injury  to  the  goods  or 
their  loss.  But  their  liability  is  several  and  distinct.  The  master  is 
liable  precisely  to  the  same  extent,  and  in  the  same  form  of  action,  as 
the  owner ;  but  he  is  liable  in  a  different  character  and  on  a  difi^rent 
ground.  Where  he  has  no  property  in  the  vessel,  and  has  only  the 
conduct  and  management,  he  is  the  confidential  servant  or  agent  of 
the  owners.  They  are  bound  by  his  contracts,  {|y  reason  of  their  em- 
ployment of  the  ship  and  of  the  profit  which  ^hey  derive  firom  it,  by 
the  receipt  of  the  freight  money.  The  master  is  also  liable  on  his 
own  contract  for  the  transportation  of  the  goods,  and  by  virtue  of  his 
taking  charge  of  them  for  that  purpose.    The  liability  of  the  owners 


INDEX.  483 

COMMON  CARRIERa 

is  implied  by  ]aw»  from  the  nature  ef  the  employment,  on  the  ground 
of  public  policy.  The  liability  of  the  master  seems  rather  to  be  by 
express  undertaking,  and  although  he  is  not  owner  and  receives  no 
part  of  the  freight,  yet,  on  the  same  ground  of  public  policy  and  in 
fa.yoT  of  commerce,  he  is  made  personally  responsible  on  his  underta- 
king, even  where  the  owners  are  known,  which  is  thus  far  a  depar- 
ture from  the  general  law  of  principal  and  agent    Ibid 

9.  In  an  action  on  the  case  against  several  joint  defendants,  the  plaintiff 

may,  it  seems,  recover  on  proof  of  a  sufficient  cause  of  action  againsi 
one,  and  the  joinder  of  too  many  defendants  furnishes  no  objection  to 
such  action,  or  a  recovery.  But  the  rule  is  otherwise  in  assumpsit, 
and  is  perhaps  questionable  when  applied  to  an  action  on  the  case  ex 
quasi  contractu.  The  case  of  Qovett  v.  Radnidge  et  aU  3  East  63, 
and  the  subsequent  cases  on  this  subject  commented  on  by  the  court 
The  result  of  the  later  authorities  would  seem  to  show,  that  in  actions 
on  the  case  ex  quasi  contractu^  as  well  as  of  assumpsit,  against  several 
defendants,  the  plaintiff  must  show  a  joint  liability  of  all,  or  he  will 
faiL    IHd. 

10.  In  this  action,  whether  the  declaration  be  considered  as  strictly  a  de- 
claration in  assumpsit,  or  as  a  declaration  in  case  ex  quasi  ctmtractu^ 
the  general  and  well  settled  rules  of  pleading  and  evidence  will  apply. 
The  plaintiff  must  sue  all  the  joint  contracting  parties,  or  the  defen- 
dants may  plead  in  abatement.  He  must  sue  in  the  same  action 
only  the  joint  contracting  parties,  or  he  will  fail  at  the  trial.    Ibid. 

11.  Although  the  master  and  owner  of  a  vessel  are  both  liable  to  the 

merchant,  as  carriers,  for  the  loss  of  goods,  yet  they  are  liable  sever- 
ally,  and  ^  Joint  action  cannot  be  maintained  against  them.    Ibid, 

12.  The  plaintifis  delivered  two  hundred  and  fifty  bales  of  cotton  to  one 
Hawkins,  as  a  common  carrier,  to  be  delivered  by  him  to  Boyce  &, 
Co.,  (the  consignees).  The  defendant,  as  agent  of  Hawkins,  deliv- 
ered two  hundred  and  forty-three  bales,  but  detained  the  remaining 
aeven  for  freight,  and  refused  to  deliver  them.  Plaintiffs  brought  an 
action  of  trover  against  the  defendant  for  the  seven  bales,  and  on  the 
trial  offered  to  prove  that  the  cotton  shipped  was  damaged,  by  the 
default  of  the  carrier,  to  an  amount  exceeding  the  value  of  the  freight 
The  judge  below  overruled  the  evidence  and  nonsuited  the  plaintifiSs. 
Nonsuit  set  aside  and  new  trial  awarded.  (Eabls  and  Richasdson, 
Justices,  dissenting.)    D,  ^  J,  Eunirt  v.  Kerr.    208. 

13.  Under  the  English  law  of  set-off,  in  an  action  by  the  carrier  for  freight, 

where  goods  have  been  delivered  (though  in  a  damaged  condition,) 
and  accepted,  the  defendant  cannot  set  up  a  defence  by  way  of  dis- 
count or  sot-off,  that  the  goods  were  damaged ;  for  their  statutes  of 
set-off  only  apply  to  liquidated  demands,  and  not  to  uncertain  or  un- 
ascertained damages.  The  freighter  in  such  a  case  is  put  to  his 
cross  action.    Ibid. 
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14  Yet,  under  the  discoant  act  of  this  State,  (P.  L.  246,)  which  Qme  the 
terms,  "any  accompt,  reckoning,  demand,  cause  or  thing  against  the 
plaintiff,"  the  damages  sustained  by  goods  in  their  transportation* 
may,  in  all  cases,  whether  the  freight  be  agreed  upon  by  the  parties 
or  not,  be  set  up  as  a  defence  to  the  action  by  the  carrier  for  his 
freight ;  and  if  such  damages  are  equal  to,  or  exceed  the  freight,  the 
defendant  must  recover :  and  in  this  point  of  view,  the  defence  be- 
comes essentially  across  action.     Ibid, 

15.  Under  the  law  of  this  State,  the  carrier's  right  of  lien  for  freight  is 
only  co-extensive  with  bis  legal  right  of  action ;  if  his  claim  to  re- 
cover in  the  particular  case  could  not  be  gainsayed,  then  it  would 
follow  that  his  lien  could  not  be  disputed.  But  as  the  owner  may 
show  in  avoidance  of  his  claim  to  recover  freight,  that  the  goods  were 
injured  in  the  transportation,  it  follows  that  his  lien  must  be  liable  to 
be  defeated  in  the  same  way.    Ibid. 

16.  **  Where  there  is  no  debt,  there  is  no  lien ;"  and  if  it  can  be  shown 
that  the  carrier  has  injured  the  goods  of  the  shippers  to  a  greater 
amount  than  his  whole  freight,  it  cannot  be  pretended  that  they  owe 
him  any  thing :  and  hence,  the  owner  may  maintain  trover  against 
the  carrier  for  the  goods  which  he  detains,  on  account  of  his  supposed 
claim  to  freight,  and  refuses  to  deliver.     Ibid. 

17.  To  maintain  trover,  it  is  only  necessary  for  the  plaintiff  to  show  a 
right  of  property  and  of  possession  in  himself  and  a  conversion  by  the 
defendant  All  which  being  shown  by  the  plaintiff  in  this  case*  in 
the  opinion  of  a  majority  of  the  court,  it  was  Held,  the  action  was 
well  brought.  Eablb  and  Richardson,  Justices,  (dissenting,)  were 
of  opinion  that  the  carrier's  lien  for  freight)  entitles  him  to  retain  pos- 
session of  the  goods  until  his  freight  be  paid :  that  he  has  a  special 
property  in  the  goods,  which  can  only  be  divested  by  payment  of  the 
freight,  or  tender  of  it,  and  that  being  in  actual  possession,  he  is  not 
lia))le  in  trover,  however  else  he  may  be  liable,  or  to  whatever  extent, 
for  any  damages  which  the  goods  may  have  sustained.  That  ac- 
cording to  all  the  English  cases,  where  the  goods  are  delivered  and 
accepted,  in  whole  or  in  part  (though  damaged,)  the  freighter  can- 
not set  up  the  damages  as  a  defence,  or  by  way  of  discount,  to  an 
action  for  the  freight,  but  is  put  to  his  cross  action.  That  although 
it  might  be  admitted,  that  under  the  terms  of  our  discount  act,  the 
freighter  may  set  up  the  damages  by  way  of  defence  or  discount  to 
an  action  for  the  freight,  yet  that  the  defendant  in  this  case,  by  de- 
livering the  principal  part  of  the  goods  to  the  consignees,  which  they 
had  accepted,  was  entitled  to  his  freight,  and  had  a  right  to  retain  the 
balance  until  the  freight  was  paid  or  tendered;  and  that  trover 
would  not  lie  against  him.    Ibid. 

18.  Defendant  was  the  owner  of  a  boat,  in  which  he  was  accustomed  to 
carry  his  oion  cotton  to  Charleston ;  and  occasionally,  when  he  had 
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not  8  load  of  his  own,  to  take  for  his  neighbors,  they  pajring  freight  for 
the  same.    One  Howzer  was  the  master  or  pairoan  of  the  boat,  and 
the  general  habit  was  for  those  who  wished  to  send  their  cotton  by 
the  defendant's  boat,  to  apply  to  the  defendant  himself.    On  this  oc- 
casion, the  patroon  had  been  told  to  take  Col,  Goodwin's  and  Mr. 
Dallas'  cotton,  which  he  had  done,  when  the  plaintiff  applied  to  How- 
zer, in  the  absence  of  the  defendant,  to  take  on  board  ten  bales  of  his 
cotton,  asking  him  if  it  was  necessary  to  apply  to  the  defendant  him- 
self to  which  Howzer  replied  he  thought  not,  and  received  the  cot- 
ton :    Held,  that  under  the  circumstances,  the  defendant  was  bound 
by  the  act  of  Howzer,  as  being  within  the  general  scope  of  the  au- 
thority conferred  upon  him  by  placing  him  in  the  situation  of  master 
of  the  boat,  and  that  the  defendant  was  consequently  chargeable  as  a 
common  carrier,  for  any  loss  of,  or  damage  to  plaintiff's  cotton. — 
M*Clure  v.  Richirdson,    215. 

CONDITION. 

Jones,  the  defendant,  purchased  a  tract  of  land  of  Guthrie,  the  plainti^  for 
which  he  gave  two  sealed  notes  for  9^0  each,  one  payable  on  the 
25th  of  December,  1836,  the  other  on  the  25th  of  December,  1837. 
The  plaintiff  by  a  separate  instrument  in  the  form  of  a  bond,  cove- 
nanted and  agreed  with  the  defendant  '*  to  make  him  a  good  and  law- 
ful title  to  the  land  if  the  notes  were  paid,**  Held,  that  until  the  actu- 
al payment  of  the  notes,  the  plaintiff  was  not  bound  to  make  titles  to 
the  land,  and  that  his  failure  to  do  so  in  the  meantime,  furnished  no 
ground  of  defence  to  an  action  on  either  note.    Outhrie  v.  Jones,-^ 

AMMJt 

See  **  Sale  of  Lands  and  Chattels,"  6,  7. 

CONSTITUTION  OP  THE  STATE  AND  OP  THE  U.  STATES. 

1.  The  35  }  of  the  act  of  1835,  (acts  of  1835,  p.  54,)  incorporating  the 

Louisville,  Cincinnati  and  Charleston  Rail  Road  Company,  provides, 
**  that  where  any  lands  or  right  of  way  may  be  required  by  the  said 
company,  for  the  purpose  of  constructing  their  road,  and  for  want  of 
agreement  as  to  the  value  thereof,  or  from  any  other  cause,  the  same 
cannot  be  purchased  from  the  owner  or  owners,  the  same  may  le 
taken  at  a  valuation  to  be  made  by  commissioners,"  &c.  Held,  to  be 
constitutionaL  The  Louisville,  Cincinnati  «f  Charleston  Rail  Road 
Company  v.  Chappelh     Same  v.  Reese,    383. 

2.  All  the  writers  upon  the  fundamental  principles  of  national  societies 

agree,  and  it  has  now  become  a  principle  of  universal  law,  that  pri- 
vate property,  whether  real  or  personal,  may  be  taken  for  public  use, 
upon  just  compensation  to  the  owner.  This  doctrine  has  been  uni- 
formly recognised  in  this  State.  See  the  cases  of  Lindsay  v.  Com'rs, 
2  Bay,  38 ;  Ford  v.  Whitaker,  1  N.  &  M'Cord,  5 ;  M'Gowen  v. 
Starke,  1  N.  &  M'Cord,  387 ;  Com'rs  v.  Singleton,  2  N.  &  M'Cord, 
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528 ;  EaveB  v.  Terry,  4  M'Cord,  125 ;  and  State  v.  Dawmn,  Riky*! 
ColL,103.    Ibid. 

3.  The  ezercifie  of  such  a  power  belongs  to  the  eminent  domain  of  the 

State,  and  it  devolves  upon  the  legislature  to  decide  in  regard  to 
great  works  of  improvement,  whether  the  public  benefit  is  of  siiiE- 
cient  importance  to  justify  the  exercise  of  the  eminent  domain  in 
such  cases.    Ibid, 

4.  And  the  only  restriction  is,  that  private  property  cannot  be  taken  with- 

out just  compensation  to  the  owner.    Ibid, 

5.  The  exercise  of  this  power  in  relation  to  the  Louisville,  Cincinnati  and 

Charleston  Rail  Road,  is  to  be  found  in  the  authority  conferred  m  the 
charter  upon  the  company  to  lay  out  and  construct  a  road  between 
the  given  termini :  and  in  the  actual  construction  of  the  road  the 
company  are  to  be  considered  so  far  the  mere  authorised  agents  of 
the  State,  to  execute  the  power  conferred.    Ibid* 

6.  The  Louisville,  Cincinnati  and  Charleston  Rail  Road  is  to  be  consid- 

ered as  a  great  public  improvement,  and  when  made,  a  public  high^ 
way,  and  the  legislature  may  appropriate  private  property  for  such 
improvement,  or  authorise  a  corporation  thus  to  appropriate  it,  upon 
lull  compensation  to  the  owner.    Ibid, 

7.  The  97th  clause  of  the  act  of  incorporation,  provides  a  full  and  ample 

mode  of  compensation  to  the  land  owner,  for  any  loss  or  damage  he 
may  sustain  by  the  company,  in  taking  his  property,  in  which  the 
trial  by  jury  is  preserved,  and  which  constitutes  the  proper  tribunal 
for  the  decision  of  such  questions.    Ibid,  , 

8.  A  State  court  has  no  jurisdiction  over  the  ofience  of  stealing  a  letter 

from  the  mail  in  violation  of  the  act  of  Congress  of  1825,  regulating 
the  post  office  department  (The  case  of  The  State  v.  Wells,  3  Hill, 
687  contra  overruled.)  The  State  v.  M' Bride.  400- 
9  By  the  constitution  of  the  United  States  as  well  as  upon  general  prin- 
ciples of  law,  a  criminal  offence  arising  under  and  created  by  an  act 
of  Congress  is  punishable  only  in  the  courts  of  the  U.  States.    Ibid. 

10.  An  act  of  Congress  conferring  jurisdiction  in  such  a  case  upon  the 
State  courts,  is  unconstitutional  and  void.    Ibid. 

CONTINGENT  REMAINDER.    See  Rehaikdeb. 

CORPORATION.    See  Aitoerson.  Moultrieville.   Louisville,  Cm- 
ciNHATi  &  Charleston  Rail  Road  Comfant. 

COSTS.    See  Sheriff,  1,  2,  3. 

COURTS,  (STATE.)    See  Jurisdiction,  10, 11, 12. 

COURTS  OF  THE  UNITED  STATES.    See  Jurisdiction,  10, 11, 12. 
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!•  Action  of  covenant.  The  defendants  were  contracton  to  embank  a 
part  of  the  railroad  near  Black  ville  ;  they  hired  from  the  plaintiff  ten 
slaves  to  work  thereon,  and  by  their  covenant  agreed  "  not  to  expose 
the  slaves  to  rain  or  other  bad  weather,  or  dangers  of  any  kind*" 
The  defendants  also  stipulated  by  their  covenant  that  they  would  not 
require  the  slaves  to  labor  before  daylight  or  after  dark.  The  slaves 
worked  one  month,  and  in  February,  a  day  or  two  before  the  expira- 
tion of  the  month,  the  slaves  of  the  plaintiff  were  discharged  from  work 
between  sundown  and  dark.  To  reach  their  encampment  they  had 
to  go  around  a  pond  through  which  the  rail  road  ran  at  an  elevation 
of  about  fourteen  feet.  The  defendants'  overseer  sBxd  that  the  defen- 
dants had  directed  him  to  send  the  negroes  always  around  the  pond 
and  not  to  suffer  them  to  go  through  on  the  rail  road.  At  different 
times,  however,  (this  witness  said,)  when  they  were  discharged  be* 
fore  night,  they  had  gone  through  the  pond  on  the  rail  road.  On 
the  evening  when  the  accident  occurred,  the  witness  (defendants' 
overseer)  said  he  ordered  the  negroes  of  the  plaintiff  to  go  around 
the  pond.  Just  after  they  were  discharged,  a  hand-car  belonging  to 
the  rail  road  nnder  the  charge  of  one  Costello  came  np  ;  the  over- 
seer of  the  defendants'  asked  leave  to  go  in  it,  which  was  granted,  and 
he  got  into  it ;  he  said  he  did  not  know  that  any  of  the  plaintiff's 
negroes  were  aboard  until  about  the  time  the  accident  occurred ;  but 
Costello  testified  that  the  defendants'  overseer  and  the  negroes  appli- 
ed together  for  leave  to  ride  through  on  the  hand-car.  In  the  midst 
of  the  poijid,  about  half  an  hour  in  the  night,  the  party  with  and  on 
board  the  hand-car,  found  that  a  locomotive  was  approaching ;  to 
avoid  which  they  jumped  out  of  the  hand-car,  and  some  descended 
by  tbe  posts  of  the  road  safely  to  the  face  of  the  pond,  which  was 
covered  with  strong  ice.  The  slave,  George,  one  of  the  negroes 
hired  by  the  plaintiff  to  the  defendant!,  in  attempting  to  descend  fell, 
and  was  so  much  injured  that  he  died  in  a  few  days.  Upon  this  evi- 
dence the  judge  below  instructed  the  jury  that  the  covenant  of  the 
defendants  *'not  to  expose  the  plaintiff's  slaves  to  dangers  of  any 
kind,"  included  their  omission,  (when  their  overseer  was  present,) 
to  prevent  the  slaves  from  being  in  danger,  as  well  as  placing  them 
by  their  command  in  danger ;  and  that  dangers  of  any  kind,  meant 
dangers  incident  to  the  rail  road,  as  well  as  others.  That  passing  upon 
the  rail  road  after  night  in  a  hand-car  was  dangerous,  inasmuch  as  it 
was  liable  to  be  run  down  and  crushed  by  a  locomotive/'  The  jury 
found  a  verdict  for  the  plaintifiv  giving  him  about  one-half  of  the  value 
of  the  slave ;  and  a  motion  for  a  new  trial  on  the  part  of  the  defen- 
dants  was  refused.     BtUler  v.  Walker,    182. 

2.  A  bill  of  sale  of  a  negro  in  the  usual  form,  contained  a  warranty  in 
these  words,  "  to  have  and  to  hold  all  and  singular  the  said  negro  man 
George,  and  I  do  hereby  bind  myself,  my  heirs,  executors,  adminis- 
trators and  assigns  to  forever  warrant  and  defend  the  said  negro,  unto 
tbe  said  T;  R."  &c.    Held  to  be  a  warranty  of  title  merely,  and 
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not  of  soundness.    (O'Neall,  J.,  dissenting.)     Roseman  v.  Hughef. 
487. 

DAMAGES.    See  Discount,  1,  2,  4,  5,  6,  7. 

DEBT.    See  Agreement,  1 ;   Foreign  laws,  judgments  and  judicial 

PROCEEDINGS. 

DEBTOR  AND  CREDITOR.    See  Assioiimbnt«  1 ;  Insolvent  dbstqu 
and  Prison  bounds  acts. 

DECEIT.    See  Discount,  5,  6,  7. 

DEED.    See  Evidence,  6. 

DESCENT  AND  DISTRIBUTIONS.    See  Devise. 

DEVISE. 

1.  The  plaintiff's  testator  devised  among  other  things,  as  follows :  "  It 

is  my  will  and  desire  that  all  the  rest  and  residue  of  landed  and  real 
estate,  and  of  such  real  estate  as  may  hereafter  come  to  the  posses- 
sion of  my  executors,  now  in  dispute,  and  to  which  I  have  a  chum,  be 
sold  by  my  executors,"  &c.  By  another  clause,  he  directs  the  pro- 
ceeds of  the  sales,  with  other  funds,  to  be  applied  to  the  payment  of 
his  debts.  Held,  that  by  the  will,  the  executors  had  a  mere  power  to 
sell  the  lands,  and  could  not  maintain  an  action  of  trespass  to  try  title, 
the  fee  itself  being  in  the  heir.    Ex'ors  of  Ware  v.  Murph*    54. 

2.  The  distinction  is  between  a  devise  to  executors  to  sell,"  as  if  the  tes- 

tator say,  ^  I  devise  my  land  to  my  executors  to  be  sold,"  and  a  de- 
vise that  the  executors  shall  sell,  as  where  the  testator  says,  **  I 
devise  or  direct  that  my  lands  be  sold  by  my  executors."  In  the  Jtrst 
case,  the  fee  passes  to  the  executors ;  in  the  last,  the  fee  passes  to 
the  heir,  to  be  divested  whenever  the  power  is  executed  by  the  exe- 
cutors.   Ibid, 

3.  A  direction  to  the  executors  to  pay  the  debts  from  the  psoceeds  of  the 

sales  will  not  vary  the  rule.     Ibid, 

DISCOUNT. 

1.  In  an  action  on  a  note  for  the  purchase  money  of  a  negro  slave,  the 
vendor's  title  to  which  was  warranted  on  the  sale,  the  defendants  set 
up,  by  way  of  discount^  certain  defects  in  the  title,  and  claimed  an 
abatement  of  the  price.  The  supposed  defects  depended  upon  many 
contingencies ;  no  loss  to  the  defendants  had  occurred,  and  it  was  un- 
certain whether  any  injury  to  them  on  that  account,  ufould  ever 
result.  The  defendants,  with  a  full  knowledge  of  the  defects  in  the 
title,  after  the  first  note  given  for  the  purchase  money  fell  due,  made 
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an  amogement  with  the  plaintifl^  giving  him  a  new  note  by  way  of 
renewal,  payable  in  a  year  after  with  interest,  (which  was  the  note 
now  sued  on,)  during  all  which  negotiation  no  objection  was  made  on 
the  score  of  deficiency  in  the' title.  The  jury  found  a  verdict  for 
the  plaintifl^  without  allowing  any  abatement,  and  a  motion  for  a  new 
trial  was  dismissed.     Madison  ^  Latimer  ads,  M'CulUmgh.    38. 

2.  In  the  sale  of  personal  property,  (e.  g.  a  negro  slave,)  where  there  is  a 

warranty  of  title,  the  warranty  stands  as  an  indemnity  against  loss 
from  any  defect  in  the  title  of  the  vendor ;  and  without  loss,  there 
can  be  no  claim  fer  abatement  in  the  price  of  the  thing  sold  by  way 
of  discount^  in  an  action  for  the  purchase  money.    Ihid* 

3.  A  discount  must  be  something  capable  of  valuation ;  something  which 

can  be  estimated  in  money.    Ibid. 

4  Under  the  discount  act  of  this  State,  (P.  L.  246,)  the  damages  sustain- 
ed by  goods  in  their  transportation,  through  the  fault  of  the  carrier^ 
may  in  all  cases,  whether  the  freight  be  agreed  upon  by  the  parties 
or  not,  be  set  up  as  a  defence  by  way  of  discount  to  the  action  by  the 
carrier  for  his  freight,  and  if  such  damages  are  equal  to  or  exceed 
the  freight,  the  defendant  will  recover.    Ewarfs  v.  Kerr.    203. 

5.  Deceit  committed  by  the  vendor  in  the  sale  of  property,  like  any  other 

fraud,  may  have  the  effect  to  discharge  the  vendee  entirely  or  par- 
tially, from  the  payment  of  the  consideration  money.  (S.  P.  Adams 
V.  Wylie,  1  N.  &  JJTCord,  7a    Johnson  v.  Wideman.     325. 

6.  But  damages  arising  from  a  deceit  in  the  sale  of  property  (e.  g.  a 

negro,)  cannot  be  set  up  by  way  of  discount^  in  an  action  for  the  pur- 
chase money,  so  as  to  entitle  the  defendant  to  recover  damages 
from  the  plaintiff    Ibid, 

7.  It  has  been  decided  in  this  State,  that  torts  and  trespasses  are  not  the 

subject  matter  of  discount.  Mitchell  v.  Gibbes,  2  Bay  120.  In  that 
case  the  judges  said,  '*  the  discount  law  never  meant  that  torts,  tres- 
passes, or  unascertained  damages  should  be  set  off;  that  it  contem- 
plated debts,  dues  and  demands  of  a  pecuniary  nature,  or  something 
springing  out  of  a  contract,  where  there  were  mutual  covenants 
which  depended  one  upon  the  other."  So  in  Lightner  v.  Martin,  2 
M'Cord,  214,  Judge  Nott  said  '*  a  set  off  means  a  counter  demand 
which  the  defendant  has  against  the  plaintiff  and  although  our  set  off 
law  is  very  comprehensive  in  its  terms  (embracing  any  oause,  matter 
or  thing,)  yet  it  has  always  been  restricted  in  its  construction  to  de- 
mands arising  on  contract  Damages  arising  from  slander,  assault 
and  battery,  deceit,  and  other  cases,  sounding  merely  in  damages 
have  never  been  considered  the  subject  of  set  off."  A  deceit  is  a 
tort  arising,  it  is  true,  out  of  a  contract ;  but  the  damages  are  unas- 
certained, and  are  to  be  measured  entirely  by  the  discretion  of  a  jury, 
and  therefore  cannot  be  set  up  as  a  discount.    Ibid. 

Vol.  L— 62 
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DONATIO  CAUSA  MORTIS.    See  Gipt,  1,  2,  3, 

EMANCIPATION.    See  StAVEs,  1. 

EMINENT  DOMAIN.    See  Constitution  of  the  State  and  U.  S^  1, 
2,  3,  4,  5,  6,  7, 

ERROR.    See  Appeals  and  Couet  of  Appeals  ;  Pkactice,  3. 

EVIDENCE. 

1.  The  declaratiofu  of  a  deceased  party  to  a  note,  who,  if  alive,  could  be 

examined  as  a  witness  in  the  case  to  the.  same  pointy  are  incompetent 
and  inadmissible.    Duncan  v.  Seaborn  ^  Cobb.    27. 

2.  James  Dugan,  by  deed  dated  the  dd  of  April,  1832,  gave  to  Robert 

M'Daniel,  Nathaniel  Gist,  Argulous  Jeter  and  William  Moore,  a 
large  estate,  consisting  of  lands,  negroes,  stock  and  debts,  to  be 
equally  divided  among  them :  "  to  them  and  their  heirs  forever  ;  pro- 
vided, nevertheless,  that  the  above  named  Robert,  Nathaniel,  Argu- 
lous  and  William  pay  all  my  just  debts,  and  furnish  myself  and  my 
beloved  wife,  Frances,'  each*  with  two  hundred  dollars  annually,  to 
commence  from  this  day."  The  property  went  into  the  possession 
of  the  donees,  and  James  Dugan  had  been  dead  some  years.  The 
plaintiffii  in  this  case,  the  donees  under  the  deed  of  James  Dugan, 
found  among  his  papers  an  instrument  of  writing,  in  these  words : 
"  Received  of  James  Dugan  three  negroes,  say  Judy,  Harriet  and 
Mary,  for  the  special  benefit  of  Park  Dugan's  children ;  that  is  to 
say,  Mary  J.  Dugan,  Jane  J.  Dugan  and  Eliza  M.  Dugan,  for  the  aot 
right  to  said  property.  Witness  my  hand  and  seal,  this  9th  Jan'y, 
1630.  (Signed)  James  Rodgers ;  Test,  J.  M.  Smith.  Price,  Judy, 
•450— Harriet,  •300— Mary,  •200=8950."  After  the  death  of 
James  Dugan,  the  plaintifis  required  of  Rodgers  a  note  for  the  price 
of  the  negroes,  which  he  gave.  The  present  action  was  on  the 
note,  which  Rodgers  (who  was  the  step-fiather  of  Park  Dugan's  chil- 
dren, and  their  guardian,)  contended  he  ought  not  to  pay,  because  the 
negroes  were  given  by  James  Dugan  to  Park  Dugan's  children. 
The  main  question  in  the  case  was,  whether  the  negroes  had  been 
so  given  1  To  explain  the  transaction,  and  to  prove  that  there  was 
no  gifU  Mrs.  Dugan,  the  widow  of  James  Dugan,  was  ofllered  as  a 
witness,  by  the  plaintifEb.  She  was  objected  to,  and  the  objection 
sustained  in  the  court  below,  on  the  ground  of  interest  Held,  on  a 
motion  for  new  trial  in  this  court,  that  Mrs.  Dugan  was  a  competent 
witness,  and  that  her  testimony  should  have  been  received,  and  a  new 
trial  granted  on  that  ground.     Gist  et  al.  v.  Rodgers,    79. 

3  Where  the  interest  of  a  witness  is  of  a  doubtful  nature,  it  goes  to  the 
credit,  and  not  to  the  competency.  A  party  has  such  a  direct  and 
immediate  interest  as  will  disqualify  him,  when  the  necessaiy  legal 
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consequeiice  of  the  verdict  will  be  to  better  bis  aitoitioD,  either  by 
securing  an  advantage  or  repelling  ib  loss  :  he  miut  be  a  gainer  or 
loser  by  the  event.    Ibid. 

4.  I  cannot  see  that  Mrs.  Dugan  will  be '%  gainer  or  loser  by  the  event  of 
this  suit  It  is  barely  possible  that  the  loss  of  this  fiind  will  endan- 
ger the  payment  of  her  annuity.    Per  Evans,  J.    Ibid. 

6.  Proceedings  in  the  Court  of  Equity  establishing  the  lunacy  of  the 
plaintiff  are  admissible  as  evidence  of  the  fact  in  an  action  at  law, 
by  him  against  a  third  person  ufii  a  party  to  the  proceedings. 
M'Creight V.Aiken.    56. 

6.  Where  possession  of  lands  has  been  held  under  a  deed  more  than 

thirty  years  old,  the  deed  is  admissible  in  evidence  as  an  ancient 
deed  without  proof  of  its  execution.     Wagner  et  al,  v.  Aiton,    100. 

7.  Where  a  man  is  charged  with  a  crime,  and  does  not  deny  it,  a  jury  is 

well  warranted  (especially  in  connection  with  strong  circumstances) 
in  finding  a  verdict  of  guilty.     StcUe  v.  Stone,    147. 

8.  The  rule  of  evidence  established  by  the  5th  sec.  of  the  act  of  1834, 

p.  14,  in  relation  to  illegal  traffic  with  slaves  applies  only  it  seems  to 
cases  arising  under  the  act  of  1817.    Ibid. 

9.  Though  the  act  of  1834  as  to  vendors  of  liqiLorSf  &c.  may  be  consid- 

ered as  repealing  the  penal  provisions  of  the  act  of  1817,  yet  the 
rule  of  evidence  established  by  the  act  of  1817  (which  requires  the 
defendant  to  produce  and  prove  the  written  permission  of  the  owner 
or  employer  to  deal,  trade  or  traffic,)  remains  in  full  force,  and  applies 
to  indictments  under  the  act  of  1834.     Ibid, 

10.  Where  the  original  proceedings  in  partition  were  proved  to  have 
been  lost  and  on  diligent  search,  could  not  be  found,  secondary  evi- 
dence, consisting  of  entries  in  the  sheriff's  books  and  in  the  minutes 
of  the  court,  were  held  admissible  in  proof  of  the  plaintiff's  title, 
under  the  partition.     Smith  v.  Smith.     232. 

11.  In  an  action  on  a  lost  note,  the  plaintiff  is  incompetent  to  prove  the 
loss  of  the  note  sued  on.  His  declarations  are  equally  incompetent 
to  the  same  purpose.  (S.  P.  Sims  v.  Sims,  2  Con.  Rep.  225 ;  Davis 
&  Tarlton  v.  Benbow,  2  Bail.  Rep.  428 ;  Darby  v.  Rice,  2N.&, 
M'Cord.  Rep.  598.)     Mothershed  v.  Clibum.     293. 

12.  The  admission  of  an  administrator  as  to  a  &ct  within  his  own  jpersonal 
knowledge,  and  which  he  could  be  compelled  to  prove,  if  he  were 
Hot  a  party  to  the  suit,  is  admissible  in  evidence  in  an  action  against 
him  as  administrator,  to  charge  the  estate  of  the  intestate.  Slead  v. 
Brannan,  admW.    S08. 

13.  On  a  sumamry  process  against  an  administrator,  by  the  plaintifi^  to 
recover  the  amount  of  a  note  signed  by  himself  and  the  defendant's 
intestate  (Crowder,)  which  the  plaintiff  had  paid,  and  which  he 
alleged  he  had  sigaed  as  security  only  for  Crowder,  the  declaration  of 
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the  adnrinwtrator<  ^  that  he  Tenew  the  note  was  given  by  Crowder  at 
tngraham'B  sale,  and  that  Slead»  the  plaintiff  Was  securilj,"  waa  hdd 
competent  and  sufficient  evidence  of  the  &ct    Ibid, 

14  Under  the  d4th  rale  of  court  in  relation  to  the  process  jarisdictiony  U 
teems  the  administrator  (the  defiAidant,)  might  have  been  examined  to 
the  same  point  upon  interrogatories,  and  would  liave  been  compelled 
to  answer.     IHL 

15.  The  general  ruleestablislied  by  all  the  cases  is,  that  to  render  a  wit- 
ness incompetent  on  the  ground  of  interest,  his  interest  in  the  event 
of  the  suit  should  be  a  present,  certain  and  vested  interest,  and  not 
uncertain  and  contingent    Spann  v.  Ballard,    440. 

16.  Where  in  an  action  by  an  administratrix  for  the  recovery  of  a  debt 
due  to  the  intestate,  one.  of  the  hein  at  law,  and  a  distributee  of 
the  estate  who  had  received  his  share  and  settled  with  the  adminis- 
tratrixi  was  ofiered  as  a  witness  and  objected  to  on  the  ground  of  in- 
terest, the  witness  execnted  and  tendered  an  assignment  or  release  of 
all  interest  in  the  recovery ;  it  was  still  contended  that  he  was  in* 
competent  by  reason  of  his  liability  to  refund,  in  case  of  further 
claims  against  the  estate  not  yet  exhibited.  Held,  in  the  absence 
of  any  proof  of  outstanding  demands  or  deficiency  of  assets  in  the 
hands  of  the  administratix,  that  the  supposed  interest  of  the  wit- 
ness in  increasing  a  fund  out  of  which  he  could  receive  no  dividendt 
was  too  remote  and  contingent  to  sustain  the  objection.    Ibid. 

EXECUTION. 

Under  our  acts  of  1721,  (P.  L.  116,)  and  1785,  (P.  L.  370,)  an  execution 
issuing  out  of  the  Court  of  Common  Pleas  of  any  district,  creates  a 
lien  upon  the  personal  property  of  the  defendant,  throughout  ike 
Sftate,  from  the  time  of  its  Ipdgment  in  the  sheriff's  office  ;  and  is 
not  confined  to  property  in  the  district  in  which  the  exeoation  is 
lodged.  (S.  P.  Woodward  v.  Hill,  3  M'Cord.  Rep.  241.)  StaU  v. 
O'Oormer.    150. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  plea  of  plene  administravU^  if  filed  without  **  a  full  and  particular 

account  of  the  defendant's  administration,  upon  oath,  accompanied 
by  an  office  copy  of  the  inventory  and  appraisement  of  the  estate," 
as  required  by  the  6th  rule  of  court,  (1  Con.  Rep.  xiv.)  is  impro- 
per, and  may  be  stricken  out  on  motion.  Ford  (Com.)  v.  Rouse* s 
adm'r.    219. 

2.  A  plea  that  ^  due  notice  was  given  to  creditors  to  render  in  their  de- 

mands against  the  defendant's  intestate^  and  that  in  default  thereof 
by  the  plaintiflS  to  render  an  account  of  his  demand,  all  the  goods 
and  chattels  of  the  istestate,  which  were  at  the  time  of  his  death, 
and  which  have  ever  come  into  the  hands  of  the  defendant  as  ad- 
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miniBtntor,  have  been  diatributed ;  and  thBi  the  defendant  hath  not, 
nor  on  the  day  of  the  commencement  of  this  suitf  or  at  any  time 
since,  hath  or  bad  any  of  the  goods  or  chattek  of  the  intestate,  but 
the  same  are  fully  administered,"  &c.  is  t)nly  another  variety  of  the 
plea  of  plene  admimstravitj  and  is  equally  objectionable  with  that  plea, 
if  filed  without  the  account,  inventory,  &c,  required  by  the  6th  rule 
of  court.     Ibid* 

&  Such  a  plea  is  also  objectionable,  as  pleading  a  matter  «|MctaZ2y,  which 
could  properly  be  put  in  issue  under  the  plea  of  pUne  administnnit^ 
by  the  plaintiff's  replication  and  the  defendant's  rejoinder.    Ihid. 

4.  Such  a  plea  as  the  above,  (independently  of  these  objections)  is  no 
answer  to  the  plaintiff's  declaration.  The  plaintiff  seeks  to  recover 
now  hia  debt  out  of  the  assets  of  the  intestate*  The  only  answer 
for  the  want  of  assets  is  pkne  adwiinistramtt  generally,  or  proiter. 
This  is  neither  the  one  or  the  other  in  a  legal  point  of  view,  and 
cannot  be  allowed  as  a  bar  to  the  plaintiff's  demand.    Ibid, 

6.  The  object  of  the  22dsec.  of  the  act  of  1789,  P.  L.  494,  which  pro- 
Tides  "  that  every  executor  or  administrator  shall  give  three  weeks 
notice,  by  advertisement,  for  creditors  to  render  an  account  of  their 
demands ;  and  that  they  shall  be  allowed  twelve  months  to  ascertain 
the  debts  due  to  and  firom  the  deceased ;  and  as  to  creditors  negat- 
ing to  give  in  a  statement  of  their  debts  within  the  time  aforesaid, 
the  executors  or  administrators  skaU  not  be  liable  to  make  good  the 
same,"  &c.  is  to  protect  an  executor  or  administrator  ^m  KperunuU 
liability  for  the  debt  not  rendered  in.  If  there  still  remain  an  abun^ 
dance  of  assets,  in  the  hands  of  the  executor  or  administrator,  it 
would  be  no  objection  to  the  plaintiff's  recovery,  that  the  executor  or 
administrator  had  given  the  legal  notice,  and  that  the  plaintiff  had 
fiuled  to  give  a  state  of  his  debt.  The  plaintiff  would  still  be  enti- 
tled to  a  judgment  de  bonis  tesUUoris*    Ibid, 

6.  The  only  four  cases^  it  seems,  where  an  executor  or  adnvnistrator 

would  be  estopped  from  denying  assets,  are  1st,  where  he  confesses 
judgment ;  2d,  where  he  suffers  judgment  by  de&ult ;  dd,  where  he 
pleads  plene  c^ministravity  and  4th,  where  he  pleads  plene  admimstrO' 
tit  generally,  oxprtDter,  and  his  plea  has  been  traversed,  and  the  jury 
find  a  sum  vUra  in  his  hands.    Ibid, 

7.  In  this  state,  a  dewutavit  can  only  be  established  against  an  executor 

or  administrator,  1st,  by  establishing  the  testator's  debt  by  matter  of 
record,  (L  e.  a  judgment  recovered  against  the  executor  or  adminis- 
trator de  bonis  testaioris);  2d,  assets  admitted  by  the  defendant's 
plea,  confesssion,  or  de&ult,  or  found  by  the  verdict  of  a  jury,  on  and 
against  the  plea  of  plene  administrtmt  generally,  or  prater ;  and  Sd, 
that  the  defendant  has  wasted  such  assets.  The  only  other  mode  of 
reaching  an  administrator  personal^,  is  by  an  account  before  the  or- 
dinary, or  in  equity,  preparatoiy  to  a  suit  on  his  bond.    Ibid. 
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§.  A  plea  by  the  defendant,  an  administrator,  of  a  decree  in  equity,  in  a 
case  to  which  the  plaintiff  was  no  party,  is  a  plea  of  res  mter  alias 
aetOf  and  no  bar  of  the  plaintiff's  right  of  action.    Ibid, 

m 

0.  An  administrator  who  has  never  had  posffessien  of  the  goods  of  his  in- 
testate may  notwithstanding  maintain  trover  in  his  own  name^  for  a 
conversion  of  such  goods  after  the  death  of  the  intestate.  (S.  P. 
Hill  V.  Brannon,  285.)    Kerhy  v.  Quinn.    264 

10.  The  general  rule  is,  that  the  owner  of  a  chattel  entitled  to  immediaie 
possession,  may  maintain  trover  against  a  wrong  doer;  the  legal 
effect  of  granting  administration,  is  to  vest  in  the  administrator  the 
legal  estate^  in  all  the  intestate's  personal  property,  and  this  has  rela- 
tion back  to  the  death  of  the  intestate.  He  is  the  legal  owner,  the 
letters  of  administration  are  the  evidence  of  his  title,  and  hence  for  a 
conversion  in  his  oum  timCf  he  must  always  produce  and  give  in  evi- 
dence the  letters  of  administration^— (S.  P.  Browning  v.  HuS^  2  BaiL 
174.)     Ibid. 

11.  In  such  a  case  it  is  not  necessary  or  proper  that  he  should  sue  in  his 
representative  character,  or  style  himself  administrator.    Ibid, 

12.  The  plaintiff  w«uB  a  creditor  of  one  Stephen  Wilson,  (deceased.)  A^ 
ter  the  death  of  Wilson,  his  wife  advertised  and  sold  his  personal 
estate ;  at  this  sale  the  defendants  severally  purchased.  Taylor 
bought  a  horse,  for  which  he  subsequently  paid,  (what  the  defendant 
in  the  other  case  bought  did  not  appear).  The  plaintiff  had  notice  of 
the  sale,  but  made  no  objection ;  the  defendants  probably  knew  that 
no  administration  had  been  taken  out  on  the  estate.  Held,  that  al- 
though the  acts  done  by  the  widow  of  the  deceased  were  such  as 
might  have  been  done  by  a  rightful  executor,  and  the  defendants 
probably  knew  there  was  no  administration,  yet  they  might  have 
bought,  supposing  her  to  be  the  executrix  of  the  testator's  wiD,  and 
were  not  liable  as  executors  de  son  tort  Nesbit  v.  Taylor,  Ex'or.; 
Same  Y.  DayskiOds.    296. 

13.  A  creditor  has  no  right  to  the  property  of  the  deceased,  he  is  merely 
to  be  paid  out  of  it :  when  it  is  shown  that  it  has  been  sold  by  one 
who  had  no  rightful  authority  to  sell,  that  act  constitutes  the  party 
selling  it  an  executor  de  son  tort,  and  makes  him  liable  to  the  extent 
of  the  funds  thus  received,  for  the  creditors  debt  This  is  enough  for 
his  rights,  and  he  has  no  right  to  follow  the  property  into  the  hands 
of  the  vendee.    Ibid. 

See  Devise,  1,  2,  3;  Evidbnce,  12,  13,  14;  Obbinaby,  4,  5,  6,  7,  8,  9^ 
10,  11, 12, 13. 

FEE  SIMPLE.    See  Devise,  1,  2 ;  Remaindeb,  1,  2. 

« 

FEES.    See  Shebifi',  1,  2, 3. 
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FBOFFMEirr.    See  Rbmaihincb.' 

FINES  AND  FORFEITURES.    See  Andebson  ;  Moultrieville. 

FISfi  AND  FISHERY. 

1.  The  plaintiff  had  constructed  a  fishery  consisting  of  several  fish  traps* 

on  a  Hne  between  the  adjacent  islands  in  the  Congaree  river,  at  a  dis- 
tance of  eighty  or  ninety  yards  with  the  customary  dam ;  having  ob- 
tained the  permission  of  the  proprietor  to  use  the  shores  of  the  islands 
for  that  purpose.  The  defendants,  professing  to  be  performing  their 
duty  as  commissioners  of  fish  sluices  on  Broad  River,  cut  away  and 
destroyed  one  of  the  traps,  and  thereby  opened  a  sluice  which  ren- 
dered the  traps  of  no  value.  Held,  that  an  action  of  trespass  vi  et 
armis,  would  lie  for  the  injury — and  plaintiff  having  obtained  a  ver- 
dict, a  new  trial  was  refused.    BocUtoright  v.  Bookman  et  al,    447. 

2.  The  right  of  fishery  in  the  public  navigable  rivers  of  this  State,  C0Dsi4r 

ered  at  length  and  recognized.    Ibid, 

FOREIGN  LAWS,  JUDGMENTS  AND  JUDICIAL  PROCEEDINGS. 

1.  A  judgment  recovered  before  a  justice  of  the  peace  in  another  State, 

though  wanting  some  of  the  characteristics  of  a  judgmeni^  techni- 
cally speaking,  and  not  considered  as  a  matter  of  record,  is  to  be  re- 
garded in  the  courts  of  this  State  as  prima  facie  evidence  of  debt,  and 
is  placed  precisely  on  the  same  footing  as  foreign  judgments,  by  the 
common  law.  Such  judgment  is,  therefore,  a  good  foundation  for  an 
action  here,  independently  of  the  original  cause  upon  which  it  was 
rendered.     Ctark  if*  Smilh  v.  Parsons,    16. 

2.  General  reputation  is  not  competent  evidence  of  the  authority  of  a  jus- 

tice of  the  peace  of  another  State :  a  transcript  of  the  act  appointing 
the  justice  and  conferring  on  him  his  authority,  would  be  higher  evi- 
dence in  the  power  of  a  plaintiff  lo  produce— and»  it  seems,  the  printed 
laws  of  another  State,  published  under  the  authority  of  the  legislature 
of  the  State,  would  also  be  competent  evidence*  [See  Allen  v.  Wat- 
son et  aL,  2  Um.  R.  319.]    Ibid, 

3.  By  a  law  of  the  State  of  Georgia,  demand  and  notice  are  dispensed 

with,  and  indorsers  and  assignors  of  notes  are  made  liable  as  securi- 
ties. By  the  same  act,  the  holder  forfeits  his  remedy  if  he  does  not 
sue  in  three  months  after  notice  to  do  so.  The  defendants  in  this 
case,  who  were  citizens  of  South-Carolina,  bought  a  negro  from  the 
plaintiff,  who  resided  in  Georgia,  and  transferred  by  indorsement,  to 
the  plaintifi^  two  notes  of  one  J.  J.  Logan,  in  payment  The  contract 
was  made  in  Georgia,  but  the  plaintiff  knew  the  defiandants  resided 
in  South-Carolina.  Held,  that  the  contract  of  indorsement  in  this 
case  was  to  be  interpreted  by  the  law  of  Georgia,  HoU  v.  Salmon 
4*  Stroud.    91. 
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4  Under  the  second  section  of  the  law  of  Georgia,  (referred  to,)  if  the 
plaintiff  does  not  sue  within  three  months  after  notice  to  do  so,  the 
indorser  is  discharged.  But  it  is  not  enough,  it  would  seem,  for  the  in- 
doraer  in  such  a  case,  to  prove  that  he  has  given  the  jdaintiff  notice 
to  sue,  in  order  to  discharge  himself  from  the  indorsement ;  the  bar- 
den  rests  upon  him  to  show  also  that  the  plaintiff  had  neglected  to 
sue  for  thre^  months  after  notice.    Ibid. 

5.  The  declaration  in  this  case  set  out  the  making  of  the  note,  the  in- 
dorsement by  defendants,  demand  and  notice,  and  alleged  that  the 
defendants  becama  liable  to  j)ay,  &c.  Held,  sufficient  in  reference 
to  the  law  of  Greorgia,  which  dispenses  with  demand  and  notice,  and 
makes  the  liability  of  the  indocser  an  absolute  and  not  a  conditional 
one.  The  allegation  of  demand  and  notice,  though  unnecessary, 
does  not  vitiate  the  declaration,  and  may  be  rejected  as  surplossage.^- 
Ibid. 

PRAUDa 

1.  This  was  an  action  brought  by  the  plainlifE  Archer^  against  the  defen- 

dant as  sherifEi  for  an  alleged  trespass,  in  taking  out  of  his  possession 
a  negro  woman  named  Sardk^  and  her  two  children,  and  seltiog 
them  as  the  property  of  one  Van  Lawhont  under  a  judgment  and  exe- 
cution against  the  latter,  in  £^vor  of  one  Cherry^  It  appeared  that 
Sarah  was  originally  the  property  of  Archer ;  that  Van  Lawhon  mar- 
ried the  plaintiff's  daughter,  and  that  soon  after  his  marriage,  he  re- 
moved from  Archer's,  where  he  had  previously  resided,  and  that  Sarah 
went  with  him,  and  continued  in  his  possession  up  to  a  short  time  be- 
fore the  levy,  with  all  the  usual  indications  of  ownership.  Cherry 
was  previously  a  partner  of  Van  Lawhon's,  and,  after  the  dissolution 
of  the  copartnership,  a  creditor  to  a  considerable  amount,  for  which 
he  took  Van  Lawhon's  note,  and  subsequently  a  confession  of  judg- 
ment, upon  which  the  execution  issued  under  which  the  propetQr 
was  sold.  The  jury  found  a  verdict  for  the  deflmdatit,  and  the  court 
refused  to  grant  a  new  trial.    Archer  v.  M^FaU.    78. 

2.  In  the  ofiinion  expressed  in  this  case,  the  court  say,  ^Archer  had  been 

the  owner  of  the  negroes  at  one  time,  and  to  divest  him  of  his  title,  it 
was  necessary  the  defendant  should  have  shown  some  contract  where- 
by his  title  had  been  transferred  to  Van  Lawhon^  or  that  he  had  done 
some  act,  by  means  of  which.  Van  LawhorCs  creditors  had  been  de- 
ceived and  defrauded.  In  this  case,  the  possession  of  Van  Lawhon, 
as  proved,  was  such  as  would  in  law  be  construed  a  gift,  even  in  a 
controversy  between  him  and  Archer,  but  for  the  fact  which  was 
proved  mainly  by  Van  Lawhon  himself,  (who  was  a  witness  in  the 
case,)  that  the  negro  came  into  his  possession  as  a  h>an ;  othersi 
however,  who  knew  nothing  of  this  understanding  between  the  par- 
ties, had  a  right  to  regard  Van  Lawhon  as  the  owner."    Ibid. 
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8.  I  take  it  to  be  well  settled  by  a  number  of  decisioiis,  that  if  Van  Law- 
boo,  thus  in  poflsession,  acquired  a  credit  upon  the  faith  and  confi- 
dence that  Sarah  and  her  children  belonged  to  him,  a  creditor  who 
trusted  under  these  circumstances,  had  a  right  to  subject  the  proper- 
ty to  the  payment  of  his  debt. — Per  Evans,  J.    Ibid. 

4.  But  to  entitle  a  creditor  to  this  position  in  such  a  case,  it  should  be 
made  to  appear,  1st,,  that  he  is  a  st^sequeni  creditor  without  notice ; 
and,  2d,  that  he  trusted  his  debtor  on  the  ^th  and  belief  that  the 
property  was  his. — ^Per  Evanb,  J.    Ibid, 

FREIGHT.    See  Common  Cabbibes,  iS^ld,  14, 15, 16, 17. 

GEORGIA.    See  Fobeign  Laws,  JunaMBNTS  and  Jitdioial  Pkooiidings, 
^4,5. 

GIFT. 

1.  The  delivery  of  a  note  by  a  party  in  his  last  illness,  by  whidi  the  maker 

^'  at  his  death  promises  to  pay,  or  cause  his  executors'  or  administra«- 
tors  to  pay,  a  certain  sum  of  money  to  the  payee  or  his  heirs,"  cre- 
ates no  obligation  on  the  part  of  the  maker,  or  his  representatives, 
after  bis  death,  and  cannot  be  supported  or  enforced  as  a  doncUio 
causa  mofiMy  of  the  money  mentioned  in  the  note.  Hall  v.  AdmWs, 
of  Howard.    310. 

2.  To  constitute  a  valid  gift  either  inter  vivos,  or  causa  mortis,  the  donee 

must  have  an  immediate^  fight  to  the  dominion  of  the  chattel  given;  in 
the  latter  case  defeasible  on  the  recovery  of  the  donbr.    Ibid. 

3.  Quere. — Under  the  spirit  of  the  law  of  this  State,  which  requires 

three  witnesses  to  a  will  oi  personal  as  well  as  of  real  property,  how 
far  are  donations  causa  mortis  to  be  countenanced  by  our  courts  1 — 
Ibid. 

S«e  FBAuse,  1,  9»  3,  4. 

GRANT.    See  Tbesfass  to  tby  title.    Tbesfass  Quabs  Clausum 

Fbegit.  *     1 

« 

GUARDUN  AND  WARD. 

1.  In  an  action  of  assumpsit  by  plaintifl^  as  the  guardian  of  two  inftmts,  his 
wards,  the  counts  in  his  declaration  stated  in  substance,  that  the  de- 
fendant had  received  the  money  of  the  in^emts,  and  in  considoration 
thereof  had  promised  to  pay  the  plaintiff  their  guardian,  H&ld,  that 
the  .plaintiff  could  only  entitle  himself  to  recover  by  sbowiiig*  Ist*  his 
guardianship ;  2d,  the  receipt  of  the  money  by  the  defendant ;  and, 
3d,  an  express  promise  to  pay  the  money  to  hiin  taguardiark  Brocks 
ads.  SuUivant  (guardian),    41. 

Vol.  L— 63 
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2.  Where  money  has  been  received  by  another  belonging  to  an  infont, 
the  promise  to  pay,  which  the  law  implies  on  the  part  of  the  receiver, 
is  implied  to  the  infant  and  not  to  the  guardian  of  such  infimt    IbieL 

GUARANTY. 

1.  A  letter  of  guaranty  was  given  by  the  defendant  to  the  plaintiff  by 

which  the  defendant  consented  to  be  liable  for  the  amount  which  a 
third  person  whom  he  recommended  as  a  customer  to  the  plainti^ 
might,  at  the  time  of  the  delivery,  receive.  The  party  received 
goods  to  the  amount  of  4(225  Q&i»  Defendant  repeatedly  acknowl- 
edged  his  liability  to  pay  this  amount,  and  afterwards  promised  to 
pay  the  same.  Held,  tiiat  inasmuch  as  interest  was  not  recovera- 
ble by  our  law,  against  the  principal  debtor  upon  the  open  account, 
in  this  case,  the  obligation  imposed  by  the  guaranty  making  defen- 
dant liable  only  to  the  same  extent,  interest  could  not  be  recovered 
from  him.    Bish(]p  v.  Ro8$.    21. 

2.  Action  of  assumpsit  on  a  letter  of  credit  or  guaranty,  in  the  flowing 

words :  "Charleston,  12th  October,  1826.  Messrs.  Boyce  &  Henry. 
Gentlemen— ^Our  brother,  Samuel  Ewart,  is  about  to  commence  busi- 
ness on  his  own  account  in  Columbia.  To  assist  him  in  which,  he 
will  stand  in  need  of  your  aid  and  indulgence,  which,  if  you  render 
him,  (in  case  of  his  failure  or  delinquency,)  we  will  indemnify  you  to 
the  amount  of  four  thousand  dollars ;  and  you  will  greatly  oblige^  gen- 
tlemen, yours,  dtc,  D.  &.  J.  Ewart"  Held,  in  the  opinion  of  a  ma- 
jority of  the  court,  not  to  be  a  coTiiinuing  guaranty^  for  the  amount 
of  $4000,  which  S.  Ewart  might,  at  any  time^  in  the  course  of  his 
mercantile  dealings  with  the  plaintifis,  owe  them ;  but  that  by  ita 
true  construction,  it  could  only  be  regarded  as  intending  to  secure 
the  plaintiff  to  the  amount  of  $4000,  in  any  aid  which  they  might 
render  S.  Ewart,  in  the  commencement  of  his  business  as  a  merchant; 
and  that  as  soon  as  S.  Ewart,  for  any  dealings  had  with  Boyce  Sl. 
Henry,  under  the  letter  of  guaranty,  paid  to  the  amount  of  $4000. 
D.  &  J.  Ewart  were  absolved  from  all  further  vesponeibility.  [O'- 
Neall  and  Evaks,  Justices,  diflsenting.]  Boyce  ^  Henry  v;  />.  ^ 
J.  EiDOfL    126. 

3.  The  plaintifis,  Boyce  &  Henry,  had  dealings  to  a  large  amount  with 

S.  Ewart,  after  the  date  of  the  letter  of  guaranty,  down  to  the  6th  of 
January,  1632,  wheii  the  plaintiff  closed  their  account  current  with 
S.  Ewart,  and  took  his  note  for  the  balance  dqe  them,  say  $18,000 — 
payable  one  day  after  date.  Held,  by  a  majority  of  the  court,  that 
tbi^  statute  o[  limitations  commenced  to  operate  from  the  6th  of  Jan- 
uary 1632 ;  and  that  four  years  from  that  period,  the  bar  of  the  stat- 
ute w>ks  complete,  and  that  this  suit  not  having  been  instituted  within 
four  yeaiv  from  the  closing  of  the  dealings  between  the  plaintiff 
and  S.  Ewait,  the  plaintifis  were  barred  frt>m  a  recovery  in  this  ac- 
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tioD,  if  the  circumfitances  of  the  case  would  otherwise  have  admitted 
it    [O'NsALL,  J.,  dissenting.]     Ibidi 

HABEAS  CORPUS.    See  Shebiff,  1,  2,  3. 
HARBORING.    See  Ships  and  Seamen. 

INDEMNITY.    See  Sale  op  Lands  and  Chattels,  2. 

INDICTMENT. 

1.  An  indictment  for  murder  had  been  fomid  bj  the  grand  jury,  on  the  22d 

of  October,  1838.  On  the  24th  the  prisoner  was  arraigped,  pleaded 
not  guilty,  and  put  himself  for  trial  on  the  country.  A  jury  was  im- 
panelled and  charged,  (the  prisoner  exercising  his  right  of  challenge). 
The  solicitor  had  called  his  first  witness,  who  was  not  sworn,  when 
one  tff  the  jury  called  the  attention  of  the  solicitor  to  the  feet,  that  the 
felony  charged  in  the  indictment  was  laid  to  have  been  committed 
on  the  23d  of  October,  1838,  the  day  succeeding  the  finding  of  the 
bill,  instead  of  the  23d  of  the  preceding  month.  The  error  being 
brought  to  the  view  of  the  court,  the  presiding  judge  ordered  the  re- 
cord to  be  withdrawn  from  the  jury,  and  that  they  be  dismissed. — 
Held,  that  inasmuch  as  no  judgment  could  be  rendered  against  the 
prisoner  upon  the  indictment  in  this  case,  he  had  been  put  in  no  jeop- 
ardy of  life,  and  was  not,  therefore,  entitled  to  be  discharged,  but  still 
liable  to  be  tried  on  another  valid  indictment  for  the  same  offence. — 
The  State  v.  JSay,  1. 

2.  There  can  be  no  legal  trial  in  a  capital  case,  without  a  sufficient  and 

valid  indictment.  An- indictment  alleging  the  offence  to  have  been 
committed  in  another  district  than  the  one  in  which  the  bill  was 
found,  would  be  insufficient  and  invalid  ;  and  equally  so^  if  it  assigned 
an  impossible  date  to  the  commission  of  the  offisnce,  as  a  day  posterior 
to  the  finding  of  the  indictment    Ibid* 

3.  An  acquittal  upon  an  invalid  and  insufficient  indictment,  is  no  bar  to  a 

second  indictment  for  the  same  ofifejice.    Ibid, 

4.  Where  an  indictment  in  a  capital  case  is  «o  utterly  defective  that  no 

judgment  can  be  pronounced  uppn  it,  either  of  conviction  or  acquit- 
tal|  the  judge  on  circuit,  in  the  exercise  o(  his  discretion,  may  proper- 
ly withdraw  the  record  from  the  jury  and  discharge  them  from  the 
further  consideration  of  the  case,  withotit  the  consent  of  the  priioner, 
and  remand  him  for  trial  at  a  succeeding  court    Ibid. 

6,  The  cases  in  which  and  the  principles  upon  which  the  circuit  judge 
should  exercise  his  discretion  as  to  discharging  a  jury  in  a  capital  or 
othef  criminal  case  stated.    Ibid. 
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6»  Indictments  to  not— ^notion  in  arrest  of  judgment.  The  indictments 
charged  in  substance,  *'that  the  defendants  nnlawfiilljr,  riotouBly  and 
routously,  assembled  together  to  disturb  the  peace  of  the  State,  and 
being  so  assembled,  did  make  great  noise,  riot,  tumult  and  disturb- 
ance, for  a  long  space  of  time,  to  the  great  terror  and  disturbance  of 
the  people,"  du^.  Held,  conformable  to  the  precedents  in  such  cases 
and  sufficient  Motion  refused.  The  State  v.  Wnu  Brazil^  Wwu 
Chriffiih  James  M^Echerin  et  al, ;  The  Same  v.  Wm.  Brazil^  EU 
Beach  et  al. ;  The  Same  v.  L.  B.  Bowie,  Hugh  MiOer,  J.  JITJBdU 
erin  et  al,    257. 

7.  Where  an  indictment  for  a  riot  charged  that  the  two  defendants,  who 

were  named,  with  divers  other  persons,  to  the  jurors  unknowTit  to  the 
number  often,  did  assemble,  &c.  Held,  sufficient  to  sustain  a  ver- 
dict of  guilty  against  the  two  defendants,  who  were  tried  and  convict- 
ed. It  is  not  necessary  to  allege  that  a  riot  was  committed  by  three 
persons  named  in  the  indictment.  It  is  sufficient  to  name  those  who 
are  known  and  to  allege  that  the  others  were  unknoum.    Ibid. 

8.  On  an  indictment  for  a  riot^  conformable  to  the  usual  precedents,  after 

a  general  verdict  of  guilty,  it  is,  it  seems,  wholly  immaterial  whether 
the  &cts  proved  establish  that  the  defendants  are  guilty  of  a  riot^  nmt, 
or  unlauful  assembly.  They  are  kindred  offi^nces,  and  the  greater 
includes  the  less.  A  general  verdict  of  guilty,  therefore,  on  an  in- 
dictment for  a  riot  will  be  supported,  although  the  evidence  establishes 
no  more  than  an  unlawful  assembly.    Ibid. 

9.  The  general  rule  is,  where  an  accusation  includes  an  ofibnce  of  inferior 

degree,  the  jury  may  discharge  the  accused  of  the  higher  crime  and 
convict  him  of  the  less  atrocious.     The  State  v.  Chtffhey,    431. 

10.  An  indictment  under  the  act  of  1821,  for  the  murder  of  a  slave,  in- 
cludes within  it  the  inferior  offence  of  "  killing  in  sudden  heat  and 
passion,"  to  the  same  extent  and  for  the  same  reasons,  that  murder 
at  common  law  includes  manslaughter ;  and,  therefore,  on  such  an  tn- 
dictment,  the  prisoner  may  be  convicted  of  the  inferior  c^nce  de- 
scribed in  the  second  clause  of  the  act,  '*  of  killing  on  sudden  heat 
and  passion."    Ibid. 

11.  In  England,  it  seems  that  on  as  indictment  for  d.  felony,  the  defendant 
cannot  be  convicted  of  a  misdemeanor,  and  that  a  count  for  a  misde- 
meanor cannot  be  joined  with  a  count  for  a  felony :  The  reason  as- 
signed for  which,  (to  wit,  that  persons  on  trial  for  misdemeanor,  have 
certain  privileges  that  are  denied  to  persons  charged  with  felony,) 
has  no  existence  with  us,  as  by  an  act  of  the  legislature,  (2  Brev. 
Dig.  188»)  these  privileges  are  extended  to  all  persons  indicted  for 
felony  or  other  crime,  tn  this  State,  therefore,  tbe  rule  would  seem 
to  be  otherwise,  and  that  one  indicted  for  9,  felony,  may  be  convicted 
of  a  misdemeanor.    Ibid, 

See  JuBisDicTiON,  1(^  11, 12.    Retailing,  1,  2, 8.    Riot,  4»  5. 
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INFANT.    See  GuAXDiAN  and  Wabd. 

INSOLVENT  DEBTORS  AND  PRISON  BOUNDS  ACTS. 

1.  In  this  case  there  had  been  an  appeal  to  this  court  from  the  verdict  of 

a  jury,  upon  a  question  of  frauds  tried  before  a  commissioner  of  spe- 
cial bail,  under  the  act  of  1833.  The  appeal  court  ordered,  that  on 
the  prisoner's  assigning  his  schedule  according  to  law,  he  be  dis- 
charged. The  prisoner  was  subsequently  brought  before  the  com- 
missioner, offered  to  assign  over  his  property,  and  claimed  to  be  dis- 
charged. His  application  was  opposed  by  the  plainti^  on  the  alle- 
gation principally,  that  the  defendant  had  not  delivered  the  property 
in  his  schedule  to  the  plaintifi;  which  it  was  said  he  had  in  his  posses- 
sion after  his  arrest  The  defendant  offered  to  dehver  to  the  plain- 
tiff's attorney  (the  plaintiff  himself  being  in  another  State,)  the  pro- 
perty and  choses  in  action  assigned,  except  a  black  horsef  which  had 
been  seized  and  taken  by  the  sheriff  in  execution,  and  left  in  the  de- 
fendant's possession,  under  a  bond  executed  by  him  and  his  sureties 
for  the  delivery  of  the  horse  to  the  sheriff,  for  the  purpose  of  sale 
under  the  levy.  This  offer  was  declined,  and  the  commissioner  dis- 
charged the  defendant,  and  the  plaintiff  appealed  firom  the  order  of 
the  commissioner  to  this  court.  Held,  that  after  an  appeal  from  the 
verdict  of  the  jury  under  the  act  of  1833,  has  been  heard  and  decided, 
and  the  prisoner  has  been  directed  to  be  discharged,  upon  assigning 
his  schedule  and  delivering  to  the  assignee  the  property  mentioned 
therein,  which  has  been  in  his  power  since  his  arrest^  the  act  of  1833 
does  not  give  or  contemplate  another  appeal  to  this  court,  for  any 
supposed  error  in  the  commissioner's  discharge  of  this  duty.  Gfra- 
ham  ads.  Beckner,    44. 

2.  Before  the  act  of  1833,  no  appeal  lay,  under  any  circumstances,  from 

the  decision  of  the  commissioner  of  special  baiL  The  legislature,  by 
that  act,  have  thought  proper  to  give  the  right  of  appeal  in  a  single 
instance,  that  of  the  finding  of  tho  jury  upon  questions  of  fraud  and 
undue  preference,  or  upon  the  allegation  that  the  prisoner  has  gone 
beyond  the  prison  rules.  So  far,  the  jurisdiction  of  the  commissioner 
of  special  bail  has  been  divested  of  its  exclusive  character ;  in  all 
other  respectSi  it  remains  unaltered.    Ibid. 

8.  If  the  commissioner  of  special  bail  commits  an  eirpr  in  matter  of  law, 
in  the  final  order  of  discharge,  his  enor  in  that  respect  may  be  cor- 
rected by  writ  of  certiorari.    Ibid. 

4.  The  decision  of  the  commissioner  in  this  case,  upon  the  circumstances 

stated,  said  by  O'Neaix,  J^  to  be  correct    Ibid, 

5.  An  assignment  of  the  whole  estate  and  efi^ts  of  a  debtor,  for  the 

ben^t  of  his  creditors  generally,  though  upon  trusts,  prrferring  in  Ue 
order  of  payment  one  creditor  to  another,  has  been  recognised  in  this 
Slate  as  valid  and  binding*    (See  Niolon  v.  Douglass  et  aU  2  HilL 
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Ch.  R^  443, 446).  SmUh,  Wright  ^  €o.  v.  C.  C.  Camphdl  ^  Co. 
S52. 

6.  Such  a  preference  is  not  "  the  uridue  yrtferenct  of  one  creditor  to 

another,"  contemplated  by  the  7th  section  of  the  prison  bounds  act, 
(P.  L.  456,)  and  in  itself  constitutes  no  sufficient  ground  of  opposition 
to  the  discharge  of  a  debtor  under  the  provisions  of  that  act.     IhvL 

7.  By  the  undiMJb  freference  spoken  of  in  the  prison  bounds  act,  is  meant 

such  an  intentional  preferring  of  one  creditor^  as  may  enable  him  to 
receive  payment^  and  altogether  defeat^  dday^  or  hinder^  another  cred- 
itor from  being  paid :  a  preference  to  come  within  the  inhibition  of 
this  act,  must  be  yraiiJuZeTt^.     Ibid, 

8.  Where  a  deed  of  assignment  for  the  benefit  of  creditors  generaUf, 

though  upon  trusts,  preferring  in  the  order  of  payment  some  credi- 
tors to  others,  conveyed  to  the  assignees  all  the  effects  of  the  as- 
signor, and  among  other  things  choses  in  action  to  a  considerable 
amount :  Held,  that  such  assignment  could  not,  on  the  &ce  of  the 
deed,  be  considered  as  made  to  defeat,  delay  or  hinder,  the  plaintiffs, 
creditors  of  the  assignor,  though  not  among  the  preferred  creditors. — 
Ibid 

9.  Where  upon  the  trial  of  an  issue  upon  a  suggestion  of  fraud,  before  a 

commissioner  of  special  bail,  a  question  is  put  to  a  witness  touching 
his  opinion  of  the  value  of  certain  property  assigned,  which  question 
is  objected  to  and  overruled  by  the  commissioner :  This  court  will 
not  grant  a  new  trial  on  that  ground,  if  it  perceives  the  point  has 
been  answered  to  by  the  witness  in  other  parts  of  his  testimony,  as 
far  as  the  nature  of  the  inquiry  would  allow.     Ibid. 

INSURANCE. 

1.  Where  the  master  fiails  to  employ  a  pilot  to  navigate  a  vessel  in  coming 

into  or  leaving  a  port,  where  it  is  customary  to  do  so,  (as  the  port  of 
Charleston,)  and  a  loss  happens  in  consequence  of  a  pilot  not  having 
been  employed,  the  underwriters  upon  a  pdicy  on  the  cargo  would 
be  discharged.  But  if  the  vessel  pass  uninjured  through  the  dangers, 
to  avoid  which  a  pilot  is  usually  employed,  and  the  loss  happens  at  a 
point  beyond  which  the  pilot's  services  ceases  to  be  necessary,  the 
assured  would  be  entitled  to  recover.  DTMUlan  4*  Etoart  v.  The 
Union  Insurance  Company,    248. 

2.  It  is  an  error  to  consider  the  employment  of  a  pilot,  in  coming  into  (x 

leaving  a  port,  as  a  part  of  the  seaworthiness  of  the  vessel ;  nothing 
can  enter  into  that  which  is  not  for  the  whole  voyage.  The  business 
of  a  pilot  is  merely  temporary.  He  is  a  part  of  the  crew  of  a  vessel 
for  only  a  few  miles,  or  a  few  hours.  He  navigates  her  only  occa- 
sionally.   Under  such  circumstances,  it  would  be  an  abuse  of  terms 
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to  say,  that  a  eompetant  pilqt  was  necessary  to  make  a  vessel  sea- 
tDorihy.  The  true  principle  seems  to  be,  that  if  a  vessel,  without  a 
pilot,  sustain  injury  in  entering  or  leaving  a  harbor  where  it  is  cus- 
tomary to  have  a  pilot,  such  injury  does  not  come  within  the  perils 
insured  against.  It  is  not  a  perU  of  the  sea.  It  is  a  loss  from  the  bad 
navigation  of  the  vessel,  and  is  to  be  set  down  to  the  ftiult  of  the 
mastert  and  consequently  the  ovmers  would  be  liable  and  not  the  un- 
.derwriters,    [Per  O'Neall,  J.]     Ihid, 

INTEREST. 

1.  A  letter  of  guaranty  was  given  by  the  defendant  to  the  plaintifl^  by 
which  the  defendant  consented  to  be  liable  for  the  amount  of  goods, 
which  a  third  person  whom  he  recommended  as  a  customer  to  the 
plaintiJQ^  might  at  the  time  of  the  delivery  receive.  The  party  re- 
ceived goods  to  the  amount  of  8225  03.  Defendant  repeatedly  ac- 
knowledged his  liability  to  pay  this  amount,  and  afterwards  promised 
to  pay  the  same.  Held,  that  inasmuch  as  interest  was  not  recover- 
able by  our  law  against  the  principal  debtor  upon  the  open  account 
in  this  case,  interest  could  not  be  recovered  from  the  defendant — 
Bishop  V.  Ross.    21. 

JOINDER.    See  Joint  Intebests  and  Liabilities. 

JOINT  INTERESTS  AND  LIABILITIES. 

1.  Defendants  executed  and  delivered  to  the  plaintiff  the  following  pa- 

per :  "  I  promise  and  agree  to  execute  a  good  and  legal  mortgage  to 
A.  W.  Thompson  for  any  piece  of  land  he  may  wish  that  will  be 
sufficient  to  pay  him  a  debt  of  one  hundred  and  fifty  dollars,  which 
we  owe  him  for  defending  a  case  in  the  Court  of  Equity,  James  Tol- 
lison  against  us,  given  under  our  hands  and  seals,  this  12th  April, 
1838.  It  shall  be  as  much  as  one  hundred  and  fifty  acres  and  no 
more  except  we  wish  it"  S.  Crocker,  one  of  the  defendants,  sub- 
quently  did  execute  a  mortgage  to  the  plaintiff,  which  was  accepted 
by  him.  Held*  that  according  to  the  true  construction  of  the  instru- 
ment it  was  an  acknowledgment  of  a  debt  due  by  both,  with  an 
agreement  that  one  of  them  should  give  a  specific  lien  by  mortgage 
to  secure  the  payment ;  and  that  notwithstanding  the  delivery  of  the 
mortgage,  the  debt  remained  the  debt  of  hoth^  and  an  action  would 
lie  against  both.  Nonsuit  granted  below,  set  aside.  Thompson  v. 
8.  4-  W.  Crocker^     23. 

2.  In  the  case  of  co-sureties  who  pay  the  debt  of  their  principal,  the  gen- 

eral rule  is,  that  each  must  sue  for  the  amount  paid  by  himself;  and 
if  they  were  to  join,  their  interest  generally  being  several,  they 
would  fail.    But  where  the  debt  of  the  principal  has  been  paid  out  of 
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a  joint  fund  or  by  the  joint  credit  of  the  suretiest  then  the  payment 
being  a  joint  act  and  creating  a  joint  interest,  they  may  sustain  an 
action  against  the  principal  in  their  joint  names.  Stewart  ^  Cooper 
T*  Vaughan,    33. 

3.  In  an  action  of  axsumpstf,  the  declaration  counted  upon  a  joint  con- 

tract by  the  defendants,  to  carry  14  bales  of  cotton  for  freight  from 
Hamburg  to  Charleston,  in  the  steamboat  Augusta,  of  which  the 
defendant,  Magrath,  was  owner,  and  the  other  defendant,  Brooks, 
master;  and  alleged  a  loss  of  the  cotton  by  negligence.  The 
evidence  of  the  contract  was  a  bill  of  lading  for  the  cotton  shipped 
on  board  the  Augusta,  signed  by  the  defendant.  Brooks,  the  master 
only.  Held,  that  the  contract  was  several  and  not  joint,  and  that 
the  defisndants  were  improperly  joined.  New  trial  ordered,  and  that 
at  the  hearing  of  the  case  below,  the  pkintifib  would  be  obliged  to 
be  nonsuited.    Patten's  adnCx  v.  Magrath  df;  Brooks.    102. 

4.  In  an  action  on  the  case  against  several  joint  defendants,  the  plaintiff 
may,  it  seems^  recover,  on  proof  of  a  sufficient  cause  of  action  against 
oncy  and  the  joinder  of  too  many  defendants  furnishes  no  objection 
to  such  action,  or  a  recovery.  But  the  rule  is  otherwise  in  assmnp- 
sit,  and  is  perhaps  questionable  when  applied  to  an  action  on  the  case 
ex  quasi  contractu.  The  case  of  Govett  v.  Radnidge  et  al.,  3  East 
63,  and  the  subsequent  cases  on  this  subject  commented  on  by  the 
court.  The  result  of  the  later  anthorities  would  seem  to  show,  that 
in  actions  on  the  case  ex  quasi  contractu^  as  well  as  of  assumpsit, 
against  several  defendants,  the  plaintiff  must  shpw  a  joint  liability  of 
all,  or  he  will  bjL    Ibid, 

JUDGE.    See  Indictkent,  4,  5 ;  Jukisdiction  ;  Juk7. 

JUDGMENT  (IN  PARTITION.)    See  Trespass  to  tet  title. 

"  ARREST  OF.    See  Action  on  the  case,  1;  Indict- 

ment, 6. 

"  FOREIGN.   See  Foreign  laws,  Judgments  and  Judicial 

feoceedinos,  1,  2. 

JURISDICTION. 

1.  By  the  act  of  incorporation  of  the  viUage  of  Anderson,  power  is  given 
to  the  "  Town  Council  to  impose  fines  for  the  violation  of  their  ordi- 
nances, and  if  for  less  than  $20,  to  try  the  offender."  The  plaintiff 
was  alleged  to  have  committed  a  breach  of  an  ordinance  by  exhibit- 
ing certain  shows.  For  this  he  was  summoned  before  the  council 
and  fined.  He  paid  the  fines,  and  brought  an  action  before  a  magis- 
trate to  recover  them  back.  Held,  that  if  the  council  had  not  juris- 
diction of  the  subject,  the  plaintiff's  remedy  was  by  prohibition,  and 
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that  after  paying  the  fines  impoeed,  an  action  to  recover  back  the 
money  would  not  lie  ;  and  that  if  they  had  jurisdiction  of  the  sub- 
ject their  judgment  was  final.  M^Kee  v.  Toton  Council  cf  Ankr^ 
son.    24. 

2.  The  judgment  of  a  court  of  competent  jurisdiction  on  a  matter  within 

its  cognizance  is  conclusive.     Ibid. 

3.  In  the  act  incorporating  the  village  of  MoultrieviUe,  the  power  of  mak- 

ing bye-laws  is  conferred  on  the  Town  Council :  the  act  further  pro- 
vides, "  that  the  said  Town  Council  may  affix  fines  for  offences  against 
their  bye-laws  and  appropriate  the  same  for  the  public  uses  of  the 
island,  but  no  fine  shall  exceed  twenty  pounds  sterling  for  any  one 
ofience,  which  fines,  where  they  exceed  ^ve  pounds  sterling,  may 
be  recovered  in  the  Court  of  Common  Pleas  in  Charleston,  and  when 
under  the  sum  of  £5,  before  the  Intendant  and  Wardens,  or  any  two 
of  them.  State  ex  relatione  Thtiesdale  v.  The  Totem  Cotmeii  of 
MouUrieviUe.    158w 

4.  An  ordinance  of  the  Town  Council  provides,  "  that  from  and  after  the 

passing  of  this  ordinance,  it  shall  not  be  lawful  for  any  person  or  per- 
sons, at  any  time,  to  cut  down  and  make  use  of  the  cedars  or  other 
trees  on  the  east  end  of  the  island,  known  as  the  "  myrtles,"  for 
posts,  ship  timber,  or  for  any  other  purposes  whatever,  except  for 
iascines  to  resist  the  encroachment  of  the  sea :  any  person  or  per- 
sons offending  in  the  same  shall  forfeit  and  pay  for  each  and  every 
oflfence,  to  the  use  of  the  corporation,  the  sum  of  95,  to  be  recovered 
before  the  Intendant  and  Wardens."     Ibid. 

5.  The  relator  in  one  proceeding  before  the  Intendant  and  a  Warden,  and 

by  one  judgment  had  been  convicted  of  forty  different  offences  under 
this  ordinance,  and  fined  $5  for  each  offence,  making  an  aggregate 
of  $200 ;  each  offence  being  supposed  to  consist  in  each  tree  by 
'   him  cut  down.     Ibid. 

6.  The  specification  of  the  relator's  offence  was,  "  that  he  cut  down  at 

various  times  a  cedar  tree,  and  did  from  time  to  time  continue  cut- 
ting down  the  same,  until  he  committed  one  hundred  violations 
of  the  ordinance  aforesaid,  by  cutting  down  one  hundred  trees." 
Held  insufficient,  in  not  setting  out  that  the  relator  *'  made  use  of 
the  cedars  "  by  him  cut  down,  as  the  offence  under  the  ordinance 
does  not  consist  merely  in  cutting  down,  but  in  cutting  down  and 
making  use  of  the  trees.    Ibid. 

7.  The  matter  as  charged  in  this  specification,  amounts  to  no  more  than 

a  single  offence,  for  it  may  well  be  that  every  tree  cut  down  by  the 
relator,  of  which  he  stood  convicted,  were  cut  on  one  day,  and  under 
the  ordinance,  the  cutting  down  more  trees  than  one  at  one  time 
would  be  but  one  offence.     Ibid. 

8.  Under  the  act  of  incorporation  above  referred  to,  the  Town  Council 

had  no  power  by  one  judgment,  to  fine  for  more  than  £5,    This  is 

Vol.  I.— 64 
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limited  by  the  act*  and  according  to  its  very  words,  *'  where  the  fines 
exceed  £5  they  are  to  be  recovered  in  the  Court  of  Commoti  Pleas 
for  Charleston."  In  this  case,  the  fines  imposed,  and  about  to  be  c-ol- 
lected,  under  the  warrant  of  the  Town  Council  are  far  beyond  the 
sum  thus  limited.  It  will  not  do  to  say  they  are  for  separate  ofiEbnces. 
They  are  imposed  at  one  sitting,  and  for  ofiTences  anterior  to  it,  and 
thus  make  an  aggregate  of  fines  incurred  by  the  party  beyond  £5, 
and  one  therefore  according  to  the  charter  to  be  sued  for  and  col- 
lected in  another  jurisdiction.    Prohibition  ordered.     Ibid, 

9.  Since  the  passage  of  the  act  of  1824,  it  has  been  repeatedly  decided, 

that  in  summary  process  cases,  to  entitle  himself  to  a  decree,  the 
plaintiff  must  establish  to  the  satis&ction  of  the  presiding  judge,  a 
demand  beyond  twenty  doUars,  See  Davidson  v.  Setzler ;  Cltne  v. 
Craven ;  Logan  &  M'Intyre  v.  Cobb,  (not  reported ;)  and  Fergaaon 
V.  Femster,  1  Bail  516 :  an  exception  in  the  case  of  Nance  v.  Pal- 
mer, 2  Bail  88,  was  compelled  to  be  made  where  the  case  went  to 
the  jury.    Allen  v.  Singleton,    289. 

10.  A  State  Court  has  no  jurisdiction  over  the  offence  of  stealing  a  letter 
from  the  mail  in  violation  of  the  act  of  Congress  of  1825,  regulating 
the  post  office  department.  (The  case  of  ^e  State  v.  Wells,  2  Hill, 
687,  contra  overruled.)     The  SU^  v.  M* Bride.    400, 

11.  By  the  constitution  of  the  United  States,  as  well  as  upon  general 
principles  of  law,  a  criminal  oflfence  arising  under,  and  created  by, 
an  act  of  Congress,  is  punishable  only  in  the  courts  of  the  United 
States.    Ibid. 

12.  An  act  of  Congress  conferring  jurisdiction  in  such  a  caae  upon  the 
State  Courts,  is  unconstitutional  and  void.    Ibid, 

See  Justice  of  the  Peace,  1. 

JURY. 

1.  Where  an  indictment  m  a  capital  case  is  so  utterly  defecttve,  that  no 

judgment  can  be  pronounced  upon  it,  either  of  conviction  or  acquittal, 
the  judge  on  the  circuit,  in  the  exercise  of  his  discretion,  may  pro- 
perly withdraw  the  record  from  the  jury  and  discharge  them  from 
the  further  consideration  of  the  case,  withotU  the  consent  of  ike  pri- 
soner,  and  remand  him  for  trial  at  a  succeeding  court  State  v,  Ray,  1. 

2.  The  cases  in  which,  and  the  principles  upon  which,  the  circuit  judge 

should  exercise  his  discretion  as  to  discharging  a  jury  in  a  capital  or 
other  criminal  case  stated.     Ibid, 

JUSTICE  OF  THE  PEACE. 

In  all  cases  of  contract,  where  the  demand  does  not  exceed  twenty  dol- 
lars, the  jurisdiction  of  a  Justice  of  the  Peace  is,  by  the  act  of  1824, 
p.  25,  declared  to  be  exclusive.     Allen  v.  Singleton.    289. 
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JUSTICE  OP  THE  PEACE  OP  ANOTHHt  STATE.    See  Fobeigh 
Laws,  Judgxents  and  Judicui.  Peogssdings,  1,  2. 

UEN.    See  Common  Cabbiess,  12»  13, 14, 16, 16, 17 ;  Exscution,  1. 

UMITATIONS  STATUTE  OP.    • 

1.  Under  the  statutes  of  Kmitatipns,  of  1712  and  1824,  (P.  L.  101,  a.  a. 

1824,  p.  24,)  the  settled  construction  is,  that  the  right  or  title  to  lands, 
and  the  consequent  remedy  by  action  for  an  injury  to  the  same,  by 
withholding  the  possession,  can  only  be  barred  by  an  httxtal  pedis  pos^ 
fessiOf  for  the  time  fixed  by  the  acts.  The  reason  of  this  seems  to 
be,  that  until  there  is  an  actual  permanent  possession  by  some  claim- 
ant, the  party  to  whom  the  right  or  tide  to  the  land  accrued,  cannot 
prosecute  it    King  v.  Smith,    10. 

2.  The  principle  that  an  actual  possession  of  a  part  of  a  tract  of  land,  by 

color  of  title^  for  more  than  ^ve  years,  under  the  act  of  1712,  would 
bar  the  right  of  a  claimant  to  prosecute  the  same,  has  been  irrevoca- 
bly settled  since  the  case  of  Reid  v.  Eifert,  reported  in  a  note  to  1 
N.  &  M'Cord's  Rep.  374 :  The  subequent  cases  on  this  subject 
reviewed.  These  cases  clearly  show  that  the  operation  of  the  act  of 
limitations  depends  upon  an  actual  possession  of  the  land  in  dispute, 
and  not  upon  a  mere  non  claim  by  the  plaintiff.  Ibid, 
d.  They  also  show  that  the  plaintiff's  right  of  action  for  the  locus  in  quo, 
must  have  existed  against  some  one  tor  more  than  the  time  allowed 
by  the  law,  or  he  cannot  be  barred.  If,  therefore,  any  one,  before  the 
defendant,  had  an  actual  possession  for  more  than  Jive  or  ten  years 
(a0  the  case  may  be,)  it  would  bar  the  plaintiff  as  wall  as  if  it  had 
been  in  the  defendant    Ibid* 

4.  But,  unconnected  possessions,  each  being  for  a  shorter  time  than  that 

limited  by  the  statutes,  but  when  joined  together  making  Jive  or  ten 
years,  cannot  be  united  so  as  to  bar  the  plaintiff.    Ibid. 

5.  In  actions  of  trespass  to  try  title  to  lands,  the  bar  of  the  statute  of  lim- 

itations can  only  be  interposed  to  prevent  the  plaintiff  from  recover- 
ing where  he  has  had  a  right  of  action  against  the  defendant,  or  some 
onCf  for  the  locus  in  quo^  for  Jive  or  ten  years,  as  the  case  may  be,  and 
has  during  that  time  failed  to  prosecute  it.     Ibid, 

6.  A  defendant,  who  has  been  in  possession  of  lands  for  a  less  time  than 

the  statutory  period,  cannot  unite  his  possession  with  that  of  a  pre- 
vious tenant,  from  whom  he  purchased,  in  order  to  make  out  the  five 
or  ten  years  requiredjby  the  statute,  to  bar  the  plaintiff's  right  of  reco- 
very ;  for,  until  that  period  has  rim  out,  they  are  both  to  be  regarded, 
as  it  respects  the  true  owner,  as  mere  trespassers.  A  conveyance 
from  the  first  to  the  second  tenant,  under  such  circumstances,  con- 
veys nothing.    Ibid. 

7.  If  both  possessions  could  be  referred  to  one  entry,  as  in  the  case  of 

landlord  and  tenant,  or  in  the  case  of  a  descent  from  a  disseisor  to 
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his  heira,  and  a  continuance  of  possession  by  them,  then  the  opera- 
tion of  the  statute  would  commence,  it  seems,  from  the  entry  by  the 
landlord  or  ancestor.    Ibid. 

8.  On  a  note  payable  on  demand,  the  maker  is  bound  to  pay  immediately, 

and  is  not  entitled  to  days  of  grace.  The  holder  may  sue  on  the 
same  day  the  note  is  made.  Any  other  demand  than  by  suit  is  unne- 
cessary. Whenever  the  plaintiff  may  sue  the  defendant,  a  cause  of 
action  may  be  said  to  have  accrued  to  him,  and  from  that  time  the 
statute  of  limitations  begins  to  run ;  consequently,  upon  a  note  pay- 
able on  demand,  the  statute  commences  from  the  date,  if  it  have  one, 
and  if  without  date,  from  its  delivery.     Smith  v.  Bythetoood,    245w 

9.  Action  of  assumpsit    Plea  statute  of  limitations.    Replication  that 

defendant  was  out  of  the  State  at  the  time  the  cause  of  action  accrued 
against  him,  and  that  the  suit  was  brought  within  two  years  after 
the  defendant's  return  to  the  State.  The  judge  below  nonsuited  the 
plaintiff  on  the  ground,  that  his  cause  of  action  was  barred  by  the 
statute,  there  being  nq  saving  in  the  statute  as  to  absent  defendants. 
Nonsuit  set  aside  and  new  trial  granted,  (The  judges  all  concuiring 
in  granting  a  new  trial,  but  delivering  separate  opinions.)  Smith  v. 
Mitchell    316. 

10.  Although  our  act  of  limitations  of  1712,  (P.  L.  102,)  requires  all 
actions  of  account,  upon  the  case,  &c.,  to  be  brought  "  within  four 
years  next  after  the  cause  of  such  actions,  or  suits,  and  not  after ;  ** 
and  contains  in  itself  no  express  saving,  or  exception,  as  to  causes 
against  persons  out  of  the  State,  at  the  time  such  causes  of  action 
may  accrue  against  them  ;  yet  upon  the  construction  of  the  whole 
act.  Held,  that  when  such  a  cause  of  action  accrues  to  a  piaintifi^ 
resident  in  this  State,  against  a  party  residing  out  of  the  State  at  the 
time,  the  statute  does  not  begin  to  run  until  his  return  within  the 
jurisdiction  of  the  courts  of  this  State.  (Per  Richardson,  J.,  in  de- 
livering the  opinion  of  the  court. — ^Butler,  J.,  concurring.)     Ibid, 

11.  By  the  stat  4  Ann,  Ch.  16,  s.  19,  (P.  L.  96,)  it  is  enacted,  ^  That  if 
any  persons  against  whom  there  is,  or  shall  be,  any  such  suit  or  cause 
of  action,  &«.,  (action  of  account^  or  upon  the  case^  4^.,)  he  or  she 
shall  be  at  the  time  of  any  such  cause  of  suit,  &c.,  given  or  accrued, 
&c.,  beyond  the  seas,  that  then  such  person  or  persons,  who  is  or  shall 
be  entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the 
said  actions  against  such  person  or  persons,  after  their  return  from 
beyond  the  seas,  within  such  times  as  are  respectively  limited  for  the 
bringing  of  the  said  actions  before,  by  this  act,  and  by  the  said  other 
act,  made  in  the  twenty-first  year  of  the  reign  of  James  the  first." 
The  statute  of  Anne  was  enacted  in  1705,  and  was  made  of  force 
contemporaneously  with  the  passage  of  our  act  of  limitations  of  1712, 
which  last  act  was  copied  frt>m  and  substituted,  with  alterations,  for 
that  of  the  twenty-first  year  of  James  the  first.  Held,  that  although 
the  saving  as  to  parties  beyond  seas,  in  the  statute  of  Annet  is  refer- 
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able  in  terms,  only  to  that  statute  and  the  statute  of  the  twenty-first 
year  of  James  the  first ;  yet  by  a  &ir  and  liberal  construction,  it  may 
be  considered  as  applicable  to  the  act  of  limitations  of  1712.  (Per 
Richardson,  J.,  in  delivering  the  opinion  of  the  court. — Butler,  J., 
concurring.    Ibid, 

12.  Our  statute  of  limitations  was  passed  on  the  twelfth  day  of  Decem- 
ber, 1712,  and  the  act  for  declaring  of  force  certain  English  statutes, 
was  passed  on  the  same  day.  Among  the  statutes  declared  of  force, 
is  the  statute  of  4  Anne,  c  16. — By  the  nineteenth  section  of  that 
statute,  it  is  declared  in  substance,  that  if  the  defendant,  when  the 
cause  of  action  accrued,  be  beyond  seas,  he  may  be  sued  after  his 
return,  within  the  time>  fixed  by  the  statute  of  the  twenty-first  year 
of  James  I.,  which  is  six  years.  The  statute  of  James  is  not  of  force, 
and  the  time  allowed  for  bringing  actions  of  assumpsit  by  our  act,  is 
only  four  years.  In  every  other  respect,  there  is  no  repugnancy 
between  our  act  of  1712,  and  the  nineteenth  section  of  the  statute  of 
the  fourth  of  Anne,  c.  16.  As  they  were  both  declared  to  be  the  law 
of  the  State  on  the  same  day,  they  must  be  regarded  as  parts  of  one 
system,  and  construed  togeUier,  so  far  as  they  are  consistent  The 
action  in  this  case  was  brought  within  two  years  after  the  defendant's 
return  to  the  State,  and  the  question  whether  he  is  allowed  four  or 
six  years,  does  not  arise.  (Per  Evans,  J. — Earle  and  O'Neal!,  Js., 
concurring.)     Ibid* 

See  Guaranty,  2,  3. 

LOST  NOTE.    See  Evidence,  12. 

LOUISVILLE,   CINCINNATI   AND  CHARLESTON   RAIL  ROAD 
COMPANY. 

1.  The  35  }  of  the  act  of  1885,  (acts  of  1835,  p.  54,)  incorporating  the 

Louisville,  Cincinnati  and  Charleston  Rail  Road  Company,  provides, 
"  that  where  any  lands  or  right  of  way  may  be  required  by  the  said 
company,  for  the  purpose  of  constructing  their  road,  and  for  want  of 
agreement  as  to  the  value  thereof^  or  from  any  other  cause,  the  same 
cannot  be  purchased  from  the  owner  or  owners,  ike  same  may  be  taken 
at  a  valuation  to  be  made  by  commissioners,"  &c.  Held,  to  be  con- 
_  stitutionaL     The  LouisvUle,  Cincinnati  and  Charleston  Rail  Road 

Company  v.  ChappeU.    Same  v.  Reese,    383. 

2.  All  the  writers  upon  the  fundamental  principles  of  national  societies 

agree,  and  it  has  now  become  a  principle  of  universal  law,  that  private 
property,  whether  real  or  personal,  may  be  taken  for  piAlic  use,  upon 
just  compensation  to  the  owner.  This  doctrine  has  been  uniformly 
recognised  in  this  State.  See  the  cases  of  Lindsay  v.  Comm'rs,  2 
Bay,  38 ;  Ford  v.  Whitaker,  1  N.  &  M'Cord,  6 ;  M'Gowen  v.  Starke, 
1  N.  &  M'Cord,  387 ;  Comm'rs  v.  Singleton,  2  N.  &  M'Cord,  528 ; 
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Eaves  ▼.  Teny,  4  M'Cordt  125 ;  and  State  ▼•  DawMm,  Riley's  Com 
103.    Ihid. 

8.  The  exercise  of  such  a  power  belongs  to  the  eminent  domain  of  the 
State,  and  it  devolves  upon  the  legislature  to  decide  in  regard  to 
great  works  of  improvement,  whether  the  public  benefit  is  of  suffi- 
cient importance  to  justify  the  exercise  of  the  emineni  domain  in  suck 
cases.    Ibid. 

4.  And  the  only  restriction  is,  that  private  property  cannot  be  taken,  with- 

out just  compensation  to  the  owner.     Ibid, 

5.  The  exercise  cf  this  power  in  relation  to  the  Louisville,  Cincinnati  and 

Charleston  Rail  Road,  is  to  be  found  in  the  authority  conferred  in  ike 
charter  upon  the  company  to  lay  out  and  construct  a  road  between 
the  given  termini :  and  in  the  actual  construction  of  the  road  the 
company  are  to  be  considered  so  far  the  mere  authorised  agents  of 
the  State,  to  execute  the  power  conferred.     Ibid. 

6.  The  Louisville,  Cincixmati  and  Charleston  Rail  Road  is  to  be  consider- 

ed as  a  great  public  improvement^  and  when  made,  a  public  highway f 
and  the  legislature  may  appropriate  private  property  for  such  improve- 
ment, or  authorise  a  corporation  thus  to  appropriate  it,  upon  full  com- 
pensation to  the  owner.    Ibid. 

7.  The  d7th  clause  of  the  act  of  incorporation,  provides  a  full  and  ample 

mode  of  compensation  to  the  land  owner  for  any  loss  or  damage  he 
may  sustain  by  the  company,  in  taking  his  property,  in  which  the  trial 
by  jury  is  preserved,  and  which  constitutes  the  proper  tribunal  for  the 
decision  of  such  questions.    Ibid. 

LUNATICS. 

1.  The  old  rule  was,  that  a  party  could  not  stultify  himself;  but  it  is  now 

subject  to  many  modifications,  and  it  may  now  generally  be  stated, 
that  if  a  party  sought  to  be  charged  with  a  contract,  can  show  that 
he  waB  so  devoid  of  understanding  as  to  be  utterly  incapable  of  under- 
standing it,  he  is  not  bound  by  it.    M^Creight  v.  Aiken.    56. 

2.  Proceedings  in  the  court  of  equity,  establishing  the  lunacy  of  the  plain- 

tiff are  admissible  to  prove  the  lunacy  of  the  plainti£^  in  an  action 
at  law  by  him  against  a  third  person  not  a  party  to  the  proceedings. 
Ibid. 

3.  In  chancery,  the  rule  oi  practice  is  uniform,  that  where  the  com- 

mittee of  a  lunatiCf  sue  for  any  thing  in  the  right  of  the  lanatic,  the 
coomiittee,  as  well  as  the  lunatic,  must  be  made  parties.  In  suits  at 
law,  the  rule  is  otherwise.  There,  the  action  must  be  brooght  in 
the  name  of  the  lunatic  dlonef  if  of  full  age ;  and  if  under  age,  by 
guardian.  So^  in  the  case  of  a  hinaiic  drfendani,  if  he  be  within  age, 
he  must  appear  by  guardian ;  and  if  not  of  foil  age,  by  attorney* — 
Ibid. 
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MAUCIOUS  PROSECUTION.    See  Action  oh  the  Case,  1, 2»  d,  4 
MORTGAGE.    See  Agbbbmsnt,  1. 

MOULTRIEVILLE. 

1.  In  the  act  incorporating  the  village  of  Moultrieville,  the  power  of  ma- 

king bye-lawB  is  conferred  on  the  Town  CounciL  The  act  further 
provides,  "  that  the  said  Town  Council  may  affix  fines  for  offences 
against  their  bye-laws,  and  appropriate  the  same  to  the  public  uses 
of  the  island  ;  but  no  fine  shall  exceed  twenty  pounds  sterling  for  any 
one  offence;  which  fines,  where  they  exceed  five  pounds  sterling, 
may  be  recovered  in  the  Court  of  Common  Pleas  in  Charleston,  and 
when  under  the  sum  of  £5,  before  the  Intendant  and  Wardens,  or 
any  two  of  them."  The  State  ex  relatione  David  Truesddle  v.  The 
Town  Council  of  MouUrieviile,    15^. 

2.  An  ordinance  of  the  town  council  provides,  **  that  fix>m  and  after  the 

passing  of  this  ordinance,  it  shall  not  be  lawful  for  any  person  or  per- 
sons, at  any  time  to  cut  down  and  make  use  of  the  cedars,  or  other 
trees,  on  the  east  end  of  the  island,  known  as  the  '  myrtles,'  for 
posts,  ship  timber,  or  for  any  other  purposes  whatsoever,  except  for 
fescines  to  resist  the  encroachment  of  the  sea :  any  person,  or  per- 
sons, ofiending  in  the  same,  shall  forfeit  and  pay  for  each  and  every 
offence,  to  the  use  of  the  corporation,  the  sum  of  $5,  to  be  recovered 
before  the  Intendant  and  Wardens."    Ibid. 

9.  The  relator  in  one  proceeding  before  the  Intendant  and  a  Warden, 
and  by  one  judgment,  had  been  convicted  of  forty  different  offences 
under  this  ordinance  and  fined  $5  for  each  offbnce,  making  an  aggre- 
gate of  $200 ;  each  offence  being  supposed  to  consist  in  each  tree 
by  him  cut  down.    Ihid. 

4.  The  specification  of  the  relators  offence  was,  "•  that  he  cut  down  at  va- 
rious times,  a  cedar  tree,  and  did  from  time  to  time  continue  cutting 
down  the  same,  until  he  committed  one  hundred  violations  of  the  ordi- 
nance aforesaid,  by  cutting  down  one  hundred  trees."  Held  insuffi- 
cient in  not  setting  out  that  the  relator  '*made  use  of  the  cedars," 
by  him  cut  down,  as  the  offence  under  the  ordinance  does  not  consist 
merely  in  cutting  down,  but  in  cutting  down  and  making  use  of  the 
trees.    Ibid. 

b.  The  matter  as  charged  in  this  specification,  amounts  to  no  more  than  a 
single  offence,  for  it  may  well  be  that  every  tree  cut  down  by  the  re- 
lator, of  which  he  stood  convicted,  were  cut  on  one  day,  and  under 
the  ordinance  the  cutting  down  more  trees  than  one,  at  one  time, 
would  be  but  one  offence.    Ibid. 

6.  Under  the  act  of  incorporation  above  referred  to,  the  town  council 
had  no  power  by  one  judgment  to  fine  for  more  than  jC6.  This  is 
limited  by  the  act,  and  according  to  its  very  words,  ''where  the  fines 
exceed  J&6,  they  are  to  be  recovered  in  the  Court  of  Coouion  Pleas 
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for  Charleston."  In  this  casei  the  fines  imposed  and  about  to  be  col- 
lected  tinder  the  warrant  of  the  town  council,  are  &r  beyond  the  sum 
thus  limited.  It  will  not  do  to  say  they  are  for  separate  offences.^ 
They  are  imposed  at  one  sitting,  and  for  offences  anterior  to  it,  and 
thus  make  an  aggregate  of  fines  incurred  by  the  party  beyond  JC5, 
and  one  therefore,  according  to  the  charter,  to  be  sued  for  and  col- 
lected in  another  jurisdiction.    Prohibition  ordered.     Ihid. 

MURDER  OF  A  SLAVE.    See  Indictment,  9, 10, 11. 

NEGROES  AND  PERSONS  OF  COLOUR.    See  Retailing,  1,  2, 3, 4. 
Slates,  1. 

NEW  TRIAL. 

1.  Upon  an  indictment  against  the  defendant,  the  proprietor  of  a  licensed 

grocery,  No.  3,  in  the  city  of  Charleston,  for  selling  liquor  to  a  slave, 
the  proof  was  that  the  liquor  was  sold  by  the  clerk  of  the  defendant 
in  his  absence ;  and  as  far  as  it  appeared  by  any  express  evidence, 
without  his  authority.  The  jury  found  the  defendant  guilty.  Under 
the  peculiar  circumstances  of  the  case,  the  clerk  having  been  already 
punished  for  the  same  act — ^the  court  granted  a  new  trial  State  v. 
Bohles.    145. 

2.  The  questions  of  competency  to  make  a  will  and  of  undue  influence  in 

procuring  a  wiH  to  be  made,  where  there  is  no  exception  to  the  in- 
structions of  the  judge,  or  other  legal  objection,  are  questions  of  fact 
for  the  jury,  and  their  verdict  will  not  be  disturbed.  TiUman  et  dL 
V.  Hatcher.    271. 

9.  The  subsequent  discovery  of  written  documents,  important  to  the  issue, 
and  either  unknown  before  or  entirely  out  of  the  reach  of  the  party 
offering  them,  has  been  it  seemst  sometimes,  though  rarely,  held  a 
sisfficieat  ground  for  a  new  trial ;  but  never  where  the  party  might  by 
due  diligence  have  procured  them  before  the  triaL    Ibid. 

4.  On  the  trial  of  an  issue  in  .the  circuit  court,  made  up  on  an  appeal  from 

the  ordinary,  involving  the  competency  of  the  testatrix  to  make  a 
will,  and  the  question  of  undue  influence  in  procuring  the  will  to  be 
made,  many  witnesses  were  examined,  and  the  testimony  was  con- 
flicting. The  jury  found  a  verdict  for  the  appellants,  disaffirming  the 
will.  The  executor,  the  appellee,  moved  this  court  for  a  new  trial, 
among  other  grounds,  upon  the  discovery  since  the  trial  of  the  case, 
of  an  older  wiU  of  the  testatrix  than  the  one  in  question,  among  his 
own  papers.  Held  insufficient,  and  no  ground  for  a  new  triaL — 
Ibid. 

5.  Where  a  witness  swears  without  any  knowledge  or  consciousness  of 

interest  in  the  cause,  and  without  any  objection  on  that  account  at 
the  trial,  the  discovery  of  a  document,  or  other  evidence,  afterwards. 
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t  which  goes  to  show  that  the  urilaess  was  in  fact  interestedt  does  not 

i|  foniish  in  itself  any  ground  for  a  new  triaL    Ibid. 

r  NONSUIT.    See  Practice,  1,  2,  3,  4,  5, 6. 
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ORDmARY. 

1.  On  an  appeal  to  the  Court  of  Common  Fleas,  from  the  decision  of  a 

Court  of  Ordinary,  establishing  a  will,  the  correct  practice  is  for  the 
appellants  to  file  a  suggestion,  setting  forth  the  proceedings  in  the 
Ordinary's  Court,  and  then  to  assign,  specifically,  the  supposed  errors 
in  the  judgment  of  that  court  Southerlin  et  ah  v.  M* Kinney  et  al, 
'  85. 

2.  In  such  a  case,  the  appellants,  who  are  regarded  as  the  actors  and  af- 

firmants of  the  truth  of  the  issues  before  the  court,  are  bound  to  open 
the  case,  and  are  entitled  to  the  reply  in  evidence  and  argument — 
(a  P.  Tilhnan  et  aL  y.  Hatcher,  271).     Ibid. 

3.  Amendments  should,  in  general,  be  allowed  where  they  do  not  operate 

to  delay  or  prejudice  the  other  party ;  but  even  then  it  is  not  usual 
to  allow  them,  except  in  cases  of  surprise  or  accident  Nothing  of 
that  kind  being  pretended  in  this  case,  the  motion  to  amend  was 
properly  refused.    Ibid. 

4.  The  act  of  1789,  (P.  L.  482,)  in  relation  to  granting  administration, 

applies  to  cases  where  the  executors  of  a  will  are  dead,  or  refuse  to 
qualify,  as  well  as  to  cases  of  intestacy.     Smith  v.  Wingo.    287. 

5.  By  that  act,  the  ordinary  is  compelled  to  grant  administration  in  the 

order  prescribed.  The  grandson  of  a  deceased  testator  is,  in  a  class, 
preferred  to  mere  next  of  kin ;  of  these  last,  in  a  case  of  intestacy, 
such  as  may  be  entitled  to  a  distributive  share,  would  be  entitled  to 
administration ;  but  this  provision  does  not  apply  where  there  is  a 
will.    Ibid, 

6.  In  the  case  of  the  next  of  kin,  as  a  class  entitled  to  administration,  the 

ordinary  may  select  one,  preferring  among  them  (as  he  most  proba- 
bly would)  he  who  has  an  interest  under  the  will.    Ibid. 

7.  But  as  against  a  stranger,  any  of  the  enumerated  persons  in  the  statute 

are  entitled  to  preference,  and  the  ordinary  would  be  bound  to  com- 
mit administration  accordingly.     Ibid. 

8.  According  to  the  case  of  Thompson  v.  Huchet,  2  HilL  347,  the  ordin- 

axy,  at  the  instance  of  any  of  the  parties  enumerated  in  the  statute  as 
entitled  to  administration,  would  be  bound  to  revoke  an  administration 
committed  to  a  stranger  and  grant  it  to  the  applicant    Ibid. 

9.  The  creditors  of  a  deceased  debtor,  whether  by  judgment,  bond,  or 

simple  contract,  must,  for  the  collection  of  their  debts,  procee4  against 

Vol.  L— 65 
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the  executor  or  administrator  of  their  debtor.  They  have  no  riglit 
at  law  to  claim  payment  from  any  one  else,  unless  it  may  be  that  in 
the  case  of  a  bond-debt,  a  recovery  might  be  had  against  the  hein, 
on  account  of  real  estate  descended.  In  equity,  the  rule  is  also  imi. 
/onii,  that  the  executor  or  administrator  of  the  debtor,  must  be  a  par- 
ty.    Easterling  {Ordinary)  v.  Thompson.    846. 

10.  The  ordinary,  in  making  up  the  accounts  of  an  administrator  at  the 
instance  of  a  creditor,  cannot  do  so  unless  he  has  the  proper  parties 
befDre  him :  upon  the  death  of  an  administrator,  his  admiuistrator  is 
not  accountable  to  the  creditors  of  the  first  intestate ;  against  him 
they  have  no  right  of  action.  Their  remedy  is  against  the  admims- 
trator  de  bonis  non  of  the  first  intestate,  whose  duty  it  is  to  have  an 
account  from  the  administrator  of  the  administrator.     Ibid, 

11.  During  the  life  time  of  the  administrator  of  an  intestate,  the  crediton 
of  the  intestate  have  a  right  to  claim  an  account  from  him.  On  bis 
deathf  their  remedy  directly  against  him  is  gone.  It  is  only  throng 
an  admiauUraior  de  bonis  non  of  the  first  intestcUCt  they  can  have  an 
account :  for  at  law,  or  before  the  ordinary,  the  administrator  de  horns 
non  of  the  first  intestate^  is  the  only  party  entitled  to  demand  the 
account  In  equity^  the  creditors  of  the  first  intestate,  by  making  the 
administrator  de  bonis  non  of  such  intestate  and  the  administrator  of 
the  first  administrator,  parties,  might  claim  and  have,  ii  seemsj  an 
account  of  both  administrations.    Ibid, 

12.  On  an  appeal  from  a  decree  of  the  ordinary,  making  the  administra- 
tor of  an  estate  liable  for  the  amount  of  a  debt  lost  by  his  want  of 
diligence :  Held,  that  the  liability  of  the  administrator  upon  the 
&cts  reported  by  the  ordinary,  was  a  conclusion  of  law,  proper  for  the 
court,  and  not  a  question  of  foct  to  be  submitted  to  a  jury.  Jennings 
et  al.  v.  Weeks.    452. 

13.  The  administrator  of  an  estate  held  the  note  of  a  third  person  given 
to  the  intestate,  which  fell  due  on  the  first  of  January,  1823.  The 
writ  on  which  judgment  was  obtained,  did  not  issue  until  October, 
1826,  nearly  four  years  afterward,  in  the  meantime  the  party  be- 
came insolvent.  Held,  that  the  decree  of  the  ordinary,  charging 
the  administrator  with  the  amount  of  the  debt,  as  having  been  lost 
by  his  laches,  was  correct,  and  properly  affirmed  by  the  circuit  court. 
Ibid. 

14.  The  act  of  1799  provides  for  the  right  of  appeal  from  the  ordinary  to 
the  circuit  court,  and  is  not  limited  to  any  specific  classes  of  cases. 
The  circuit  courts  are  required  to  hear  such  appeals,  '*  and  all  matters 
of  &ct  shall  be  tried  by  a  jury."  There  seems  to  be  no  sufiicient 
reason  for  saying  that  the  right  of  jury  trial  in  such  cases,  shall  be 
restricted  solely  to  questions  of  devisavii  vel  non.     Ibid, 

15.  The  correct  course  of  practice,  on  appeals  from  the  ordinary,  indica- 
ted.   Ibid. 
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PARTITION.    See  Tbbspass  to  Try  Title,  1ft  11, 12, 13, 14, 

PARTNERSHIP. 

Though  a  debt  due  by  one  partner  cannot  be  set  off  against  a  demand 
due  to  the  partnership,  yet  when  one  is  indebted  to  a  partnership,  and 
during  the  existence  of  it  delivers  flour,  bacon,  or  other  articles,  to 
one  of  the  partners,  which  it  is  understood  between  them  shall  be 
received  in  payment  of  the  partnership  demand,  the. debtor  is  dis- 
charged on  the  ground  of  payment ;  and  the  circumstance  that  the 
articles  were  applied  to  the  individual  use  of  the  partner  receiving 
them,  does  not  vary  the  case.     BrKee  eiaLy,  Straup.    291. 

PAYMENT.    See  Agbeement,  1.    Pabtmzbshxp, 

PERJURY.    See  Action  on  thb  Case,  ft  7. 
PILOT.    See  Insukance,  1,  2. 

PLEADING. 

1.  In  an  action  of  malicious  prosecution,  the  declaration  charged  that  the 

defendant  contriving  and  maliciously  intending  to  injure  the  plaintiff, 
&Cf  procured  one  F,  C.  Riff,  to  appear  before  the  defendant,  a  jus- 
tice of  the  peace,  and  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause  whatever,  to  make  oath,  dtc  Held  sufficient 
after  verdict    Perdu  v.  Connerly.    46. 

2.  In  the  above  allegation,  the  act  done  by  Ruff  is  charged  to  have  been 

false  and  malicious,  and  without  probable  cause,  and  to  have  been 
procured  to  be  thus  done  bv  the  defendant  maliciously ;  the  defendant 
is  liable  for  Ruff's  act  as  oone  by  his  procurement.    Ibid. 

3.  If  it  were  necessary  to  allege  in  this  case  that  the  defendant  knew 

that  Ruff  had  no  reasonable  or  probable  cause  for  the  charge,  this  is 
in  effect  done  when  the  defendant  is  charged  with  having  of  his 
malice,  procured  a  felse  and  groundless  charge  to  be  made ;  and  if 
defective  is  aided  after  verdict.    Ibid, 

4.  The  general  rule  of  pleading  is,  that  all  the  cux^umstances  necessary 

for  the  support  of  the  action  should  be  stated  in  the  declaration ;  and 
in  an  action  against  one  for  instituting  a  groundless  and  malicious 
prosecution,  through  the  agency  of  a  third  person,  the  averments,  1st, 
of  the  agency  of  the  defendant  in  causing  such  third  person  to  make 
a/aZ«6  charge ;  2d,  the  charge  thus  made ;  8d,  the  arrest  of  the  de- 
fendant, his  commitment,  or  enlargement  on  bail,  to  answer  the 
charge  ;.  4th,  the  presentation  of  the  bill  to  the  grand  jury  and  their 
action  upon  it ;  and  6th,  the  discharge  of  the  plaintifl^  and  that  the 
prosecution  was  thus  ended,  are  aU  that  are  necessary,  and  are  suffi- 
cient   Ibid» 


516  INDEX. 

PLEADING. 

«  .5  In  chancery  the  rule  of  practice  is  uniform,  that  where  the  committee 
of  a  lunatic  sue  for  any  thing  in  the  right  of  th  e  lunatic,  the  committee, 
88  well  as  the  lunatic,  must  be  made  parties.  In  suits  at  law,  the  ruk 
is  otherwise.  There  the  action  must  be  brought  in  the  name  of  the 
lunatic  aionCf  if  of  full  age,  and  if  under  age  by  guardian.  So  in  the 
case  of  a  lunatic  defendant^  if  he  be  within  age,  he  must  appear  by 
guardian ;  if  of  full  age  by  aUomey,    M^Creight  ▼.  Aiken,     56. 

6.  In  an  action  of  trespass  quaredausumfregit^  the  defendant  may  justify 

his  entry  on  the  land  under  the  plea  of  the  general  issue^  by  showing 
title  in  himself  to  the  freehold.    Muldrow  et  aZ.  ads.  Jones,    64. 

7.  In  a  declaration  against  an  indorser,  a  variance  in  setting  out  the  name 

of  the  maker  of  the  note,  fix>m  that  upon  the  note  offered  in  evidence, 
would  be  fatal  But  where  the  declaration,  which  was  not  very  leg- 
ibly written,  in  some  places  described  the  maker's  name  as  "  Lqgan, 
(the  true  name,)  and  in  other  places  it  seemed  more  like  ^  Ligan, 
the  court  Held,  that  it  was  to  be  presumed  that  the  attorney  who 
drew  the  declaration  knew  the  true  name, -and  that  as  he  had  in  some 
places  put  the  name  correctly,  they  would  not  scrutinize  too  strictly, 
in  order  to  turn  a  party  out  of  court,  and  that  the  cause  of  action  was 
sufficiently  set  out  to  be  a  bar  to  another  suit  for  the  same  cause.^ — 
HoU  V.  Salman  4*  Stroud.    91. 

8.  By  a  law  of  the  State  of  Georgia,  demand  and  notice  are  dispensed 

with,  and  the  liability  of  the  indorser  of  a  note  is  made  an  absolute 
and  not  a  conditional  one.  The  declaration  set  out  the  making  of  the 
note,  the  indorsement  by  the  defendants,  demand  and  notice,  and  al- 
leged that  the  defendants  became  liable  to  pay,  &c  Held,  sufficient 
iu  reference  to  the  law  of  Georgia,  and  that  the  allegation  of  demand 
and  notice^  though  unnecessary,  did  not  vitiate  the  declaration,  but 
might  be  rejected  as  suiplussage.    Ibid, 

See  Action  on  the  Case,  5,  6,  7.    Amendment.    Awabd,  1,  2.    Ezs- 

CUTOBS  AND  ADMINISTRATORS,  1,  2,  3,  4,  5,  6,  7,  8, 11. 

POWER  TO  SELL  LANi>&    See  Dbvisb,  1, 2,  8. 

PRACTICE. 

1.  In  a  joint  action  of  trespass,  assault  and  battery,  against  two  defendants, 
the  plaintiff  having  ikiled,  on  the  trial,  to  make  out  any  case  against 
one,  on  the  motion  of  the  defendant's  counsel,  a  nonsuit  was  entered 
as  to  him,  and  he  was  examined  as  a  witness  for  the  other  defendant, 
against  whom  the  plaintiff  obtained  a  verdict,  upon  which  he  signed 
judgment  and  issued  execution.  The  other  defendant  entered  up  a 
judgment  of  nonsuit  and  issued  execution  for  his  cos^  At  a  subse- 
quent term,  the  defendant  against  whom  the  verdict  had  been  ob- 
tained, made  an  application  to  set  aside  the  verdict,  judgment  and 
execution  against  him,  on  the  ground,  that  in  a  joint  action  against 
several,  the  plaintiff  cannot  be  nonsuited  by  one  defendant  without 
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the  othen,  and  that  the  plainti^  in  this  ease,  having  been  nonauited 
aa  to  one  defendant,  thia  waa  a  legal  diachaige  aa  to  the  other  defen- 
dant   Motion  refuaed.    McDonald  v.  Ivy.    06. 

2.  If  the  order  of  nonanit,  obtained  by  one  of  the  defeniamts  in  thia  caae, 

operated  in  law  aa  a  diacharge  of  ihe  oQier  defendant,  the  obvioua  and 
proper  couiae  waa,  to  claim  the  benefit  of  it  at  the  moment,  either  by 
making  a  motion  for  nonauit  in  the  caae  of  the  other  defendant,  on 
the  ground  that  if  the  plaintiff  be  called  9e  to  one,  he  ia  called  aa  to 
all ;  or,  by  aaking  leave  to  plead  it  in  bar  of  the  action,  aa  a  legal  dia- 
chaige.   Ihid 

3.  The  practice  both  here  and  in  England,  ia  to  grant  relief  on  motion  or 

mle  to  show  cauee,  in  many  cases,  where  formerly  the  party  would 
have  been  driven  to  his  audita  querela^  or  to  his  writ  of  error ;  but 
in  neither  of  these  modes  would  the  party  be  allowed  to  reverse  a 
judgment,  or  to  set  aside  a  verdict  for  any  matter  of  exception  on 
the  score  of  irregularity,  or  any  matter  of  discharge  in  point  of  law, 
which  not  only  existed,  but  was  iiilly  apparent  and  within  hia  knowl- 
edge at  the  time.    Ibid. 

4.  It  would  be  an  extraordinary  proceeding,  if  after  having,  at  the  defen- 

dant's instance,  granted  his  motion  to  nonsuit  the  plaintiff  as  to  one 
of  the  defendants,  in  order  to  make  him  a  witness  for  the  other,  the 
court  should  deprive  the  plaintiff  of  the  benefit  of  his  verdict,  even 
supposing  the  irregularity  to  exist ;  and  inasmuch  as  the  defendant 
did  not  avail  himself  of  it,  but  proceeded  in  the  trial,  if  it  were  neces- 
sary to  preserve  the  symmetry  of  the  record,  the  court  would  rather 
grant  a  rule  to  set  aside  the  judgment  of  nonauit,  and  send  the  other 
defendant  also  to  a  jury.    IMd. 

5.  Had  the  defendant  attempted  to  avail  himaelf  of  the  nonsuit  as  to  the 

other  defendant,  at  the  trial  of  the  case  against  himself,  the  court 
would,  of  course,  if  the  objection  were  deemed  valid,  have  then  aet 
aaide  the  judgment  of  nonsuit,  and  put  the  case  to  the  jury.    Ibidi 

6.  According  to  the  English  rule  of  practice^  which  ia  the  correct  one,  in 

a  joint  action  against  several  defendants,  the  plaintiff  muat  be  non- 
auited  as  to  all  or  none ;  so  if  the  plaintiff  haa  obtained  a  judgment 
by  defoult,  (or  otherwise,}  against  one  defendant,  he  cannot  be  non^ 
suited  by  another  defendant ;  but  upon  an  issue  in  feet,  the  case  must 
go  to  the  jury  as  to  him.    Ibid. 

7.  The  general  rule  as  to  the  reply 'Wf  if  the  defendant  adduce  any  evidence 

the  plaintiff's  counsel  is  entitled  as  of  right  to  the  reply.  In  this 
case  the  defendant's  counsel  called  back  the  plaintif's  vntnen,  after 
the  plaintiff  had  closed  his  case,  to  prove  his  defence.  Hsld,  that 
the  plaintiff  was  entitled  to  the  reply.    Hagood  v.  CaUicart.    262* 

8.  In  making  a  motion  to  the  court  for  leave  to  file  a  suggestion  to  aet 

aside  a  judgment  as  fraudulent,  it  is  not  necessary  for  the  promovent 
to  serve  the  opposite  party  with  affidavits  of  the  fecta  upon  which 


518  INDEX. 

PRACTICE. 

his  motion  is  fbanded^  at  the  time  the  notice  of  the  intended  motUn 
is  servedf  nor  at  any  time  previously  to  making  the  motion ;  nor  is  it 
necessary  in  such  a  case  to' take  out  a  rule  nisu  Hatch  et  oL  x. 
Clark.    268. 

9.  In  general,  when  a  rule  nisi  is  appUed  for,  affidavits  are  not  required; 

but  they  must  be  produced  and  filed  when  the  party  makes  his  motion 
to  make  the  rule  absolute.  So  where  a  party  has  given  reasonable 
notice  of  the  grounds  upon  which  he  intends  to  make  his  motion,  he 
has  done  all  that  he  could  or  need  have  done  by  ruU,  When  the 
motion  is  made,,  the  plaintiff  should  make  a  satis&ctory  showing  to 
the  judge,  by  affidavit^  of  its  reasonableness  and  justice.    JHcL 

10.  A  suggestion  against  a  confession  of  judgment  as  fraudulent,  "  can 
only  be  filed  by  leave  of  the  court  on  cause  shown,  creating  a  reason- 
able ground  to  believe  that  the  confession  is  fraudulent,  and  upon 
such  conditions  as  the  court  may  impose."  (S.  P.  Underwood  v. 
Posey,  1  HilL  266.)     Ibid. 

11.  There  is  nothing  in  the  act  of  1769,  (P.  L.  270,}  creating  the  sum- 
mary process  jurisdiction  of  the  court  of  common  pleas,  and  provi^ng 
among  other  things,  that  in  "  such  suit  the  plaintiff  and  defendant 
shall  have  the  benefit  of  all  matters,  in  the  same  manner  as  if  the  smt 
was  commenced  in  the  ordinary  forms  of  common  law  or  equity," 
nor  in  the  34th  rule  of  court,  prescribing  the  terms  upon  which  either 
party  may  have  a  discovery  under  this  clause  of  the  act,  which  &vorB 
the  idea  that  the  discovery  to  be  obtained  under  it,  can  be  demanded 
in  a  case  where  the  court  of  equity  would  refuse  it  HoUy  v.  Thurs- 
ton.   282. 

12.  Where  the  plea  of  the  statute  of  limitations  was  interposed  by  the 
defendant  to  the  plaintiff's  account,  in  a  summary  process,  an  inter- 
rogatory, seeking  to  discover  firom  the  defendant,  whether  he  had 
not|  since  and  when,  promised  to  pay  the  plaintiff's  account,  was 
HsLD  incompetent  and  irregular,  and  that  the  defendant  was  not 
bound  to  answer  the  same.     Ibid. 

See  Appeals,  1,  2, 3,  4, 5, 6.    Award,  1, 2,  3. 
PRINCIPAL  AND  AGENT. 

9 

1.  The  vendor  of  a  negro  slave,  tiiough  he  sell  as  the  agent  merely  of 

the  owner,  and  without  any  express  warranty,  is  liable  to  the  pur- 
chaser  upon  the  implied  warranty  of  soundness,  where  he  has 
received  notice  of  the  unsoundness  and  the  negro  has  been  tendered 
back  to  him  before  he  has  paid  over  the  purchase  money  to  his  prin- 
cipaL  And  in  such  a  case,  a  count  for  mxmey  had  and  received  will  be 
sufficient.    Parker  son  v.  Dinkins.    185. 

2.  Mrs.  G.,  a  feme  sole  employed  one  King  as  an  agent  to  retain  counsel 

for  the  prosecution  of  her  claim  to  some  lands  in  Greorgia,  and  for 
the  purpose  of  enabling  him  to  do  so,  gave  her  note  to  the  agent. 
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payable  to  himself  or  order.  King  afterwards  sold  the  note  to  one 
LawtoU)  a;td  Mrs.  G.  intermarried  with  one  Clark,  (her  co-plaintiff  in 
this  aetion,)  who  demanded  the  money  from  the  defendant.  Held, 
1,  that  the  defendant,  by  selling  the  note  to  Jjawton,  had  turned  it 
into  money,  and  that  as  soon  as  he  did  thit,  it  became  money  in  his 
bands  belonging  to  Mrs.  C,  to  be  applied  to  her  use  in  carrying  on 
her  suit  in  Georgia.  2.  That  when  her  husband  C.  revoked  the 
power  originally  conferred,  and  demanded  the  money  from  the  defen- 
dant, he  was  bound  to  pay  it,  or  account  for  the  application  of  it  3. 
That  the  plaintiffii  were  entitled  to  recover  the  amount  of  the  note 
on  a«  count  for  money  had  and  received.  4.  That  they  were  entitled 
to  recover  without  proof  on  their  part,  that  the  defendant  had  not 
employed  connsel  in  pursuance  of  the  agreement  under  which  the 
note  was  given.     Clark  4*  Wtfe  v.  King,    178. 

d.  Defendant  was  the  owner  of  a  boat,  in  which  he  was  accustomed  to 
carry  his  own  cptton  to  Charleston ;  and  occasionally,  when  he 
had  not  a  load  of  his  own,  to  take  for  his  neighbors,  they  paying 
freight  for  the  same.  One  Hotozer  was  the  master  or  patroon  of  the 
boat,  and  the  general  habit  was,  for  those  who  wished  to  send  their 
cotton  by  the  defendant's  boat,  to  apply  to  the  defendant  himself.  On 
this  occasion,  the  patroon  had  been  told  to  take  Col.  Goodwyn's  and 
Mr.  Dallas'  cotton,  which  he  had  done,  when  the  plaintiff  applied  to 
Howzer,  in  the  absence  of  the  defendant,  to  take  on  board  ten  bales 
of  his  cotton,  asking  him  if  it  was  necessary  to  apply  to  the  defen- 
dant himself ;  to  which  Howzer  replied,  he  thought  not,  and  received 
the  cotton.  Held,  that  under  the  circumstances,  the  defendant  was 
bound  by  the  act  of  Howzer,  as  being  within  the  general  scope  of  the 
authority  conferred  upon  him  by  placing  him  in  the  situation  of  mas- 
ter of  the  boat,  and  that  defendant  was  consequently  chargeable  as  a 
common  carrier.    M'Clure  v.  Richardson.    215. 

PRINCIPAL  AND  SURETY. 

1.  In  the  ease  of  co-sureties.  Who  pay  the  debt  of  their  principal,  the  gen- 

eral rule  is,  that  each  must  sue  for  the  amount  paid  by  himself ;  and  if 
they  were  to  join,  their  interest  generally  being  several,  they  would 
&il.  But,  where  the  debt  of  the  principal  has  been  paid  out  of  a  joinjt 
fund,  or  by  the  joint  credit  of  the  sureties,  then,  the  payment  being 
a  joint  act  and  creating  a  joint  interest,  they  may  sustain  an  action 
against  the  principal,  in  their  joint  names.  Stewart  <f  Cooper  v. 
Vaughan.    33. 

2.  Where  co-sureties  pay  the  debt  of  their  principal,  by  their  joint  and 

several  note,  such  payment  is  equivalent  to  a  payment  by  a  common 
fiind,  or  money,  belonging  to  both,  and  gives  a  joint  right  of  action  to 
both,  against  the  principal,  to  recover  over  from  him  the  amount  so 
paid.     Ibid. 
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PROHIBITION.    See  JuBisDicTioN. 

RAIL  ROAD.     See  LouisyiLLBt  CracmNATi  and  Chiblestoh  Rail 
Road  Comfaiit. 

RELEASE.    See  AgbAement,  1. 

REMAINDER 

1.  In  this  State*  as  well  as  in  England,  a  feoiSment,  with  livery  of  aeinn 

by  the  tenant  for  life  of  the  legal  estate,  will  bar  all  contingent 
remainders  ;  and  the  rule  is  not  modified  by  the  circumstance,  that 
the  remainder  man  is  an  in£uit.  ReeffetTi  v.  Ex*ors  of  MiddUHcm  ; 
Same  v.  Hamilton ;  KirUoch  v.  Ex'ors  of  Middleton  ;  Same  v.  Hamil' 
ton ;  Dehon  v.  Re^em,    459. 

2.  A  feoffment  so  made,  together  with  a  release  of  the  right  of  entry  and 

action  by  the  person  next  entitled  in  remainder  or  reversion.  Held. 
to  be  such  a  title  as  a  purchaser  is  bound  at  law  to  accept.    Ibid, 

REPLY.    See  Appeals,  1,  2 ;  Practice,  7. 

RETAILING ;  SELLING  LIQUOR  TO  A  SLAVE ;  AND  ILLEGAL 
TRAFFIC  WITH  SLAVES. 

1.  Upon  an  indictment  against  the  defendant,  the  proprietor  of  a  licensed 

grocery  No.  d,  in  the  City  of  Charleston,  for  selling  liquor  to  a  slave ; 
the  proof  was,  that  the  liquor  was  sold  by  the  clerk  of  the  defendant, 
in  his  absence  :  and  as  fiaur  as  it  appeared  by  any  express  evidence, 
without  his  authority.  The  jury  found  the  defendant  guilty.  Under 
the  peculiar  circumstances  of  the  case — ^the  clerk  having  been  alrea- 
dy punished  for  the  same  act — ^the  court  granted  a  new  trial  State 
V.  Boldes,    145. 

2.  The  rule  of  evidence,  established  by  the  5th  section  of  the  act  of  1834, 

p.  14,  in  relation  to  illegal  traffic  with  slaves,  applies  only,  it  seems, 
to  cases  arising  under  the  act  of  1817.    State  v.  Stone,    147. 

9.  Though  the  act  of  1834,  as  to  wendors  of  liquors,  &c.  may  be  consi- 
dered as  repealing  the  penal  provisions  of  the  act  of  1817 ;  yet  the 
rule  of  evidence  established  by  the  act  of  1817,  (which  requires  the 
defendant  to  produce  and  prove  the  written  permission  of  the  owner 
or  employer,  to  deal,  trade  or  traffic,)  remains  in  full  force,  and  applies 
to  indictments  under  the  act  of  1834.     Ibid, 

4.  Where  a  man  is  charged  with  a  crime  and  does  not  deny  it,  a  jury  is 
warranted  (especially  in  connection  with  other  strong  circumstances) 
ki  finding  a  verdict  of  guilty.     Ibid, 

RIOT. 

1.  Indictments  for  Riot — ^motion  in  arrest  of  judgment  The  indictment 
charged  in  substance,  "  that  the  defendants  unlawfully,  riotously,  and 
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routouflly  assembled  together  to  disturb  the  peace  of  the  State,  and 
being  so  assembled,  did  make  great  noise,  riot,  tumult  and  distur- 
bance, for  a  long  space  of  time,  to  the  great  terror  and  disturbance  of 
the  people,"  &c.  Held  conformable  to  the  precedents  in  such  cases, 
and  sufficient.  Motion  refused.  The  State  v.  Wm,  Brazil  Wtn, 
Oriffirty  Jas.  M'Echerin  etah;  The  Same  v.  Wm.  Brazil^  Eli 
Beach  et  at ;  The  Same  v.  L.  B.  Bowie,  Hugh  Miller,  J.  M^Eche- 
rin  et  al.    257: 

2.  Where  an  indictment  for  a  riot  charged  that  the  two  defendants,  who 

were  named,  with  divers  other  persons,  to  the  jurors  unknown,  to  the 
number  of  ten  did  assemble,  &c..  Held  sufficient  to  sustain  a  ver- 
dict of  guilty  against  the  two  defendants,  who  were  tried  and  con- 
victed. It  is  not  necessary  to  allege  that  a  riot  was  committed  by 
three  persons  named  in  the  indictment.  It  is  sufficient  to  name  those 
who  are  known,  and  to  allege  that  the  others  were  unknovm.    Ibid, 

3.  On  an  indictment  for  a  riot  conformable  to  the  usual  precedents,  after 

a  general  verdict  of  guilty,  it  is,  it  seems,  wholly  immaterial  whether 
the  facts  proved  establish  that  the  defend^ts  are  guilty  of  a  riot, 
rout,  or  unlawful  assembly.  They  are  kindred  offences,  and  the 
greater  includes  the  less.  A  general  Verdict  of  guilty,  therefore,  on 
an  indictment  for  a  riot  will  be  supported,  although  the  evidence 
establishes  no  more  than  an  unlawful  assembly.    Ibid. 

4.  Where  a  band  of  men,  consisting  of  eight  or  ten  persons,  disguised, 

paraded  at  night  through  the  streets  of  a  town,  armed  with  guns  or 
pistols,  or  both,  and  marched  backwards  and  forwards  through  the 
streets,  shooting  guns  and  blowing  horns,  to  the  terror  and  the  alarm 
of  the  inhabitants.  Held,  that  the  perpetrators  were  guilty  of  a  riot, 
and  a  motion  for  a  new  trial  refused.    Ibid. 

5.  One  of  the  persons  indicted,  though  not  proved  to  have  been  seen  in 

the  midst  of  the  party,  was  seen  coming  from  where  they  were  as- 
sembled, in  a  state  of  intoxication,  with  a  pistol  in  each  hand,  and 
spoke  of  himself  as  the  head  of  the  mob ;  Held,  sufficient  evidence 
to  sustain  a  verdict  of  guilty  against  him.     Ibid, 

RIVERS. 

1.  The  plaintiff  had  constructed  a  fishery  consisting  of  several  fish  traps, 
on  a  line  between  the  adjacent  islands  in  the  Congaree  river,  at  a 
distance  of  eighty  or  ninety  yards  with  the  customary  dam  ;  having 
obtained  the  permission  of  the  proprietor  to  use  the  shores  of  the 
islands  for  that  purpose.  The  defendants,  professing  to  be  performing 
their  duty  as  commissioners  of  fish  sluices  on  Broad  River,  cut  away 
and  destroyed  one  of  the  traps,  and  thereby  opened  a  sluice  which 
rendered  the  traps  of  no  value.  Held,  that  an  action  of  trespass  vi 
et  armis,  would  lie  for  the  injury — and  plaintiff. having  obtained  a  ver- 
dict, a  new  trial  was  refused.     Boatwright  v.  Bookman  et  dl.    447. 
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2.  The  right  of  fishery  in  the  public  navigable  riven  of  this  State,  cod- 
eidered  at  length  and  recognised.    Ibid, 

ROADS  PRIVATE.    See  Wat. 

SALE  OF  LANDS  AND  CHATTELS. 

1.  In  an  action  on  a  note  for  the  purchase  money  of  a  negro  bUtc,  the 

vendor's  title  to  which  was  warranted  on  the  sale,  the  defendants  set 
up,  by  way  of  discount,  certain  defects  in  the  title,  and  claimed  an 
abatement  of  the  price.  The  supposed  defects  depended  upon  many 
contingencies ;  no  loss  to  the  defendants  had  occurred,  and  it  was 
uncertain  whether  any  injury  would  ever  result  to  them  on  that 
account.  The  defendants,  with  a  full  knowledge  of  the  defects  in 
the  title,  after  the  first  note  given  for  the  purchase  money  fell  due, 
made  an  arrangement  with  the  plaintiff,  giving  him  a  new  note  by 
way  of  renewal,  payable  in  a  year  after,  with  interest,  (which  was 
the  note  now  sued  on,)  during  all  which  negotiation  no  objection  was 
made  on  the  score  of  deficiency  in  the  title.  The  jury  found  a  ver- 
dict for  the  plaintifi*,  without  allowing  any  abatement,  and  a  new  trial 
was  refused.     Madison  <f  Latimer  ads.  M*CuUough,    38. 

2.  In  the  sale  of  personal  property,  (e.  g.  a  negro  slave,)  where  there  is 

a  warranty  of  title,  the  warranty  stands  as  an  indemnity  against  lost 
from  any  defect  in  the  title  of  the  vendor ;  and  without  loss  there  can 
be  no  claim  for  any  abatement  in  the  price  of  the  thing  sold,  by  m^ 
of  discount  in  an  action  for  the  purchase  money.    Ibid. 

8.  The  vendor  of  a  negro  slave,  though  he  sell  as  the  agent  merely  of 
the  owner,  and  without  any  express  warranty,  is  liable  to  the  pur- 
chaser upon  the  implied  warranty  of  soundness,  where  he  has 
received  notice  of  the  unsoundness  and  the  negro  has  been  tendered 
back  to  him  before  he  has  paid  over  the  purchase  money  to  his  prin- 
cipal And  in  such  a  case,  a  count  for  money  had  and  received  will  be 
sufficient.    Parkerson  v.  Dinkins,     185. 

4.  Deceit  committed  by  the  vendor  in  the  sale  of  property,  like  any  other 

fraud,  may  have  the  efiect  to  discharge  the  vendee  entirely  or  par- 
tially, from  the  payment  of  the  consideration  money. — (S.  P.  Adams 
v.  Wylie,  1  N.  &  M'Cord,  78.)    Johnson  v.  Wideman.    325. 

5.  But  damages  arising  from  a  deceit  in  the  sale  of  property  (e,  g.  a  negro) 

cannot  be  set  up  by  way  of  discount^  in  an  action  for  the  purchase 
money,  so  as  to  entitle  the  defendant  to  recover  damages  from  the 
plaint^    Ibid, 

6.  A  verbal  condition  made  on  the  transfer  by  deliveiy,  of  a  personal 

chattel,  under  a  contract  of  sale,  that  the  right  of  property  shall 
remain  in  the  vendor  or  person  transferring  possession  until  the  price 
agreed  on  be  paid  and  not  pass  absolutely  to  the  purchaser  until  then, 
is  consistent  with  the  rules  of  law,  and  will  enable  the  vendor  to 
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maintain  trover  against  an  officer  who  sells  the  chattel,  under  pro- 
cess, as  the  property  of  the  vendee  in  possession,  at  the  suit  of  one 
who  was  a  subsisting  creditor  of  the  vendee  at  the  time  of  the  trans- 
fer.   (O'Neall  and  Butler,  J.,  dissenting.)    Bennett  v.  Sims.    421. 

7.  The  cases  of  Dupree  v.  Harrington,  Harp.  R.  391 ;  Reeves  v.  Harris, 

and  Bailey  v.  Jeunings,  1  Bail.  R  563 ;  to  the  same  point,  com- 
mented on  and  their  authority  recognised  by  the  court  (0*Neall 
and  Butler,  J.,  dissenting.)    Ibid, 

8.  A  biU  of  sale  of  a  negro,  in  the  usnal  form,  contained  a  warranty  in 

these  words,  *'  to  have  and  to  hold,  all  and  singular,  the  said  negro  man 
George,  and  I  do  hereby  bind  myself,  my  heirs,  executors,  adminis- 
trators and  assigns,  to  forever  toarrant  and  defend  the  said  negro 
unto  the  said  Thomas  Roseman,"  &c  Held  to  be  a  tvarranty  of  title 
merely,  and  not  of  soundness.  (O'Neall,  J.,  dissenting.)  Roseman 
V.  Hughey.    437. 

SHIPS  AND  SEAMEN. 

1.  Indictment  under  the  act  of  1836,  (Acts,  p.  60,)  for  harboring  one  F. 

C.  Lenderman,  a  deserted  seaman.  By  the  shipping  articles  of  the 
Bremen  barque  Elizabeth,  Lenderman  bound  himself  "  to  go  in  her 
as  a  seaman,  from  Bremen  to  Baltimore,  and  from  Baltimore  back 
again  to  Bremen,  or  any  other  place  where  our  destiny  may  be,  or 
the  further  voyages  may  go ;  "  and  that  "  he  would  not  leave  the 
ship  out  of  the  country,  (from  home,)  nor  demand  his  discharge,  nor 
his  wages  that  have  not  been  received  from  a  foreign  tribunal." 
Held,  that  by  the  articles,  the  vessel,  after  reaching  her  port  of  des- 
tination, might  proceed  to  other  ports  before  her  return  to  Bremen ; 
and  that  her  coming  f^om  Baltimore  to  Charleston  did  not  constitute 
such  an  unreasonable  lengthening,  either  of  the  principal  voyage 
contemplated,  or  its  duration,  as  to  render  the  contract  void,  or  entitie 
the  seaman  to  be  discharged  from  the  vessel.  The  seaman.  Lender- 
man,  being  still  bound  to  the  vessel,  and  the  defendant  having  been 
found  guilty  of  harboring  him  while  he  deserted  from  the  ship,  the 
court  refused  to  grant  a  new  trial ;  two  juries  having  found  the  de- 
fendant guilty  on  the  evidence.     State  v.  Cordes,     152. 

2.  Where  the  master  fails  to  employ  a.ptlot  to  navigate  a  vessel  in  coming 

into  or  leaving  a  port,  where  it  is  customary  to  do  so,  (as  the  port  of 
Charleston,)  and  a  loss  happens  in  consequence  of  a  pilot  not  having 
been  employed,  the  underwriters  upon  a  policy  on  the  cargo  would 
be  discharged.  But  if  the  vessel  pass  uninjured  thrpugh  the  dangers, 
to  avoid  which  a  pilot  is  usually  employed^  and  the  loss  happens  at  a 
point  beyond  which  the  pilot's  services  ceases  to  be  necessary,  the 
assured  would  be  entitled  to  recover.  ATMUlan  ^  Ewart  v.  The 
Union  Insurance  Company.    248. 

3.  It  is  an  error  to  consider  the  employment  of  a  pilot,  m  coming  into  or 

leavii^  a  port,  as  a  part  of  the  seaworthiness  of  the  vessel ;  nothing 
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can  enter  into  that  which  is  not  for  the  whole  voyage.  The  hnsineas 
of  a  jn^  is  merely  temporary.  He  is  a  part  of  the  crew  of  a  vessel 
for  only  a  few  miles,  or  a  few  hours.  He  navigates  her  only  occa- 
sionally. Under  such  circumstances,  it  would  he  an  abuse  of  terms 
to  say,  that  a  competent  pilot  was  necessary  to  make  a  vessel  «ea- 
toorthy.  The  true  principle  seems  to  be,  that  if  a  vessel,  without  a 
pilot,  sustain  injury  in  entering  or  leaving  a  harbor  where  it  is  cus- 
tomary to  have  a  pilot,  such  injury  does  not  come  within  the  perils 
insured  against.  It  is  not  a  peril  of  ike  sea.  It  is  a  loss  from  the 
bad  navigation  of  the  vessel,  and  is  to  be  set  down  to  the  fault  of  the 
master^  and  consequently  the  owners  would  be  liable  and  not  the 
undertoriXers.     [Per  O'NeaH,  J.]     Ibid, 

SHERIFF. 

1.  The  Fee  Bill  of  1827,  (Acts  of  1827,  p.  57,)  provides  that  the  sheriff 

**  shall  be  entitled  to  charge  for  convejring  prLsoners  from  one  district 
to  another,  for  every  mile,  going  and  returning,  in  addition  to  all  ne- 
cessary  charges^  six  cents  per  mile."  ■  These  charges  in  the  usual 
administration  of  justice,  are  not  to  be  paid  by  the  State,  unless  the 
defendant  should  be  acquitted,  or  be  unable  to  pay  the  same.  But 
the  conveying  a  prisoner  under  habeas  corptts,  from  one  district  to 
another,  is  not  in  the  usual  administration  of  justice  :  when  done  at 
the  instance  of  the  prisoner,  whether  he  be  acquitted  or  convicted, 
he  is  bound  to  pay  all  legal  and  proper  charges  in  that  behalf.  Tag^ 
gart  {late  Sheriff)  v.  Hutson.    900. 

2.  By  the  words,  in  addition  to  (Ul  necessary  charges^  it  is  meant,  that  the 

sheriff  may  charge  for  all  expenses  which  are  necessary,  in  order  to 
enable  him  properly  and  safely  to  convey  the  prisoner^  Under  this 
interpretation  is  included,  not  only  the  money  paid  by  the  sheriff  for 
his  own  support  and  that  of  the  prisoner  in  going  to  and  returning  from 
the  place  to  which  the  prisoner  is  conveyed  under  a  habeas  corpus 
issuenl  at  his  instance,  but  also  horse  hire  and  the  hire  of  a  guard.  Ibid, 

8.  The  legislature  have  regulaied  the  number  of  the  guard  to  be  em- 
ployed by  the  sheriff  in  the  removal  of  prisoners,  and  the  charges  of 
the  sheriff  in  this  behalf  when  chargeable  to  the  State ;  and  when 
the  prisoner  is  conveyed  at  his  own  instance,  he  is  bound  to  pay  the 
same  charges  which  the  State  might  be  compelled  to  pay,  if  he  was 
conveyed  at  her  instance.    Ibid, 

SLAVES. 

Action  of  trcyver  for  fourteen  slaves.  One  Broad,  by  his  last  will  and  testa- 
ment, bequeathed  certain  slaves,  with  their  ^  future  issue  and  increase, 
to  John  R.  Dangerfield,"  in  trust  nevertheless,  and  for  this  purpose 
only,  that  the  said  D.,  his  executors  and  asssigns,  should  permit  and 
stffer  the  said  slaves,  ^.,  to  apply  and  appropriate  their  time  and 
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labor  to  their  own  proper  use  and  behoof  without  the  intermeddling  or 
interference  of  any  person  or  persons  whomsoever^  further  than  might 
be  necessary  for  their  protection  under  the  laws  of  this  State,  &c. 
The  testator  in  his  said  will  further  says,  "  Then  I  give  ^ind  bequeath 
all  the  rest,  residue  and  remainder,  of  my  estate,  both  real  and  per- 
sonal, to  my  said  friend  D.  and  his  heirs  and  assigns  forever ;  upon 
trust,  nevertheless,  and  for  this  purpose  only,  that  the  said  slaves 
above  mentioned,  &c.  be  permitted  and  suffered  to  use  and  enjoy  the 
said  estate,  whether  real  or  personal,  forever^  without  the  interfer- 
ence or  meddling  of  the  said  D.,  or  any  person  or  persons  whomso- 
ever, further  than  may  be  necessary  to  secure  to  the  said  slaves  the 
full  use  and  enjoyment  of  the  estate  above  mentioned."  B.  died,  and 
the  slaves  above  mentioned  came  into  and  continued  in  the  posses- 
sion of  Dangerfield,  when  the  plaintiff  through  and  with  her  agent 
S.,  undertook  to  seize  the  slaves,  as  being  liable  to  seizure  under  the 
act  of  1800 — and  were  about  to  carry  them  off.  The  defendant  D., 
under  the  advice  and  with  the  countenance,  and  perhaps  the  co- 
operation of  the  other  defendant  F.,  resisted  the  seizure  of  the  slaves, 
and  the  plaintiff  desisted  and  went  off  without  them :  upon  which 
she  brought  this  action  of  trover.  On  the  trial  below,  the  Judge 
gave  the  following  instructions  to  the  jury  :  1.  **  That  the  effect  of 
Broad's  will  was  clearly  to  vest  in  his  executor,  Dangerfield,  the  legal 
title  to  his  estate.  That  at  the  testator's  death,  the  executor  had  a 
right  to  take  possession  of  the  property  and  use  it  for  the  purpose  of 
paying  the  debts  of  the  estate,  and  then  to  do  with  it  as  he  pleased  ; 
whether  he  would  have  acted  in  good  fedth  in  appropriating  it  to  him. 
self,  instead  of  obeying  strictly  the  directions  of  the  will,  was  a 
question  upon  which  a  court  of  law  would  not  undertake  to  decide. 
2.  That  if  the  executor  gave  up  the  practical  dominion  and  control 
of  the  negroes,  and  left  them  to  their  own  government,  they  were 
liable  to  seizure  under  the  act  of  1800.  Assuming  that  the  negroes 
were  liable  to  seizure,  upon  the  question  whether  the  plaintiff  acquir- 
ed a  legal  title  to  the  negroes  by  seizure,  the  judge  stated  to  the 
jury  that  the  question  presented  itself  in  three  points  of  view  :  I. 
Did  the  plaintiff  have  an  actual  tangible  possession  of  the  negroes? 
2.  Did  she  so  far  subjugate  them  to  her  power  and  control,  as  to 
make  them  virtually  her  prisoners  ?  3.  Had  the  negroes  voluntarily 
surrendered  themselves  as  captives  to  be  taken  to  Charleston,  under 
S's  proclamation  that  they  must  go  1  The  jury  were  instmeted  if 
they  should  come  to  an  affirmative  conclusion  on  either  of  these  pro- 
positions, to  find  for  the  plaintiff.  The  jury  found  for  the  defendants, 
and  a  motion  for  a  new  trial  was  refused.  Rhame  v.  Ferguson  et  aL 
196. 
See  Indictment,  9, 10, 11 ;  Retailing,  1,  2, 3,  4 

STATUTE  OF  LIMITATIONS.    See  Limitations  Statute  of 
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SUMKARY  PROCESS.    See  Jtr&isoicTioN,  9 ;  Pbacticb»  11, 12. 
TRESPASS.    See  Fish  and  Fishbbt,  1,  2 ;  Pbactics,  1, 2,  d,  4,  5, 6. 

TRESPASS  QUARE  CLAUSUM  FREGIT. 

1.  If  a  person  having  a  possessory  title  to  land  enters  by  fomt^  and  turns 

out  a  person  who  has  a  naked  possession  only,  the  latter  cannot  main- 
tain trespass  against  the  person  so  entering  under  color  of  title ;  and 
if  a  person  having  a  legal  right  of  entry  on  land,  enters  by  force, 
though  he  may  be  indicted  for  a  breach  of  the  peace,  yet  he  is  not 
liable  to  a  private  action  of  trespass  for  damages  at  the  suit  of  the 
person  who  has  no  right,  and  is  turned  out  of  possession.  Muldnno 
et  al  ads.  Jones,    64. 

2.  In  an  action  of  trespass  quare  clausum  fregit^  the  defendant  may  jus- 

tify his  entry  upon  the  land,  under  the  plea  of  the  general  issuct  by 
showing  tflle  in  himself  to  the  freehold.    Ibid 

&  The  action  of  trespass,  quare  clausum  fr^itf  is  the  appropriate  action 
for  a  violation  of  the  [daintiff's  possession  of  lands.  If  be  be  in  the 
actual  occupancf/j  he  can  maintain  the  action  without  title.  If  his 
possession  be  constructive  only,  and  not  actual,  he  cannot  maintain  it 
without  proof  of  tide.     Johnson  v.  JIT/Zwain.    968. 

See  Tbesfass  to  tby  title. 

TRESPASS  TO  TRY  TITLE. 

1.  Under  the  statutes  of  Umitations,  of  1712  and  1824,  (P.  L.  101,  a.  a. 

1824,  p.  24,)  the  settled  construction  is,  that  the  right  or  title  to  lands, 
and  the  consequent  remedy  by  action  for  an  injury  to  the  same,  by 
withholding  the  possession,  can  only  be  barred  by  an  &ctusl  pedis  pos- 
sessiOf  for  the  time  fijced  by  the  acts.  The  reason  of  this  seems  to 
be,  that  until  there  is  an  actual  permanent  possession  by  some  claim- 
ant, the  party  to  whom  the  right  or  title  to  the  land  accrued,  cannot 
prosecute  it.    King  v.  Smith,    10. 

2.  The  principle  that  an  actual  possession  of  a  part  of  a  tract  of  land,  by 

color  of  tidej  for  more  than  five  years,  under  the  act  of  1712,  would 
bar  the  right  of  a  claimant  to  prosecute  the  same,  has  been  irrevoca- 
bly settled  since  the  case  of  Reid  v.  Eifert,  reported  in  a  note  to  1 
N.  &  M'Cord's  Rep.  374 :  The  subequent  cases  on  this  subject 
reviewed.  These  cases  clearly  show  that  the  operation  of  the  act  of 
limitations  depends  upon  an  actual  possession  of  the  land  in  dispute, 
and  not  upon  a  mere  non  claim  by  the  plaintiff    Ibid 

3.  They  also  show  that  the  plaintiff's  right  of  action  for  the  locus  in  quo, 

must  have  existed  against  some  one  for  more  than  the  time  allowed 
by  the  law,  or  he  cannot  be  barred.  If,  therefore,  any  one,  before  the 
defendant,  had  an  actual  possession  for  more  than  five  or  ten  years 
(as  the  case  may  be,)  it  would  bar  the  plaintiff  as  well  as  if  it  had 
been  in  the  defendant    Ibid, 
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4.  Bat,  unconnecied  possessions,  each  being  for  a  shorter  time  than  that 

limited  by  the  statutes,  but  when  joined  together  making  Jive  or  ten 
years,  cannot  be  united  so  as  to  bar  the  plaintiff    Ibid* 

5.  In  actions  of  trespass  to  try  title  to  lands,  the  bar  of  the  statute  of  lim- 

itations can  only  be  interposed  to  prevent  the  plaintiff  from  recover- 
ing where  he  has  had  a  right  of  action  against  the  defendant,  or  some 
one^  for  the  'Iwms  in  quo^  for  Jive  or  ten  years,  as  the  case  may  be,  and 
has  during  that  time  failed  to  prosecute  it.     Ibid. 

6.  A  defendant,  who  has  been  in  possession  of  lands  for  a  less  time  than 

the  statutory  period,  cannot  unite  his  possession  with  that  of  a  pre- 
vious tenant,  from  whom  he  purchased,  in  order  to  make  out  the  five 
or  ten  years  required  by  the  statute,  to  bar  the  plaintiff's  right  of  recov- 
ery ;  for,  until  that  period  has  run  out,  they  are  both  to  be  regarded, 
as  it  respects  the  true  owner,  as  mere  trespassers.  A  conveyance 
from  the  first  to  the  sBcpnd  tenant,  under  such  circumstances,  con- 
veys nothing.    Ibid, 

7.  If  both  possessions  could  be  referred  to  one  entry,  as  in  the  case  of 

landlord  and  tenant,  or  in  the  case  of  a  descent  from  a  disseisor  to 
his  heirs,  and  a  continuance  of  possession  by  them,  then  the.  opera- 
tion of  the  statute  would  commence,  it  seems,  from  the  entry  by  the 
landlord  or  ancestor.    Ibid, 

8.  Trespass  to  try  title.    The  plainti&  were  three  out  of  five  of  the  chil- 

dren and  heirs  at  law  of  the  late  William  Wagner,  who  died  in  Jan- 
uary or  February,  1813.  The  plaintiff  claimed  under  a  grant  to 
Robert  Brown,  for  one  hundred  acres,  dated  9th  November,  1774. 
The  land  in  dispute  had  been  surveyed  under  a  rule  of  court,  by  a 
deputy  surveyor,  who  stated  in  his  certificate  that  he  had  seen  the 
land,  and  found  it  to  be  the  same  re-surveyed  by  Robert  Bradford, 
20th  December,  1803  ;  and  that  he  believed  it  to  be  a  part  of  the 
Brown  grant.  The  next  regular  link  in  the  plaintiff's  chain  of  title, 
was  a  deed  from  Moses  Westbury,  dated  20th  December,  1799,  to 
one  Carter.  None  of  the  witnesses  knew  Westbury ;  some  of  them 
^  said,  that  the  reputation  in  the  neighborhood  was,  that  he  married  the 
only  daughter  of  the  grantee,  Robert  Brown,  and  that  he  and  his 
wife  removed  from  the  State  upwards  of  thirty  years  ago ;  probably 
about  the  date  of  this  deed  to  Carter.  There  was  no  proof  that 
either  had  been  heard  from  since.  The  handwriting  of  a  deceased 
witness  to  Westbury's  deed  was  proved,  and  that  the  other  witness 
to  the  same,  who  had  made  a  mark,  was  also  dead.  The  same  wit- 
ness proved  that  the  body  of  the  deed  was  in  his  (the  witness')  fath- 
er's handwriting,  who  was  dead  :  he  also  proved  the  probate  to  have 
been  made  before  his  father,  who  was  a  justice  of  the  peace,  and  the 
certificate  of  registry,  signed  by  Tutt,  the  clerk  of  Edgefield,  who 
was  dead.  This  deed  conveys  the  land  covered  by  the  Brown  grant. 
A  deed  from  Carter  to  the  late  Wm.  Wagner,  for  the  same  land,  dated 
18th  January,  1802,  was  proved  and  given  in  evidence.    The  plaintiff 
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gave  in  evidence  a  plat  made  by  Robert  Bradford,  of  the  land  in  dispute, 
surveyed  at  the  request  of  Carter,  for  Wm.  Wagner,  dated  20th  De- 
cember, 1803,    The  plaintiff  proved  that  the  Brown  grant  was  re- 
garded by  the  neighborhood  generally,  as  covering  the  land  in  dispute, 
and  that  the  late  William  Wagner  had  more  than  five  years  actual 
possession  prior  to  1812,  of  a  field  of  five,  six,  or  seven  acres,  on  the 
land  in  dispute.    The  defendant  claimed  under  a  junior  grant  to  one 
Adams,  dated  June,  1786,  covering  the  land  in  dispute,  and  deduced 
a  regular  paper  title  ;  and  proved  that  outside  of  the  Unes  claimed  by 
the  plaintifib,  there  had  been  a  continual  possession  for  more  than  forty 
years  in  the  defendant,  and  those  under  whom  he  claimed.    He  prov- 
ed  too,  that  in  the  fall  of  1811,  Mr.  Burnet,  under  whom  he  claims,  dis- 
possessed  the  tenant  of  William  Wagner  of  the  field  of  five  or  six 
acres,  sowed,  and  reaped  a  crop  of  wheat  from  it.     That  Wagner  was 
about  ploughing  up  the  wheat,  in  the  spring  of  1812,  when  he  and 
Burnet  met  at  the  field  :  Burnet  prevented  him  from  doing  so,  and 
an  arbitration  (as  it  was  called)  took  place,  the  whole  matter  about 
which,  was  ascertained  from  the  recollection  of  two  witnesses,  who 
said  that  they  were  at  the  arbitration.    That  Lyon,  Robertson  and 
Bullock  were  the  supposed  arbitrators.    One  of  the  witaesses  said 
that  they  looked  at  the  papers,  and  said  that  the  Adams  tiOe  (that 
under  which  the  defendant  claims)  was  to  hold  until  a  better  one. 
The  other  witness  said,  the  understanding  at  and  of  the  arbitration 
was,  that  Wagner's  title  would  be  good  if  he  had  Mrs.  Westbuiy's 
title,  otherwise   the  junior  grant  (the  State  title,  as  he  called  it) 
would  be  goo4 :  this  was  in  the  summer  of  1812,  and  from  that  time 
to  Wagner's  death,  in  January  or  February,  1813,  he  was  generally 
sick,  and,  some  of  the  witnesses  said,  bed-ridden.    Burnet  hauled 
away  in  the  summer  of  1812,  the  rails  from  the  field,  and  there  had 
been  no  possession  by  any  one  since,  of  the  land  in  dispute.    The 
defendant  also  proved  that  the  plainti&',  William  Wagner  and  his 
sister,  Elizabeth  Davis,  asked  leave,  severally,  to  cut  timber  on  the 
land  in  dispute,  from  the  defendant ;  and  that  he  accordingly  gave 
them  leave.    On  this  evidence,  the  jury  were  instructed  by  the  cir- 
cuit judge  as  follows :  1.  "  That  the  ordinary  proof  of  location  had  not 
been  resorted  to,  to  locate  the  Brown  grant,   but  still  the  evidence 
might  satisfy  them  that  it  covered  the  lociis  in  quo.    That  the  sur. 
vey  by  Bradford,  made  in  1803,  under  the  title  deduced  from  the 
grantee  was  evidence  of  the  location  of  the  Brown  grant ;  for  there 
was  no  doubt,   that  plat  covered  the  locus  in  quo.     So,  if  they 
should  be  satisfied  that  Wagner,  under  the  Brown  grant,  had  posses* 
sion,  claiming  by  tlie  boundaries  of  the  Bradford  survey,  for  more 
than  five  years,  it  would  afford  very  satisfactory  evidence  of  the  loca- 
tion ;  and  that  in  a  case  of  Oiis  kind,  the  circumstance  proved  by  the 
defendant,  in  making  out  proof  of  the  award  (as  it  is  called,)  that  it 
was  the  understanding  among  all  concerned,  that  if  Wagner  had 
Mrs.  Westbury's  title  he  would  be  entitled  to  the  land,  might  turn 
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the  scale  in  fevor  of  the  location  contended  for  by  the  plaintifis.  2. 
That  if  the  plaintiff's  title  could  be  connected  with  Brown's  grant, 
then  he  might  be  entitled  to  recover ;  otherwise  not.  That  if  the  proof 
satisfied  them  that  Mrs.  Westbury  was  the  daughter  of  Brown,  and  . 
she  and  her  husband  were  still  alive,  then  her  husband's  deed  being  ' 
good  for  his  or  her  lifetime,  would  entitle  the  plaintiff  to  recover.  If 
she  survived  her  husband,  then  it  would  be  that  the  plaintiflb  had  not 
entitled  themselves  to  recover  by  the  paper  ^title.  That  if  Mrs. 
Westbury  was  the  daughter  of  Brown,  thd  proof  would  justify  the 
conclusion  that  she  and  her  husband  had  been  dead  ibr  thirty-two 
years ;  both  having  removed  from  the  state,  and  not  having  been 
heard  from  since.  The  legal  presumption  of  their  death  would  be 
complete  in  1806.  If  their  death  was  thus  to  be  presumed  against  their 
heirs,  the  statute  would  run  out  and  be  at  an  end  in  1811,  unless  they 
were  shown  to  be  under  disability,  which  was  not  done,  and  that  the 
possession  of  Wagner,  of  1806, 1807, 1808, 1809, 1810, 1811,  would 
perfect  his  title  against  them.  But  the  true  view  of  the  case  was, 
to  regard  Wagner  as  having  entered  under  Carter's  and  Westbury's 
conveyances,  who,  for  aught  that  certainly  appeared,  might  be  stran- 
gew  to  Brown ;  but  who  had  undertaken  to  convey  his  title,  and 
under  a  title  so  derived,  if  he  had  an  actual  adverse  possession  of  a 
part  of  the  grant  for  more  than  five  years  before  1812,  that  this  was 
equivalent  to  the  most  perfect  conveyance  of  the  Brown  grant  to 
him  against  all  persons  not  laboring  under  some  disability.  That 
thus  having  the  elder  and  better  legal  title,  it  was  not  divested  by  the 
supposed  arbitration,  or  the  asking  leave  from  the  defendant  to  cut 
timber  oA  the  land,  by  two  of  the  plaintiff.  The  &ct  of  possession 
of  more  than  five  years  before  1812,  under  Carter's  and  Westbury's 
deeds,  and  Bradford's  plat,  as  connected  with  the  title  derived  from 
Carter  and  the  Brown  grant,  was  distinctly  submitted  to  the  jury,  and 
they  were  told  that  upon  it  would  depend  the  case."  The  jury, 
under  this  charge,  found  a  verdict  for  the  plaintifiii  for  three-fifths  of 
the  land  in  dispute ;  and  on  a  motion  for  a  new  trial,  this  court  con- 
curred^fully  in  the  instructions  given  by  the  judge  below,  to  the  jury, 
and  refused  the  motion.     Wagner  et  al,  v.  AiUm,    100. 

^  In  relation  to  the  ground,  questioning  the  suffioiency  of  the  proof  of 
Westbury's  deed,  the  court  say,  *'  That  it  was  all  which  could  be 
given,  and  enough  to  establish  the  existence  of  the  paper  more  than 
thirty  years  ago.  But  when  it  is  remembered  that,  under  the  title 
derived  from  Westbury,  there  was  a  survey  in  1803,  and  an  actual 
pedis  possession  commencing  in  1806,  of  more  than  five  years,  the 
proof  was  sufficient  to  admit  Westbury's  deed,  (which  was  more 
than  thirty  years  old,)  as  an  ancient  deed,  without  saying  any  thing  % 
about  its  execution."    Ibid, 

10.  Trespass  to  try  title.    It  was  admitted  on  both  sides  that  the  title 
was  perfect  in  Jesse  Smithy  deceased,  in  his  life  time — ^who  was  the 
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&ther  of  both  plaintiff  and  defendant,  and  under  whom  both  claimed. 
The  plaintiff  to  make  out  his  title,  relied  on  the  proceedings  at  law 
for  the  partition  of  the  real  estate  of  Jesse  Smith  among  his  heirs, 
an  order  for  the  sale  of  the  lands,  and  an  actual  sale  by  the  sheriff 
of  the  tract  in  dispute,  at  which  he  became  the  purchaser,  and  pro- 
duced the  sheriff's  deed  reciting  the  return  of  the  commissioneTB,  the 
order  and  the  sale,  dated  4th  September,  1835.    The  original  sum- 
mons and  writ  in  partition,  and  proceedings,  were  not  produced,  and 
an  proof  of  their  existence  and  loss,  the  plaintiff  ofiered  aa  tecandary 
evidence  the  following  entries  in  the  sheriff's  books  and  abetracts 
from  the  daily  minutes  of  the  court,  corroborated  by  the  testimony  of 
the  officers  of  the  court  and  other  witnesses :  1.  Entry  in  the  she- 
riff's books,  dOth  January,  1828,  **  J.  Patterson  and  wife  y.  the  heirs 
at  law  of  Jesse  Smith,  summons  in  partition,"    The  plaintiff  and  de- 
fendant were  both  parties,  and  were  both  served.     Summons  returned 
to  the  clerk.    (The  clerk  deposed  that  he  had  made  diligent  search 
for  the  proceedings  in  partition,  without  having  found  them.)    2.  In 
the  minutes  of  the  court  for  April  term,  1828,  an  entry  relative  to 
the  same  matter,  '*  on  the  return  of  the  summons  in  partition,  order- 
ed that  a  writ  of  partition  do  issue,  directed  to  certain  commissionerB 
and  that  they  make  their  return  to  the  next  court,"  (at  the  ensuing 
November  term,  there  was  no  court.)    3.  At  April  term,  1829,  the 
following  entry :  "J.  Patterson  and  wife,  and  others,  v.  Jesse  Smith, 
adm'r.,  ordered  that  a  writ  of  partition  do  issue,"  appointing  Benja- 
min Cause  and  others  commissioners,  who  were  not  entirely  the 
same  persons  named  before.    (Mr.  Holt,  the  attorney,  deposed  that 
there  were  two  motions  and  orders  for  writs  of  partition  rdating  to 
the  same  land,  but  that  there  was  only  one  summons.)  4.  At  Spring 
term,  1831,  an  order  for  extending  the  time  to  make  return.    The 
following  final  order  was  made  at  Fall  term,  1831 :  **  John  Pat- 
terson and  wife  v.  Mercy  Smith  et  al.    The  commissioners  having 
made  their  return  recommending  a  sale  of  the  premises,  ordered  that 
the  same  be  confirmed,  and  that  the  sheriff  do  sell  the  premises," 
&c.  (specifying  the  time  and  terms.)    It  was  further  proved  by  a  wit- 
ness present,  that  the  land  was  sold  and  bid  off  by  the  plaintiff; 
and  by  Todd^  one  of  the  commissioners,  that  they  went  upon  the 
land,  were  at  the  defendant's  house,  that  he  claimed  the  part  he 
lived  on  as  a  gift  from  his  father*  That  the  commissioners  valued  the 
land  and  recommended  a  sale,  including  that  portion  claimed  by  the 
defendant,  and  that  he,  the  witness,  returned  the  proceedings  to  the 
clerk's  office.     Held  competent  and  sufficient  evidence  of  title  in  the 
plaintiff.     Smith  v.  Smith.    332. 

11.  It  may  be  questioned  whether  it  was  necessary  for  the  plaintiff  to 
produce  in  this  case  more  than  the  final  order  of  the  court,  on  the 
coming  in  of  the  conunissioners  return,  for  the  sale  of  the  premises. 
Ihid, 
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12.  Although  the  proceedings  for  partition  are  to  be  regarded  to  all  in* 
tents  and  purposes  as  a  suU,  yet  under  the  act  giving  jurisdiction  at 
law,  and  the  practice  upon  it,  the  plaintiff  or  claimants  are  not  re- 
quired to  declare^  unless  the  defendant  appear  and  resists  the  partis 
tion.  In  that  case  an  issue  becomes  necessary,  and  the  plaintiff  must 
declare.    Ibid, 

13.  In  this  case  the  defendant  having  been  served  with  the  tnmtnonSf 
had  an  opportunity  of  setting  up  his  title  and  makiag  defence ;  he 
was  called  upon  to  show  cause  why  the  partition  should  not  be  made 
of  the  premises,  as  the  estate  of  Jesse,  Smith,  deceased.  It  was  a 
suit  involving  his  title  to  the  land,  and  he  cannot  now  be  allowed  to 
make  the  defence  which  he  omitted  to  make  then.  The  order  for 
the  sale  is  conclusive  as  the  judgment  of  a  court  upon  the  same  sub- 
ject matter  and  between  the  same  parties.  His  defence  should  have 
been  made  before  the  writ  of  partition  was  ordered  to  issue.    Ibid, 

14.  Where  in  proceedings  in  partition  an  apparent  chasm  of  two  years 
appeared  to  exist  between  the  order  directing  the  writ  to  issue  and 
an  order  allowing  further  time  to  the  commissioners  to  make  their 
return,  the  court  would  not  consider  it  as  affecting  the  validity  of  the 
JitdgmerU  ;  whether  the  order  for  the  writ  of  partition  to  issue,  or  the 
final  order  for  the  sale  of  the  premises  on  the  commissioners  return, 
were  to  be  regarded  as  the  judgment.  In  either  case,  the  final  order 
confirming  the  return  and  ordering  the  sale,  would  be  considered  as 
curing  any  apparent  irregularity  in  the  previous  proceedings.    Ibid, 

15.  In  the  execution  of  a  writ  of  habere  facias  possessionem^  the  sheriff 
should  put  the  plaintiff  into  full  possession  ;  and  to  do  this,  he  may 
put  out  not  only  the  defendant,  but  all  others,  it  seem^,  who  are  in 
possession.  This  he  is  authorised  to  do  by  the  writ ;  but  the  title  of 
no  person  is  in  any  way  affected,  except  that  of  the  defendant  and 
those  who  hold  under  him.    Johnson  v.  M^Iltoain, 

16.  One  of  the  rules  of  location  is,  "  that  the  line  shall  be  run  according 
to  the  boundary ;  and  that  the  boundary  is  to  be  observed,  although 
the  course  be  different."  In  Atkinson  v.  Anderson,  3  M'Cord.  R., 
323,  it  was  held,  "  that  where  a  junior  grant  called  for  a  senior  as  a 
boundary,  the  boundary  should  be  followed,  although  it  was  a  zigzag 
instead  of  a  straight  line,"— and  in  Martin  v.  Simpson,  Harp.  R.,  455, 
it  was  decided  ^  that  where  the  boundary  called  for  extends  only 
along  a  part  of  the  line^  then  the  boundary  is  to  be  observed  as  far 
as  it  goes,  and  the  balance  of  the  line  is  to  be  run  according  to  the 
course  called  fbr  on  the  plat    Ibid, 

TRIAL  IN  CRIMINAL  CASES.    See  Indictment,  1, 2,  3, 4,  6. 
"      IN  CIVIL  CASES.    See  Pbacticb. 
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1.  Independently  of  the  act  of  1827»  in  relation  to  the  action  of  trover, 

the  doctrine  in  this  State  is  well  settled,  *'  that  a  verdict  for  the  plain- 
tiff, in  trover,  changes  the  property  and  transfers  the  right  to  the  <fe- 
fendantt  and  makes  it  liable  to  be  taken  in  execution  for  his  debts." — 
Rogers  <f  Tlumpson  v.  Moore.    60. 

2.  The  leading  ease  on  this  subject  in  this  State,  is  that  of  Norrel  v. 

Corlej/f  decided  by  the  late  court  of  appeals  in  December,  1828,  (not 
reported^)  in  which  the  opinion  of  the  court  was  deUvered  by  the  late 
Mr.  Justice  Nott.  That  was  a  case  in  chancery^  where  a  bill  was 
filed  by  the  plaintiff  in  trover,  who  had  recovered  at  law,  to  make 
the  property  which  was  the  subject  of  the  action,  liable  to  the  plain- 
tiff's recovery!  in  preference  to  other  creditors.  The  court  said  **  by 
bringing  an  action  of  trover^  the  plaintiff  trusts  to  the  personal  credit 
of  the  defendant,  in  the  same  manner  as  by  taking  a  note  or  bond  in 
payment  of  property  sold :  the  property  is  changed,  even  though  the 
money  should  never  be  recovered."    Ibid. 

3.  The  trover  act  of  1827,  is  not  a  declaratory  act.    The  very  title  of  the 

act,  (which  is  **  an  act  to  niter  the  law  in  relation  to  trover,")  shows 
conclusively  that  the  legislature  supposed  the  law  to  be  otherwise 
before,  and  the  whole  tenor  of  the  firat  and  important  section  demon- 
strates, that  the  purpose  was  to  provide  a  new  remedy  in  actions 
(tftertoards  to  be  commenced.  The  act  therefore  does  not  apply  to  an 
action  of  trover  commenced  before  the  passing  of  the  act    Ibid. 

4.  In  an  action  of  assumpnt  for  the  price  of  two  negro  slaves,  alleged  to 

have  been  sold  by  ihe  plaintiff  to  the  defsndant,  it  appeared  that  the 
plaintiff  had,  previously  to  the  bringing  of  this  suit,  brought  an  action 
of  trover  against  the  defendant  fDr  the  same  negroes,  in  which  the 
jury  had  found  a  verdict  for  the  defendant  The  sale  upon  which 
the  plaintiff  reUed  in  this  case,  appeared  to  have  been  made  before 
the  action  of  trover  was  commenced.  Held,  that  the  former  re- 
covery in  trover  by  the  defendant,  was  no  bar  to  this  action ;  and  the 
jury  having  found  for  the  plaintiff  the  court  refused  to  grant  a  new 
trial.  [Earlb  and  Butleb,  Justices,  dissenting— on  the  ground  of 
the  incompleteness  of  the  evidence  of  sale,  and  on  the  fact  that  the 
plaintiff  had  brought  trover  for  the  same  negroes,  thereby  disavowing 
a  contract  of  sale.]     Robertson  v.  Montgomery.    87. 

5.  The  carriers  right  of  lien  for  freight,  is  only  co-extensive  with  his  legal 

right  of  action,  and  as  under  our  discount  act  the  owner  may  show 
in  avoidance  of  his  claim  to  recover  freight,  that  the  goods  were  dam- 
aged in  their  transportation,  through  the  fault  of  the  carrier,  it  fol- 
lows that  the  lien  of  the  carrier  must  be  liable  lo  be  defeated  in  the 
same  way.    Ewarts  v.  Kerr.    223. 

6.  "  Where  there  is  no  debt  there  is  no  lien," — and  if  it  can  be  shown 

that  the  carrier  has  injured  the  goods  of  the  shippers  by  his  own 
fault,  to  a  greater  amount  than  his  whole  freight,  it  cannot  be  pre- 
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tended  that  they  owe  him  any  thing ;  and  hence  die  owner  may 
maintain  tracer  against  the  carrier  for  the  goods  which  he  detains  in 
such  a  case,  on  his  supposed  claim  to  fre^ht,  and  refuses  to  deliyer. 
[Easle  and  Richabdson,  Justices,  dissenting.]    Ibid, 

7.  Under  the  trover  act  of  1827,  it  is  not  essential  that  the  affidavit  re- 

quired by  that  act  should  be  made  by  the  plaintiff.  The  affidavit  of 
a  third  person  is  equally  competent ;  and  in  the  case  of  a  free  person 
of  color  plaintiff  is  proper  and  sufficient  Chartran  v.  Schmidt, 
229. 

8.  An  administrator  who  has  never  had  possession  of  the  goods  of  his 

intestate,  may  notwithstanding  maintain  trover  in  his  own  name^  for 
a  conversion  of  such  goods  after  the  death  of  the  intestate.  Kerhy 
V.  Q,uinn.    264. 

9.  The  general  rule  is,  that  the  owner  of  a  chattel  entitled  to  immediate 

possession^  may  maintain  trover  against  a  wrong  doer ;  the  legal 
effect  of  granting  administration,  is  to  vest  in  the  administrator  the 
l^tU  estate^  in  all  the  intestate's  personal  property,  and  this  has  rela- 
tion back  to  the  death  of  the  intestate.  He  is  the  legal  owner,  the 
letters  of  administration  are  the  evidence  of  his  title,  and  hence  for  a 
conversion  in  his  own  time,  he  must  always  produce  and  give  in  evi- 
dence the  letters  of  administration.  (8.  P.  Browning  v.  Huff,  2 
Bail.  174)    Ihid, 

10.  In  such  a  case  it  is  not  necessary  or  proper  that  he  should  sue  in  his 
representative  character,  or  style  himself  administrator.    Ibid, 

11.  Trover  for  negroes.  The  intestate,  Mary  Hill,  had  had  the  negroes 
in  her  possession  for  thirty  years.  For  the  years  1834  and  1835,  the 
defendant,  Brennan,  hired  the  negroes  from  her.  In  1836,  after  the 
term  of  hiring  had  expired,  the  negroes  were  demanded,  and  Bren- 
nan refused  to  return  them.  Mary  Hill,  the  plaintiff's  intestate, 
took  out  letters  of  administration  on  the  estate  of  her  husband,  John 
Hill,  who  had  been  dead  thirty  years,  and  returned  these  negroes  as 
a  part  of  his  estate.  In  the  M  of  the  same  year,  Mrs.  Hill  died ; 
Brennan  kept  possession  imtil  about  Christmas,  when  the  neg^roes 
were  taken  out  of  his  possession  by  some  of  the  distributees,  and 
were  sold  for  a  division,  in  January;  The  plaintiff,  as  the  administra- 
tor of  Mary  ^ill,  brought  an  action  of  trover  against  Brennan,  in 
which  he  claimed  the  hire  of  the  negroes  for  the  year  1836.  Hbld, 
that  by  hiring  the  negroes  from  Mrs.  Hill,  the  defendant  acknowl- 
edged her  tide,  and  could  dispute  it  only  by  showing  that  she  had 
parted  from  her  title  to  him,  or  some  other  person  ;  that  on  his  re- 
fusal to  deliver  the  negroes,  she  had  a  right  to  sue  him,  that  this 
cause  of  action  descended  to  her  administrator,  the  plaintiff^  and  that 
the  circumstance  that  she  afterward  took  out  letters  of  administration 
on  John  Hill's  estate,  and  inventoried  these  negroes  as  a  part  of  his 
estate,  did  not  vary  the  case.    HiU  v.  Brennan,    285. 
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12.  An  adminiitrator  is  the  legal  owner  of  tbe  goods  of  the-  intestate,  by 
relation,  from  the  death  Of  the  ktter,  and  may  maintain  trover  for  a 
conversion  of  the  goods,  since  the  intestate's  death,  in  his  or  her  own 
name.    (S.  P.  Eerby  v.  Quinn,  ante.  p.  264.)    Ibid. 

See  Slaves,  1. 

WARRANTY.    See  Sale  of  Lands  and  Chattels,  1,  %  a 

WAY. 

Action  on  the  case  for  obstructing  a  right  of  way.    In  1835,  the  plain- 
tiff had  recovered  by  verdict  and  judgment,  a  right  of  way  in  the 
general  course  of  the  private  road  claimed  in  this  action.    The  com- 
plaint was,  that  the  defendant  had  dug  a  ditch  and  thrown  up  a  bank 
which  obstructed  the  way.     The  recovery  referred  to  did  not  de- 
scribe the  way,  except  by  finding  the  "  river  road  "  for  the  plaintzfi^ 
One  witness  for  the  plaintiff  deposed  *^  that  the  road  had  been  for 
about  thirty  years,  along  the  bluff  of  the  hver.     That  after  the  re- 
covery (spoken  of  ),  the  witness,  together  with  Chaplin  and  Adams^ 
placed  a  line  of  stakes  thirty  feet  from  the  river  bank,  (intended  for 
«    the  river  side  of  the  road,)  and  aUowed  eighteen  or  twenty  feet  out- 
side the  stakes  for  the  road.    They  meant  to  lay  out  a  sufficient  way 
as  the  river  successively  washes  the  bluff  and  encroaches  on  the 
road.    That  there  were  two  places  where  the  old  track  ran  outside 
the  ctakes,  and  there  were  spots  where  the  bluff  had  encroached 
upon  the  M  track ;  as  it  washes  fast,  they  allowed  some  space  for  its 
washing.    That  it  had  not  washed  much  since  the  stakes  were  put 
down.     That  since  the  stakes  were  put  down  a  ditch  had  been  dug 
and  dam  made,  (no  doubt)  by  the  defendant    The  ditch  runs  about 
eighteen  feet  from  the  blufj  and  in  one  part,  (where  there  is  a  wash,) 
about  twelve  feet  only.    This  ditch  cuts  a  small  part  of  the  old  trade 
off  the  road,  but  there  the  space  is  wide.     The  ditch  runs  sometimes 
within  his  line  of  stakes  and  at  others  out  of  it.*'    The  defence  set  np 
was,  that  after  the  recovery,  the  defendant  allowed  at  least  twenty 
&et  from  the  bluff  for  the  plaintiff's  way,  and  that  he  had  cut  the 
ditch  to  keep  the  road  within  that  space.    That  if  it  had  been  dimin- 
ished by  the  river,  the  plaintiff  had  to  bear  the  loss,  pn  the  ground  that 
a  private  road  must  be  repaired  by  the  owner.    One  John  Edwards, 
on  the  part  of  the  defendant,  deposed,  **  that  after  James  Fripp,  Chap- 
lin and  Adams,  had  put  down  their  stakes,  he  cut  the  ditch,  &c,  for 
the  defendant,  in  December,  1836.  •  That  the  ditch  left  twenty-six  or 
twenty-seven  feet  space  for  the  road,  but  that  it  had  been  lessened 
in  breadth  by  washing:    That  it  was  now  thirteen  feet  at  the  wash 
and  was  s&fe  enough.    He  did  not  think  the  ditch  encroached  upon 
the  old  track  or  stakes.    Another  witness  stated  '*  that  the  ditch  en- 
croached upon  the  old  track,  (as  it  stood  before  the  recoveiy  by  the 
plaintifij)  but  stiH  leaves  that  spot  wide ;  that  the  river  washed  away 


INDEX.  535 

WAY. 

the  narrow  spot  (the  wash)  more  than  a  foot  last  yeary  anA  that  the 
hluff  had  neared  the  ditch  about  two  feet  ednce  it  was  dug."  Upon 
this  evidence,  the  judge  below  instructed  the  jury  **  that  by  the  former 
recovery,  the  plaintiff  was  entitled  to  a  certain  specific  way  and  no 
more.  That  it  was  not  a  shifting  way,  nor  a  road  claimed  from  ne- 
cessity. That  the  difficulty  was  to  perceive  what  particular  way  he 
had  recovered.  There  were  no  marked  lines,  staitions,  points,  or  cor- 
ners, by  which  the  court  could  lay  down  a  rule  for  locating  the  precise 
line  or  route  of  the  road,  only  the  river  road.  But  that  from  the 
recovery,  the  plaintiff  had  clearly  a  right  of  way  along  the  river, 
which  it  did  not  appear  had  been  washed  off.  If  it  had,  then  the 
plaintiff  might  have  claimed  some  way  or  other,  but  that  at  present 
they  had  nothing  to  do  with  such  a  question.  That  if  the  defendant 
had  adopted  the  route  laid  out  by  James  Fripp,  or  the  plaintiff  the 
line  ditched  by  John  Edwards,  the  way  might  have  been  plain.  That 
as  the  case  stood,  M  the  defendant  had  obstructed  the  old  road  actu- 
ally recovered,  he  must  pay  damages  for  the  obstruction ;  if  he  had 
not,  the  verdict  must  be  for  him  ;  whether  the  river  had  encroached 
upon  the  old  track  or  not,  did  not  affect  the  question.  That  he  who 
used  the  way,  must  repair  it,  or  bear  the  inconvenience — and  he  who 
obstructed  it,  must  pay  damages."  The  jury  found  a  verdict  for  the 
plaintiff  for  $200  damages,  and  the  court  refused  to  grant  a  new 
trial.     Capers  v.  Fripp.    225. 

WILL.     See  Ordinabt,  1,  2,  4,  5,  6,  7,  a     New  Tbial,  2,  3, 4*  6.— 
Bills  and  Notes,  11.    Gift,  1, 2,  3. 


<^J^'t^-    ^  3< 


/ 


A 


; 


I 


HARVARD 


LIBRAR 


